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PREFACE, 


Dctrixo tho lifteen yoars that have elapsed since tbs 
Author’s former vork upon this subject vras published, the 
inini-'ii^e ^I'uv'th of the case law, ]»uth in Great Britain anc 
ihi-; I'Dtintry, upon the vai-ious topics embraced iu the work 
iias demanded, at tho author's hands, a much more radi 
eai and comprehensive revision of that work, than woulc 
iie rt'cognixed under the title, “Second Edition.” 

’tVithin that interv'al, tho Stipivme Court of tho Unitei 
Stales has settled the vexed question fo the effect u 
judami nts of other states ; the various state courts of las 
r.-iTt Itavc rendered a multitude of <lecisi(m3 as to tb 
'•tatns and force of decrees of divorce pronounced hy court 
( 'f ^i.-'ier states ; and ^ome startling innovations liave beo 
tnade rtvjiecting the collateral attack of judgments. 

Th(‘' doctrine of E-'toppel by Deed has been considorabl 
•extended in its application, wliile that of Equitable Esto‘ 
]t> 1 has bt?en steadily and pensistontly enlarged in its scop 
vigor and freedom of application by the tribunals of bo' 
countries. Tho great growth of the case law is shown 1 
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the advance in. the number of cases cited — from 2,700 in 
the former work to upwards of 16,000 in this ; and in the 
increase in the number of pages of text, from 565 to 1,419. 
The former work contained 621 sections ; this one, 1,307. 
In that work, 228 pages were found to afford sufficient 
space for the proper treatment of Estoppel by Judgment ; 
in this, 703 pages are needed for that subject. The treat- 
ment of other important topics has been correspondingly 
enlarged ; the result being, not a “second edition” of the 
former work, but an entirely new, independently written 
treatise on the subject. 

That some errors in citations will creep in, where so 
very many cases are cited, is to be regretted ; but cannot 
he prevented ; for these, when they occur, the author 
bespeaks the kind indulgence of the profession, who, by the 
favorable reception of his other works, have given him 
assurance of the utility of his labors in their behalf. 

H. M. Herman. 

Mills BtiiLDiKff, New Yokk^ 

March 1, 1886. 
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THE 


LAW OF ESTOPPEL. 


CHAPTER 1. 

THE ORIGIN, NATURE, AND OBJECT OP ESTOPPELS. 

Section 1. There are but few older principles or rules of 
law that have been handed down fiom geneiation to generation, 
from the earliest days of tlie Eoman law to the piesent time, 
than that of Estoppel. The term e&toppel is derived from the 
French word esiouj}e, whence the English woid stopped, and it 
is called an estoppel, or conclusion, because a man’s own act or 
acceptance stoppeth or eloseth up his mouth to allege or plead 
the tiutli. Conclusion is derived fiom the verb coiidndo, which 
is derived from con and cliido^ to determine, to finish, to shut 
np, to estop, to bar a man, to plead or claim anything; it signifies 
literally the winding up of all arguments and reasoning. 

§ 2. Touching estoppels, says Lord Coke, which are a carious 
and excellent kind of learning, it is to be observed there are 
three kinds of estoppels : by Matter op Eecord ; by Matter 
IN Writing; and by Matter in Pais; and although Coke 
uses the word writing it is clearly evident that the writing which 
will operate as an estoppel must be a deed.* Estoppels, therefore, 
are : 

1. By Matter op Eecoed ; 

2. By Deed ; 

3. In Pais. 

5 Stratton v. Eastall, 2 T. R. 866 ; Lampon y. Cork, 5 B. & A. 611 ; Groares 
T. Key, 8 B. & A. 818. 

Yol 1.-1 
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The L\w of Estoppel. 


§ 3. A iBaii is said to 1)0 estopped when he has done some act 
wliiidi the policy of the law will not permit him to gainsay or 
deny. An estoppel is when a man is conelnded by his own act 
An estoppel is an obstruction or bar to one’s alleging or denying 
a fact contrary to his own previous action, allegation or denial. 
A coindnsioii or admission which cannot be controverted. A man 
shall always be esto])ped by his own deed, or not permitted to 
aver or prove anything in contradiction to what he has once sob 
cmnly avowed. Estoppels signify that a man, for the sake of 
good faith and fair dealing, should be estopped for saying that to 
be false wliich by his means has once been accredited for truth, 
and by his representations has led others to act. The xmi\y mean- 
ing of estoppel is when an admission is intended to lead and does 
lead a man with whom a party is dealing into a line of conduct 
which must be prejudicial to bis interest, unless the party es- 
topped be cut oli from the power of retraction. An estoppel 
affecting tlie right of a part} in real estate may be created by 
matter inpaisy eonsistingof acts and declarations of a person by 
which lie designedly induces another to alter his position, injuri- 
ously to himself ; as for instance, if a person with full knowl- 
edge, permits another without objection, to sell his property as 
the property of tlie vendor, he will be estopped from questioning 
tlie title of a hona fide purchaser ; and where one has a secret 
title or trust or interest in property, and peimits one to expend 
money on the property, ho is estopped from questioning tlie 
title.^ 

§ T. There is no principle better established, nor one founded 
on more solid considerations of equity and public utility, than 
that which declares that if one man, knowingly, though he does 
it passively, by looking on, suffers another to purchase and expend 
money on land, under an erroneous opinion of title, without 
making known his claim, he shall not afterwards be permitted to 
exercise his legal right against such person. It would be an act 
of fraud and injustice, and liis conscience is bound by this equita- 
ble estoppel. Qui iacety consentire mdetur^ qui potest et dehei 
miare. jubetr If there be one principle of law more clear than 

^ Pigott V. Stratton, 29 L. J. Cii. 9; McCance v. Lond, &c. R. W, Co., 34 
L. J. Exchq. 39. Post, chap. XV. 
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anotlier it is tliis^ that where a person has made a deliberate 
statement with a view to induce another to act, the former is not 
at liberty to deny the truth of the statement so made.^ When 
in the course of legal proceedings an attempt is made to violate this 
principle, the law replies in the words of the maxim allegam 
coniraria non est audiendm^'^ and by applying the doctrine of 
estoppel therein contained, prevents the unjust consequences 
which would otherwise ensue/ As for instance, if the owner of 
goods, to prevent them from being attached as his own, represent 
that they belong to another, and the party to whom the represen- 
tation is made, relying, and from the circumstances having reason, 
to rely, on the representation as true, attach the goods for a debt 
due from the party to whom it was represented that the goods 
belonged, in trover for attaching the goods, the owner will not 
be permitted to show that his representation was false, though at 
the time when he made it he had no notice of the debt on wliich 
the goods were attached, and had no intention to deceive the 
party who attached them/ But a party is not estopped by an 
admission or assertion of a conclusion of law upon undisputed 
facts/ 

§ 5. Where one, by liis words or conduct, willfully causes an- 
other to believe in the existence of a certain state of things, and 


1 McCann v. R. R, Co., 7 H, & N. 
490. 

Hooper v. Lane, 6 H. L. C. 443; 
Ockfoid V. Freston, 6 H. N, 468; 
Woodv. Dwarris, 11 Excbq. 493; An- 
drews V. Elliott, 5 E. & B. 502; Tyer- 
nian v. Smith, 6 E. & B. 719; Morgan 
V. Couchman, 14 C. B. 100; Molton v. 
Camroux, 4 Exchq. 17 ; Humble- 
stone V. Welham, 5 C. B. 195; Pope 
V. Flemming, 5 Exchq 244; Reg. v. 
Evans, 3 E. & B. 863; Brailhwaite v. 
Oardmei, 8 Q. B 473; Williams v. 
Thomas, 4 Exchq. 479; Taylor v. 
Best, 14 C. B, 487; Fetch v. Lyon, 9 
Q B 147; Williams V. Lewis, 7E & 
B, 920; Figers v. Pike, 8 0. L, &F. 
662; General, &c., Co. v. Slipper, 11 
0. B. K S. 747: Aiden v. Goodacre, 
11 0, B. 371; Pearson v. Dawson, E. 


B. &E. 448; Haines v. East, &c. Co., 
11 Moo. 39; Brandon v. Scott. 7 E. 

B. 234; Tiickett v. Tomlinson, 13 0. 
B. H. S. 668; Cannan v. Farmer, 3 
Exchq. 798; Halifax v. Lyle, 3 Exchq. 
446; Money v. Jordan, 21 L. J. Cla. 
531; Eairhurst V. Liverpool, 9 Exchq. 
422, Stand ish v. Ross, 3 Exchq 527; 
Freeman v. Leggall, 14 Q. B. 202; 
Dunstan v. Patterson, 2 C. B. H. S. 
495; Price v. Carter, 7 Q. B. 838; Reg. 
V. Mayor, 10 Q. B. 663; Banks v. 
Newton, 11 Q. B. 340; Harrison v. 
Ruscoe, 15 M. & W. 231; Tappun v. 
Horseman, 18 Iowa 499; Heffner y. 
Vandolah, 57 111. 520; Winchell v 
Edwards, 57 111. 41. 

3 Horn V. Cole, 51 N. H. 287. 

4 Brewster v. Striker, 2 N, Y. 19. 
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induces liiin to act on tliat belief, or to alter Iiis own previous 
position, tlie former is estopped from averring against the lat» 
ter a different state of tilings as existing at the same time.^ Bj 
the term ■willfully, it must be -understood, if not that the party 
represents that to be true, which be know^s to be untrue, at least, 
that he means his representation is to be relied and acted upon 
acGordi!igly ; yet geiieraliT without regard to intention, if the 
party so conducts himself as to deceive a reasonable man to his 
prejudice, he will be estopped from asserting the truth.^ Thus 
where an action is brought for the conversion of a policy of in- 
surance, and the plaintiff proves that he has given instructions to 
the defendant to effect a policy for him, and gives in evidence a 
letter from the defendant to the plaintiff, stating that he had 
effected the policy, the defendant is not allowed to contradict his 
owm representation, and show that no policy had been effected ; 
he is held liable us an insurer for the amount that would have 
been recoverable by the plaintiff on the policy if it had been 
duly effected. 

§ 6. "Wherever a man lias made a false assertion calculated to 
lead others to act upon it, and they have clone so to their preju- 
dice, he is forbidden, as against them, to deny that assertion. If 
a man has led others into the belief of a certain state of facts by 
conduct of culpable negligence, calculated to have that result, 
and they have acted on that belief to their prejudice, lie shall not 
be heard afterwards, as against such persons, to show that state of 
facts did not exist ; a man is not permitted to charge the conse- 
quences of his own fault on others, and complain of that which 
he has himself brought aboiit.^ The neglect must be in the 
transaction itself, and be the proximate cause of the leading the 
party into that mistake, and also it must be the neglect of some 
duty that is owing to the person led into that belief, or, what 

^ Pickard v. Sears, 6 A. & E. 469 ; v. Rodman , 6 Ind. 289: Butler v. Gau- 
Martia v. Zellerbacli, 38 Cal. 300; non, 53 Md. 3S3. Post, Book III. 
Wallis V, Truesdell, 6 Pick. 455; ® Freeman y. Cooke, 6 D. & L, 187; 

Simons v. Steele, 36 H. H. 73; Cow- Preston v, Mann, 25 Conn. 118; But- 
les V. Bacon, 21 Conn. 451; Cummings ler v. Gannon, 53 Md. 333: Leland v. 
Y. Webster, 43 Me. 192; Welland Copeland, 28 Me, 525; Haines v. East 
Canal v. Hatbaway, 8 Wend. 430; Ind. Co., 11 Moo P. P. 0. 57. 

Lyman v. Cessforcl, 15 Iowa, 229; An- * Swann v. N, B. Australian Ce., 7 
tbony v. Stevens, 46 Ga. 241; Gatling H. & ISf. 603, per Wilde, B. 
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comes to the same thing, to the general public of whom the per- 
son is one, and not merely neglect of what would be prudent in 
respect to the party himself, or even of some duty owing to third 
persons, with whom those seeking to set up the estoppel are not 
privyd Thus the principal whose negligence has enabled liis 
agent to cheat a third person acting with ordinary caution, is 
universally estopped from denying the authority of the agent. 
A retired partner, who has given no notice of dissolution to a 
customer, is estopped from denying the authority of the continu- 
ing partner to bind him with that customer. A master who has 
accredited a servant to a tradesman to order goods in liis name, 
and has recalled the authority from the servant without giving no- 
tice to the tradesman, is estopped from denying the authority of 
the servant to bind him with such tradesman. The same princi- 
ple applies to instruments under seal. But the party who claims 
the benefit of this doctrine of estoppel, must show that he has 
acted ih the transaction in which he Avas decei^^ed Avith ordinary 
caution.’* As every man is bound to act and speak according to 
the truth of the case, tlie laAV presumes he has done so, and Avill 
not allow him to contradict so reasonable a presumption. This 
is the foundation of tlie doctrine of estoppels. The truth is 
deemed to be slioAvn by what estops. 

§ 7. The folloAving are recognized propositions Avith respect to 
an estoppel mpem: 

1, If a man, by his Avords or conduct, Avillfully endeavors to 
cause another to believ^e in a certain state of things Avhicii the 
first knoAA^s to be false, and if the second believes in such a state 
of things, and acts upon his belief, he who knowdngly made the 
false statement is estopped from averring afterwards that such a 
state of things did not in fact exist. 

2. If a man, either in express terms or by conduct, makes a 
representation to another of tlie existence of a certain state of facts 
Avhich he intends to be acted upon in a certain Avay, and it is acted 
upon in that Avay, in the belief of the existence of such, a state 
of facts, to the damage of him Avho so believes and acts, the first 
is estopped from denying the existence of such a state of facts, 

5 Swann v K B. Australian Co., 2 H. & C. 175, per Blackburn, J, 

® Erie in re, 30 Law J. C. P. 118. 
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3. If a man, wliatever his real meaning may be, so eoiidiicts 
himself that a reasonable man would take Iiis conduct to moan a 
certain representation of facts, and that it was a true representa- 
tion, and that the latter was intended to act upon it in a partienlar 
way, and he with snch belief does act that way to hib damage, the 
first is estopped from denying that the facts were as represented. 

I. If in the transaction itself which is in dispute one has led 
another into the belief of a certain state of facts, by condnet of 
culpable negligence calculated to have that result, and such cul- 
pable negligence has been the proximate cause of leading, and 
lias led, the other to act by mistake upon such belief to his preju- 
dice, the second cannot be heard afterwards, as against the first, 
to show that the state of facts referred to did not exist. ^ 

5. Kobody ought to be estopped from averring the truth or 
asserting a just demand, unless by his acts, or words, or neglect, 
his now averring the truth or asserting the demand Avould work 
some wrong to some other person who has been induced to do 
something, or to abstain from doing something by reason of what 
he had said or done, or omitted to say or do. 

§ 8. All estoppel is, tlierefore, an admission, or something 
which the law treats as an admission of an extremely high and 
eonclusivc nature, so high and so conclusive that the party whom 
it affects is not allowed to aver against it or offer evidence to con- 
trovert it. Though it may be shown that the party relying ujjon 
it is estopped from setting it up. since this would not he to deny 
its conclusive effect as to himself, but to incapacitate the other 
from taking advantage of it. Such being the general nature of 
an estoppel, it matters not what the fact thereby admitted may 
be, or what would be the ordinary or primary evidence of that 
fact, whether by matter of record or specialty of wilting, un- 
sealed or mere parol. The fact may, in such case, be proved, the 
ordinary evidence rendered unnecessary by an estoppel ; and this 
is no infringement on the rule of law requiring the best evidence 
to be produced, and forbidding secondary evidence to be pro- 
duced, until the sources of primary evidence be exhausted, for 
the estoppel professes not to supply the absence of the ordinary 

* Carr t. Eailway Co., L. R. 10 C. ® Adamsoa in re, re Collier, 8 Cti. 
F. 807, per Brett L. J. Div. 817, per James, L, J. 



Origik, Nature attd Object. 


7 


instruments of evidence, but to supersede the necessity of any 
evidence by showing that the fact is already admitted. An es- 
toppel is an imperative and absolute presumption of law deter- 
mining the quantity of evidence requisite for the support of any 
particular averment, which is not permitted to be overcome by 
any |3roof that the fact is otherwise ; it forbids and dispenses 
with any ulterior inquiry. Estoppels have been adopted by com- 
mon consent, from motives of public policy, for the sahe of 
greater certainty, and the promotion of peace and cpiiet in the 
community ; and therefore it is that all corroborating evidence is 
dispensed with and all opposing evidence is forbidden. Courts 
are inclined to restrict the doctrine of technical estoppel, and 
favor the extension of the equitable estoppel. 

§ 9. An admission, which is in the same nature as an estop- 
pel, though not so high in degree, may be allowed to establish 
facts, whicli, were it not for the admission, must be proved by 
certain steps appropriated by law to that purpose ; as for exam- 
ple, a recital in a deed stated, that the deed was executed in pur- 
suance of a powmr contained in a certain v/ilL A will, purport- 
ing to have been the will under wdiich the deed was made, was 
introduced, and there was some slight evidence that, that wais tlie 
will mentioned in the deed, and it was held that this was suffi- 
cient evidence to go to the jury without calling the attesting 
witnesses. In deciding this case, Chief Justice Tyndal said, 
“ he did not put the admissions as high as an estoppel, but it has 
its efiect on this principle, wdiere a party executing a deed was 
held estopped by the recital of a particular fact in that deed to 
deny or controvert that fact.”^ 

§ 10. Notwithstanding the unpromising detinilion of the term 
estoppel, the doctrine is in no wise unjust or unreasonable, but 
on the contrary, it is reasonable and just in tlie highest degree, 
that the law should provide for some solemn mode ot declaration 
in order that men may bind themselves to the good faith and 
truth of representations on wdiicli other persons are to act. In- 

^ Bringloe v. Goodson, 1 Bing. N. chioness of Annandale v. Hairis, 3 P. 
C. 739; Shelly v. Wiight, Willes, 9; Wras. 433; Mayor of Carlisle v. Bla- 
Satterlee v. Pooley, 6 M. & W. 6G4 ; mire, 8 East, 487; Carver v, Jackson, 
Newhall v. Holt, 6 M. & W. 603 ; 4 Pet. 1; Howard v. Smith, 3 M. & G 

Fox V. Waters. 12 A. & E. 43 ; Mar- 854; Harris v. i^Iulkem, 1 Ex. D. 36 
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tiled r^jyiibUeae iit sit Ji)iislithi7a^ is an old maxim deeply fixed 
ill tlie law of finidamentals ; that it concerns the state that there 
he an end of litigation. This maxim has a wide application ; it, 
in fact, embraces the whole doctrine of estoppels ; a doctrine 
which is obvioiihly foiiiuled on common sense and sound policy. 
For if matters which have been once solemnly decided are to be 
again drawm into controveivy ; if facts, once solemnly affirmed, 
ate to be again denied wdiencver the affirmant sees his opportu- 
nity, there can never be an end of litigation and confusion. It 
W(udd be productive of the greatest inconvenience and mi^cllief 
if after a caiibc, civil or criminal, has been solemnly determined 
by a court of competent and final jurisdiction, the parties could 
renew the controversy at pleasure, on the ground of either 
alleged error in the decision, or the real or pretended discovery 
of fresh arguments or better evidence. The slightest reflection 
wdll show that if so7ue point were not established at which judi- 
cial proceedings must stop, no one could ever feel secure in the 
enjoyment of his life, liberty or property ; while unjust, obsti- 
nate and quarrelsome persons, especially such as are possessed of 
wealth or power, would have society at their mercy, and soon 
convert it into one vast scene of litigation, disturbance and ill 
will. The great principle of X\\q finality oi judicial decision is 
universally recognized — lies yudicata veritate aedpitur 
h\i eldest vepuhlicae res jndicatas 7wn rcschuli Praeswni- 
tur j>ro jicstitid sententiae Se7iteniia faclt y us ^dnfin Hum 

771 jure rejyrdbatur debet causa bis demrid 

§ 11. It is wise and just, therefore, to provide certain means 
by which a man may be estopped or concluded — not from saying 
the truth — but from saying that is false, wdiich by the interven- 
tion of himself, has once become accredited for truth. And, in 
all probability, no Code, however rude it might have been, ever 
existed without some such provision for the security of men, 
acting as all men must, upon the representations of others. 

§ 12. It may be questioned whether a judgment or decree can 
be properly termed an estoppel, although the parties and all 
tliObe claiming by, through or under them are estopped from 
alleging matters inconsistent witli or contiury to such judgment. 
They are estopped by the record ; it is termed an estoppel by 
record in order to distinguish it fiom such estoppels as are ere- 
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ated by the party against whom the doctrine is sought to be en- 
forced. The distinction is thus stated : 

“An estoppel is always something personal. The party is 
estopped from recovering his claiiBj or proving his defense, by 
some act in law, or in deed, or in pais, which precludes him from 
going beyond it, and proving all the case. But a former trial, 
verdict and judgment is not the act of the party, but of the tri- 
Ijiihal which decided it ; and to call it an estoppel, is a misappli- 
cation of terms; it has not the distinguishing maik of an estop- 
pel ; it is not the consequence of some act of the party bound by 
it ; it is a bar to a future recovery in any court, on the same 
point, between the same parties, or privies, until reversed on ap- 
peal, or writ of error; and it is as much a bar in chancery, where 
an attempt is made to re-examine a matter once decided at law, 
as it is in a court of law.” The supreme court of the IJnited 
States have put the matter on its true ground, viz : “ that the 
order and peace of society, the structure of our judiciary system, 
and the principles of our government, are the true grounds why 
such a judgment is conclusive.” This is the true theory of the 
conclusiveness of judgments. A party whose rights of property, 
or whose liability on contracts, or whose liability in any form, is 
capable of the enforcement by civil action, and who has once 
been subjected to the jeopardy of trial, has a right to judicial 
immunity from further vexation, the same in degree that he who 
has been once in jeopardy of life or limb has to be freed from 
another trial for the same ofiense.^ 

§ 13. The reasons why estoppels are allowed, seem to be : 
First, no man ought to be allowed to allege anything but the 
truth for his defense, and what he has once alleged is presumed 
to be true, and therefore he ought not to be permitted to contra- 
dict it. It is said in the second instance, “ coniraria 

non est audiendusP He is not to be heard who alleges things 
contradictory to each other. Secondly, as the law can not bo 
known until the facts are ascertained, so neither can the truth of 
them be found out from the evidence ; and it is reasonable that 
some evidence should be allowed of so high a nature as to admit 
of no contradictory proof. 


^ Huston, J., in Kalheffer v. Herr, 17 S. & R. 324 
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§ 14. The law of estoppel is not so nnjiist or absurd as it has 
been too much the custom to represent. Its foundation is laid 
ill the obligation which every man is under to S])eak and act ac- 
cording to the truth of the case, and in the policy of the law to 
prevent the great mischiefs resulting from uncertainty and want 
of contidenee in the intercourse of men, if they were permitted 
to deny that which they have solemnly and deliberately asserted 
and received as true. Tlie doctrine of estoppel has been guarded 
with great strictness, not because the party enforcing it wislies to 
exclude the truth, but it is to be supposed that that is true which 
the opposite party has already recited ; but because tlie estoppel 
may exclude the truth, and for this reason estoppels must be 
certain to every intent ; fo?'' no o?ie shall ie dmied setting up the 
truths mdess it is injdain aoid clear contradiction to his former 
allegations and acts.^ The doctrine of estoppel is both ccjuitablo 
and legal, and will be applied by courts, both of law and equity, 
in all proper cases upon well ascertained facts and between the 
proper parties. Courts of equity will disregard the princijdes of 
estoppel in those cases where it becomes necessary to prevent in- 
justice only through mistake, accident or fraud. An estoppel 
can never be allowed, where it would itself perpetrate fraud, 
•work injustice, or fail to protect the innocent.^ 

§ 15. Estoppels arc sometimes said to be odious and not 
favored in lawd for the object of the administration of justice is 
to discover and apply the truth ; but there may be cases in which 
courts are bound to say to a litigant that he has to hib own ad- 
vantage, or to the injury of his adversary, asserted judicially what 
is false, and that having done so, he must be forever forbidden 
to Liufulcl for his own benetifc the truth of the matter ; and it lias 


^ Bowman v. Taylor, 2 A. & E. 
278; Lainsoii v. Tremere, 2 A. & 
£. 792 ; Pelletiau y. Jackson, 11 
WcikI. 117; Carver v. Jackson, 4 Pet. 
83; Jackson v. Waldron, 13 Wend. 
17S; Van Bibber v. Beiine, 6 W. Ya. 
1G8; Callow v. Jenkinson, 3 E. L. & 
Eq. 533; Pbillips v. Cooper, 50 Miss. 
722; Kepp v. Wiggett, 1 A. & E. 
792; Chaquette v. Orlet, 60 Cal. 594; 


Kiern v. Ainsworth, 95 Pa. St. 310; 
Turner Y. Edwards, 2 Woods, 435. 

2 Turnipseed v. Hudson, 50 Miss, 
429; Mills y. Graves, 38 111. 455. 

^ Abbott Y. Wilbur, 22 La. Ann. 
868; Laceister v. Rebebotli, 4 Mass. 
180; Bridgewater y. Dartmouth, 4 
Mass. 273; Franklin y. Merida, 35 
Cal. 558 ; Owen Y. Barlliolmew, 9 
Pick. 520; Bradford v. Company, 58 
Ga. 286. 
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aibO been said that tliere is no equitable estoppel. But tlie doc- 
trine of election, which prevents a party from claiming repug- 
nant rights, and which has been so ad^^antageously introduced 
into courts of equity, is manifestly an extension of this principle. 
In courts of law, they are for the most part reconcilable to the 
purest morality ; and when they produce neither hardship nor 
iiijiibtice, they merit indulgence if not favor. The conclnsive- 
iiess of judgments, which conduces so essentially to peace and 
repose, has no other foundation.* This doctrine of estoppel may 
debar the truth in a particular case, and is therefore not unfre- 
quently in such cases declared odious. Still it must be remem- 
bered that it debars it only when its utterance would convict the 
party of previous falsehood, or would be a denial of a previous 
representation, on the faith of which other persons have dealt or 
pledged their credit, or expended their money. It is a doctrine, 
therefore, when properly understood and applied, that estops the 
truth in order to prevent fraud and falsehood ; and imposes 
silence only when the party should not, in conscience and honesty 
be allowmd to speak. And it is now one of tlie well settled prin- 
ciples of law, both in foreign countries and our own, that estop- 
pels are favorably looked upon by the courts as tending, when 
properly construed and applied, to uphold the purpose of agree- 
ments and prevent and suppress fraud and injustice.^ 

§ 16 . Their technicality will accordingly be restrained, their 
true meaning adduced and applied, and they may even be raised 
by implication in aid of persons who have acted on faith, of a 
declaration to which they were originally strangers, and wdiich 
was not meant to be conclusive in their behalf. A court ought 
not to lend itself to enforce a contract made in violation of latv, 
nor allow a guilty party to effectuate his ends by pleading an 
estoppel to the trutii of the case when the policy of the law for- 
bids the transaction.® The office of estoppels at law is like that 
of injunctions in equity, to preclude rights that cannot be asserted 

^ Martin V. Ives, 17 S. & R. 304. 551; Franklin v. Merida, 35 Cal. 553; 

® Waters’ Appeal, 35 Pa St. 522; Atiioia v. West, 7 Wall, 82; tVarw ick 
Bocock V. Pavey, 8 Ohio St. 280; v. Underwood, 3 Head, 238, Giayv. 
Van Ptensselaer v. Iveainy. 11 How. Pingiy, 17 Yt 419. 

297; Dean v. Doe, 8 Ind. 495; Lessee ^ Callee v. Bingess, 3 AV. Ya. 274. 
of Buddngham v. Hanna, 2 Ohio, 
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cuiisi^tentlv witli good faitli and justice, and prevent wrongs for 
whii'li there might be no adequate remedy/ And they should, 
consequently, when the circumstances will permit, bo so con- 
strued and molded as to not deviate from their object; and in 
tlio>e eases whore estoppels are said to be odious or not favored, 
be understood to be only where the technicality of the 
estoppel cannot he subservient to its equity. As for an example, 
in the ease of the 3, E, E. IT. Co. v. Warton.^ in a comprehen- 
bive (lechiratioiij in an agreement to be referred to arbitrators, the 
parties had settled, adjusted, and mutually satisfied every other 
claim and demand which they had against each other, arising in 
any account, matter or thing whatsoever; yet this was held not 
to be an estoppel to a cause of action arising prior to the agree- 
ment, beeauso the intention, as indicated by the tenor of the 
agreement, was to make the settlement only for the purpose of 
reference/ But where a deed contains a recital of a particular 
fact, in express terms, the effect of the recital cannot be got rid 
of by showing what the intention of the parties was. 

§ 1 7. But where the language is geneial, the intention maj’ he 
colie *ted from the whole deed. But when clause is 

of such a nature that it cannot stand without invalidating tlH3 
whole instrument, it may, in such a case, be shown to he false 
and rejected altogether.^ A deed containing a recital that a/em<s 
sole is covert, will not preclude either party from proving that 
she is a feme sole^ in order to support the grant.'^ In the earlier 
hibtoiy of the law, the doctrine of estoppels was more harshly 
and vigorously enforced ; in fact, it was a species of legal tyranny, 
by means of wliicli the intervention of an estoppel excluded the 
truth in many eases where justice and equity required its admis- 
sion, and it often became a preposterous and absurd defense. The 
courts of modern times have, however, modified the doctrine, and 
application of estoppels to consistency and in accordance with the 
law of common sense and justice, and courts will be found to 

^ Van Rensselaer V. Kearny, 11 How, Proctor v. Pool, 4 Dev. 870 ; United 
297. States v. King, S How. 778. 

® OHurlst. & N. 520. ^ Young v. Raincock, 7 C. B. 810 ; 

® Doe V. Carew, 2 Q. B. 317; Yiner Abrig. Estoppel, M. 8, Pi 8; 
Worthington v. Hilb^er, 4 Mass. 196; Brinegar v. Chaffin, 8 Dev. 108. 
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have been somewhat astute to reconcile the liarsh doctrines of the 
earlier law with the substantial truth and justice of the cause.^ 

§ 18. An estoppel, in the words of Lord Coke, is where a man, 
by his own act or acceptance, is concluded to say the truth, and 
generally arises from some precise and positive allegation, made 
under circumstances which preclude the right and power of con- 
tradiction. So a party, which doubtfully alleging a fact, or even 
asserts its existence, agrees to be bound by it whether it exists or 
not, will be as much estopped from relying on it subsequently, 
as a defense to the contract, as if there had been a recital or btipii- 
lation expressly denying that which he seeks to establish. The 
evidence under these circumstances is shut out — not because it is 
inconsistent with the deed or false — but as being, by tlie terms 
of the agreement, irrelevant to the decision of the case before the 
court.® So the estoppel of a compromise rests on the same basis 
and may arise without a seal. As an illustration of this prin- 
ciple, the following case may be cited : An agreement made with 
a patentee to manufacture his machines upon certain conditions, 
and making and selling such machines under the patentee’s title, 
estops the manufacturer from alleging the invalidity of the patent 
as a defense to an action by the patentee for an account under 
the contract.® Where a remedy is by action, an executory agree- 
ment ; as for example, not to convey or sue, docs not operate as 
an estoppel f but when such an agreement is intended to give 
force and effect to a present transfer and covenants of warranty 
for quiet enjoyment, or for a future assurance, it not only precludes 
the covenantor from disputing the title he lias conveyed, but from 
asserting any other that he may subsequently acquire.® 

§ 19. The effect of an estoppel, whether legal or equitable, is 
confined to precluding the parties from contradicting the recital 
or admission on which the estoppel is founded,® and its ex- 


^ Den v. Camp, 4 Ilair. 148. 

^ Temple v. Partridge, 42 Me. 
50; Jackson v. Waldron, 13 Weud, 
178; Wightman v. Pieynolds, 24 Miss. 
675; Goodrich v. Bryant, 5 Sneed, 
325; Heilner v. Battin, 27 Pa. St. 517; 
Hills V. Lansing, 24 Eng. L. & E. 
452. 


® Kingsman v. Parkhurst, 18 How. 
269 ; affiiming S. C., 1 Blatcliford 
C. C. H. 488 ; Hcilner v. Battin, 27 
Pa. St. 517. 

^ Gibbon V. Gibson, 15 Mas^. 106. 

® Somes y, Skinner, 3 Pick. 52 ; 
Fairl>ank v. Williamson, 7 Me. 96. 
Beaupland v. Keen, 28 Pa. 124; 



14 . 


THE TiAW OE JdiSTOPFEL. 


i^teiice iimst alwi\yt^ be a question of law for the court and not 
of fact for the jury. Estoppels, whether claimed as of record or 
ifb jKiis, liiiist be such within the principles whicdi give ihem 
force before they will be effectual. An estoppel may be used as 
a defetise against a party who is thus precluded from his act or 
statement from maintaining his action ; or it may be used by the 
])hiintifl: to prevent or avoid a defense which is open to a similar 
objection. Tliis doctrine at law gives rise to a hind of pleading 
tliat is neither by way of traverse, nor confession or avoidance, 
viz, : a pleading, that waiving any question of fact, relies merely 
on the estoppel, and after stating the previous act, allegation or 
denial of the opposite party, prays judgment if he shall be re- 
ceived or ad mitred to aver contrary to wJiat he before said or did. 
This is a pleading by way of an estoppel. 

§ 20. There is one general universal rule, applicable alike to 
estoppel by record, by deed, and to equitable estoppel or estop- 
pel inpctis^ that is, that estoppels must be mutual. Strangers 
can neither take advantage ot, nor be hound by an estoppel. Its 
binding effect is between the immediate parties, their privies, in 
blood, in law, and by estate.* 

Pliilly V. Sanders, 11 Ohio S. 490 ; 

Carver v. Astor, 4 Peters, 1; Wel- 
born V. Finley, 7 Jones, 228. 

i Ray V. Gardner, 82 N. 0. 14G ; 

Sclieuck V. Stump, 6 Mo. App. 381 ; 

Glasgow V. Baker, 72 Mo. 441 ; Tousley 
V. Jolinsoii, 1 Reb. 95; Coldy v. Wil- 
son, 71 111. 207; Gibson v. McCarthy, 

Cas. T. Hard. 311 ; Longsvcll v. Bent- 
ley, 3 Giant’s Cases, 177; Miller v. 

Holman, 1 Giant Cas. 243; Schiiman 
V. Gairatt, 10 Cal. 100; Hempstead v. 

Easton, 33 Mo. 142 ; Whittaker v. 

Garnett, 3 Bush, 402; Wood v. Pen- 
nell, 51 Me. 52; Hill v. Epley, 31 Pa. 

Si. 331 ; Cuttle v. Brock way, 32 Pa. 

St. 45; Louis v. Castleman, 27 Tex. 

407; Alexander v. Walter, 8 Gill, 239; 

Wright Y. Hazen, 24 Vt 143; Bentley 
V. Cleveland, 22 Ala. 814; Edmnndson 
V. Montague, 14 Ala. 370: Watson v. 

Hewlett, 45 Tex. 372 ; Simpson v. 


Peaison, 81 Ind. 1; Massure v. Noble, 
11 111. 530; Griffin v. Richardson, 11 
Ired. 439; Jilontgomery v. Gordon, 51 
Ala, 377; Callow v. Jeukinson, 5 E. 
L. c% E. 533; Decry v. Ciay, 5 Wall. 
795; Nutwcll v. Tongue, 22 Md. 419; 
Williams v. Chandler, 25 Tex. 4 ; 
Allen Y. Allen, 5 Pa. St. 573; Doe v. 
Errington, 8 Scott, 210; Water’s xAp- 
pcal, 35 Pa. St. 573 ; Sunderland v. 
Strothers, 47 Pa. St. 411; Oatterlinv. 
Hardy, 10 Ala. 511; Carver t. Jack 
sou, 4 Pet. 1; Penrose y. Griffiths, 4 
Binn, 231; Sbedden y. l¥uitz, 30 N. 
11. 104; Buff am v. Hutchinson, 1 
Allen, 58; Ohope v. Lowman, 20 
Mich. 327; Jackson v. Bull, 1 Johns. 
81 ; Jackson y. Brinkerhoff, 3 Johns. 
101; Jackson v. Bradford, 4 Wend. 
419; Kimball y. Bbusdell, 5 N. H. 
533; Carpenter v. Buller, 8 M. AW. 
212; Cottle y, Sydnor, 10 Mo. 763; 
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§ 21. As we liave now ascertained what an estoppel is and 
from whence it originated, we will now ascertain its operation 


Bolling V. Mayor, 3 Rand. 586 ; 
Braintree v. Higbam, 17 Mass. 433; 
Worcester v. Green, 3 Pick. 435; 
Griggs V. Smith, 13 K J. L. 33; 
]\nies V. Miles, 8 W. & S. 135; Lang- 
ston V. McKiunie, 2 Murph. 67 ; 
Kilzmiller v. Rensselaer, 10 Ohio St. 
€3, AVolcott V. Knight, 6 Mass. 418; 
Gray v. Harrison, 2 Hayw. 393; Box 
V. Lawieuee, 14 Tex. 056; Walton v. 
Walton, 80 N. 0. 30, Wenman v, 
McKenzie, 5 E. & B. 447; Wark v. 
Willard, 13 N. 11. 389; Canal Co. v. 
Hathaway, 8 Wend. 480; Cohoes Co. 
V. Goss, 13 Barb. 137; R. R. Co. v. 
Schuyler, 38 Barb. 534; Watson v. 
Hewitt, 45 Tex. 472; Dempsey v. 
Tylee, 3 Duer, 73; Smith v. Knowles, 

3 Grant Cas 431; Averill v. Wilson, 

4 Barb. 180; Danger v. Felton, 1 
Rawle, 141; McDonald v. King, 1 N. 
J. L. 433; Carter v. Bennett, 4 Fla. 
853; Smith y. King, 81 Ind. 217; 
Chandler’s Appeal, 100 Pa, St. 263; 
R. V. Haughton, 1 E. & B. 500 ; Bell v. 
Hoagland, 15 Miss. 360; Myers v. 
Johnson, 14 Iowa, 47; Chamberlain 
V. Carlisle, 36 N. 11. 540; Grosshorn 
V. Thomas, 30 Md. 334; Simpson v. 
Jones, 2 Sneed, 36; Biddley v. John- 
son, 49 Ga. 412; Dock Co. v. Mayor, 
53 N. Y. 04; Crab v. Lai kin, 9 Bush, 
154; Daniels v, Henderson, 49 Cal. 
345 ; Manf. Co. v. Pi ice, 4 Rich. 338 ; 
Berlin v. Norwich, 10 Johns. 239; 
Wallis V. Truesdell, 6 Pick. 455; 
James v. Landen, Cro. Eliz. 87; 
Breieton v. Evans, Cro. Eliz. 700; 
Philpot v. Philpot, 1 E. L. & E. 339; 
Bolling V. Mayor, 3 Rand, 563; Lan- 
sing Y. Montgomeiy, 3 Johns. 383; 
Middleton v. Pollock, L. R. 4 Ch. D. 
49; Bradley v. McDaniel, 3 Jones L. 
138; Louis v. Trustees, 109 U. S. 163* 
Thomasson v. Odum, 31 Ala. 108; 
Comstock v. Smith, 26 Mich. 306; 


Witherbee v. Sover, 33 Hun, 27; 
Harrison v. Armstrong, 92 111. 443; 
Russell y. Farqiibar, 55 Tex. 355: 
Shumake v. Nelms, 25 Ala. 120; 
Preble v. Supervisors, 8 Biss. 358; 
Shirley v. Frame, 33 ]\Iiss. 653; Timon 
y. Whilehed, 58 Tex. 390, Maslerson 
v. Pullen, 63 Ala. 148; Schnaiitli v. 
Bank, SDalj^ 106; Dickerson v. Col- 
grove, 100 U. S. 578; Halt v. Bank, 
39 Vt. 253; Stiucb field v. Emerson, 
53 Me. 465; Scbenck v. O’Neil, 23 
Hun, 309; Fitzsimons v. Joselyn, 21 
Vt. 129; Burton v. Farinholt, 86 N. 
C. 260; Maduska v. Thomas, G Kas. 
153; McKellup v. Jackman, 50 Vt. 
71; Fertilizer Co. v. Guano Co., 19 
Hun, 47; i&Iontgomery v. Saimory, 99 
U. S. 483; Morris v. (hmtry, 89 N. C. 
248; Heroman v. Louisiana, 34 La. 
Ann. 805; Walsh v. Agnew, 13 Mo. 
520; Radford v. Folsom, 3 Fed. R.199; 
Belcher Co. v. Deferrari, 63 Cal. 160; 
Goodenow v. Litchfield, 59 Iowa, 
336; Fraser v. City Council, 19 8. C. 
884; Corcoran v. Canal Co., 94 U. S. 
741 ; Grimmet v. Henderson, 60 Ala. 
531; McWilliams v. Kalbach, 55 
Iowa, 110; Denuie v. Smith, 129 
Mass. 143; State v. Gorman, 75 Mo. 
370; Cooley v. Warien, 53 Mo. 166; 
Decour y. 3Iorrison, 3 Grattan, 250; 
Greely v. Smith, 1 M. & W. 181; 
Bank v. Babcock, 3 Hill, 153; Leland 
v. Tousey, 6 Hill, 337; Chirac v. Rein- 
acker, 11 Wheat. 386; Sergeiit v. Sai- 
mond, 27 Maine, 539; Paisons v. 
Copeland, 33 Me. 370; Shelden v. 
White, 35 Me. 253; Cecil v. Cecil, 19 
Md. 73; Trammell v. Thuimond, 17 
Ark. 203; Whiting v. M. Ins. Co., 15 
Md. 297; AVanzer v. Be Baun, 1 £. D. 
Smith, 261; Moss v. McCullough, 5 
Hill, 134; Lawrence v. Haines, 5 N. 
IL 33 ; Bennell v. West, 3 N. II 33; 
Sewell v. Watson, 31 La. Ann. 589. 
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and effect as a defense which is at once final and conclusive ; and 
as we have already seen the number and kinds of estoppels^ we 
will proceed now to treat of them in order, viz. : 

I. EsroFPEL BY Eecoed ; 

II. Esioppel by Deed or Writi^sG- ; 

IIL Estoppel In Pais, or Equitable Estoppel : 
showing liow they are used as against parties and things, whom 
they bind oi estop, and in what their eonclusiveness consists. 
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CHAPTEE IL 

ESTOPPEL BY RECORD. 

Seotioist 22. Records. — A record is an instrument containing 
as account of the proceedings of a court of jiisticej particulaily in 
an action of law, and intended as an authentic memorial of such 
proceedings. A history of the proceedings in an action at law, 
consisting of entries of the various acts of the parties and of the 
court, arranged in the order of their occurrence, expressed in the 
formal langnage prescribed by precedent, connected together by 
the peculiar entries called contimiancLS^ and terminating with 
the judgment of the court upon the wdiole matter. In England 
the peculiar mateiial upon which the record has always been 
wiitten forms an essential pait of tlie definition of the word. 
Hence Lord Coke has defined a recoid to be ‘‘a memorial or 
remembiance in rolls of 'parchment^ of the proceedings and acts 
of a court of justice.’’ ‘‘ A recoid signifies a roll oi parclment 
upon which the proceedings or transactions of a court aie entered 
or drawn up by its officers, and which is then deposited in its 
treasury, mperpetuam rei memoriainP^ In the United States 
paper has universally supplied the place of parchment as the 
material of the recoid, and \X\q roll form has on that account 
fallen into disuse ; but in other respects the forms of the 
English records have with some modifications been geueially 
adopted. A record is “ a memorial of a proceeding or act of a 
court of record, entered in a roll for the preservation of it.” 

§ 23. The use of records, in the technical sense, is altogether 
peculiar to the common law, and they have always been regarded 
by that law with very peculiar consideration, constituting the 
only strict and proper proof of the proceedings of the court 
in which they are preseived ; they are also regaided as proof of 


VoL. 1—2 


^ 3 Steph Com. 583. 
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so lraiis<*t‘iiJent and absolute a nature as to admit of no 
or, in Lord Coke's langiiage, they ^‘inipoit in 
tliein&elves such incontrollablc credit and veritj", as tlie}^ admit 
iiu avcnuent, plea or proof to the contrary^’ Tlie peculiar 
piivilegc of some courts to Lave these memorials has, of itself, 
created the great leading distinction, equallj^ recognized in Eng- 
lidi mul American law, between courts of record and courts not 
of veconL The practice of recording peculiar to the common law, 
is essentially of Nonnan origin/ The term record is itself, in its 
immediate derivation, French, or rather it is a French word 
adopted in English without change, as appears from the use of it. 

Ei eih tielcas volom que lour roiiles jporten record j ’’ and in 
such case ive will that their rolls Shall bear or carry record, that 
is, shall have the force of record.” Enrouhnent de court que 
porte record; ” enrollment of a court which hears record, that is, 
of a court of record.”^ 

§ 2L Eecord is from recorder; and the latter word anciently 
signified, in the Norman law, to recite or testify on recollection, 
as occasion might require, what had previously passed in court, 
■which was the duty of the judges and other principal persons 
who presided at the jjlacitum — thence called recordeurs.'^ In 
fact, all over France, at this early period, the only mode of prov- 
ing what took place in the courts, seems to have been by the tes- 
timony of witnesses, by wlioin tliey proved what had been already 
done, said or judicially decreed (on prouvoit par teinoins ce qui 
etoit deja passe, dit on ordonne en justice). This was called the 
proceeding by record (par ce que s’appelloit la procedure par 
record/ 

g 25. The proper original of the English record is considered to 
have been an occasional memorandum drawn uj) by the Francic 
pleader to confirm the recollection of his judges, and which, by 
<L gradual progress, took the shape of an official contemporaneous 
minute of the proceedings; and, no longer merely subordinate to 
a record or judical report, became itself invested with that name 
and character. Whether this change had fully taken place at the 
date of Granville’s treatise (in the reign of Henry II.), that work 


^ Stepk PL App. note 11. 
® Britt, c. 1 ‘fc 28. 


® Steph. PL App. note 11. 

^ Esprit des Loix, liv. 28, c. S4 
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does not enable ns accnratelj to decide. However, at least very 
shortly after this period, the practice of recording, in the present 
sense of the term, w’-as in full operation. The series of records, 
now extant, begins with the reign of Richard L, and the earliest 
of them are to be found in the collection called Flacitoriim Ab- 
breviatio.^ Bracton frequently refers to the irrotulationnes (en* 
rollments), as important parts of the proceedings in an action, 
and gives forms of tliem, also in citing the judical decisions of 
that period, mentions tlie rotuli or rolls on which they were re- 
corded, distinguishing in what part of the roll the case was to be 
found.^ 

The ancient record w^as, as its form clearly indicates, a con- 
temporaneous minute of the proceedings in an action, drawn up 
by an officer of the court, containing an entry of every act done in 
court, either by the parties or by the court itself, which (as 
everything done in an action %vas then done in open court), em- 
braced all the proceedings in the suit — the appearances and 
pleadings of the parties, prayer and allowance of imparlance, 
prayer and allowance of oyer, award of jury process, proceedings 
at the trial, verdict of the jury and judgment of the court, with 
the various intermediate and incidental proceedings. Its con- 
temporaneous character appears everywhere on its face, the pro- 
ceedings being uniformly entered in language of the present 
tense, and as of present occurrence. The plaintiff ‘^complains,” 
and brings suit the defendant “ comes and defends,’’ and 
prays judgment the ‘‘ jury come ” and say upon their oath 
and the judgment of the court is, that “ it is considered, etc.’’ 
Another distinctive feature of the old record was its continuan- 
ces or the entries of the adjournments of the court from one day 
or term to another, by which tlie parties were temporarily dis- 
missed and appointed to appear again, and by which its various 
parts were at the same time most effectually connected together. 
It was this peculiar principle of construction, by which the record 
was made to follow the action step by step, and to reflect every 
proceeding in it, just as it occurred, which gave it from an early 
period the stamp of the very highest authority as a judicial me- 
morial. Kept constantly under the eye of the court, and by its own 
officer, it necessarily became the evidence in itself, of what it 
* Btepli. PL App. note 11. ^ Bract. foL 16. 
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contained admitting of no extrinsic proof whatever. The great 
and obvious importance of the record in this particular, led to a 
corresponding degree of care in framing it. By the consunmiate 
skill of the Anglo-Norman pleaders; its language was gradually 
elaborated to the highest degree of precision and iiniforinity ; 
its various parts studiously adapted to each other and logically 
fitted together until, by the force of constant repetition, and un- 
der the sanction of the courts for a succession of centuries, the 
whole instrument settled at last into a fixed foim of expression 
which admitted of no variation. In this way, the record came to 
be, at an early period, and before the discontinuance of oral 
pleadings, next after the original writ, the most important doc- 
ument in an action, prescribing, indeed, the form of all the other 
proceedings, which constituted its component parts. This is 
very forcibly sliown in the fact that, when written pleadings were 
introduced, they were framed precisely as they had before ap- 
peared on the record, and were virtually mere extracts from it/ 

Hence arose what lias always been a leading principle of 
practice : that every proceeding in an action intended or required 
to appear on the record, must be framed in the language of the 
record, and with reference to its place on that instrument, or, in 
other words, must be framed with the same exactness as the 
record itself. 

§ 26- Two circumstances, in addition to what has been men- 
tioned, contributed to stamp tlie record with that character of 
immurabilit}^ which has accompanied it down to modern times, 
and almost to the present day. One was tlie circumstance of its 
being kept in Latin, a language admitting of no variation, and 
the other, the character of inviolability, which preserved it from 
the slightest degree of alteration after it had once been made up. 
The substitution of English for Latin as the language of the 
record, and of ordinary writing for “ the ancient and immutable 
court-hand,’’ which took place in the reign of George 11. , were 
innovations upon the ancient system apparently demanded by 
the times, but viewed by highly competent judges of the period 
with much apprehension as to their effect upon the durability of 
the record as a memorial of the proceedings in an action. How 


* Steph. PI. 35. 
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far these apprehensions have been realized in the particular vray 
anticipated, is for each practioner to determine ; but that they 
have been realized in tlie general result of iinpiiring the charac- 
ter of tlic record by reducing it to the level of an ordinary in- 
strument, privileged in no peculiar manner from change, seems 
apparent in the material alterations which have at length been 
effected in the structure of tiiis once inviolable and immutable 
memorial of judgment. These changes consist priiieipallj in 
omitting all or most of those entries by which the several parts 
of the record were formerly connected together (including the 
entire system of continuances), by omitting the formal com- 
menceraents and conclusions of pleadings, which were in fact 
portions of the record itself, connecting with the pleadings, and 
by the general modification of the pleadings themselves. In this 
way the unity of the record has been effectually broken up, and 
the symmetry of its parts and the uniformity of its language, 
once thought to constitute its peculiar value, have been obriouslj 
impaired. In some of the United States, similiar modifications 
of the form of the record have been adopted, going in some in- 
stances to much greater lengths. The modern tendency un- 
doubtedly is to place this instrument, in point of dignity and im- 
portance, far below the position it once occupied- This record, 
w^hen properly signed, constitutes the legal evidence of the 
Judgment, and entitles the party obtaining it to issue execution. 
They were accurate transcripts of all the proceedings, papers and 
process in the action, but there have been great innovations in 
this practice, and they are not as full and complete as they were 
in olden times, but tbeir authority has not been lessened to any 
great extent. 

§ 27. A record is, therefore, a written memorial made by a 
public officer authorized by law to perform that function, and 
intended to serve as evidence of something written, said or done, 
and may be divided into three classes. First, those which relate 
to legislative proceedings; second, the courts of common law, the 
courts of chancery, and those which are made so by statutory pro- 
vision. A record imports such absolute verity that no person, 
against whom it is admissible, shall be allowed to aver against it,* 


^ Co. Litt. 260 a; Gilbert, Ev. 5 ; Giya v. Thorp, 1 B. & A. 173 ; Mur- 
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Eeeorda stint mstigia vetiistatis et veintatis, A party cannot be 
allowed or received to av^er, as error in fact, a matter contrary to 
the record/ As an instance of the conelnsiveness of a record, the 
case of the King v. Cm'lisle^^ may be cited. There the defend- 
ant had been convicted of a crime, and brought error to an appel- 
late court, assigning as error that there was but one judge on the 
bench when there should have been more at the time of the trial. 
The record was made up in the ordinary way, showing that the 
coart below had regularly entered judgment against him. The 
appellate court, Lord Tenterden delivering the opinion, held that 
a record imports such absolute verity that a party could not aver 
as error in fact a matter contrary to that record ; while in the 
first, Justice Coke says: The rolls or memorials of the judges of 
the courts of record import in them such uncontrollable credit 
and verity as to admit of no averment, plea or proof to the con- 
trary ; and if such a record be alleged and it be pleaded mil tid 
TCGordy it shall be tried only by itself ; for otherwise there would 
never be an end of litigation/ 

§ 28. Whatever, therefore, on the face of a book of record 
has been duly authenticated by the signature of the judge, must 


rah. V. State, 51 Miss. G52 ; Herring- 
ton v. McCollum, 73, 111. 476 ; Kem- 
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Winchester v. Thayer, 129 Mas-^^. 129 ; 
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Calvin v. State, 12 Ohio S. 69 ; IF. S. 
V. Ambrose, 7 Fed. R 554 ; Turrell v. 
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be lield to be an absolute verity, and it cannot be contradicted ; 
and so also any paper actually referred to on the record-book as 
filed or as constituting a part of the record, is to be regarded 
as a part of the record, and is as much a verity as if it 
had been spread out at length as a part o-f the record. But 
it is only that which was actually on the record- book, when 
thus authenticated or that is actually contained in some paper 
so made a part of the record by reference, tliat is thus held 
to be an absolute verity. But if a record is interlined or erased 
in a material matter, and it is alleged that this was done after the 
record was made, by some iinauthorized person, such alteration 
constitutes no part of the record, and an inquiry may be made 
into the genuineness of such altered record, and it may be proven 
by parol that such alteration was thus made by one not author- 
ized to make it. This is not controverting the absolute verity of 
the record, but simply inquiring what really constitutes the rec- 
ord. If this were not allowed, the absolute verity attributed to 
a record could be used to give sanction to a forgery or to a fraud- 
ulent erasure of the record,^ wliere a bill of exceptions is 
taken, and the record is silent and the matters stated in the bill 
are contrary to the record, the record is unimpeachable. Thus, 
where ‘‘the judge of the circuit lias stated in the bill of excep- 
tions that it was his understanding that the first order was made 
without prejudice, and that it was inadvertently signed in its 
present form. The order of record is without qualification or 
reservation, and it must therefore be held to be conclusive until 
it has been modified in some proper way, and the statements of a 
judge, extra-judicially expressed, whether in a bill of exceptions 
or otherwise, cannot be taken to change or impeach the records 
of the coiirt.’'^ 

monwealtli, 20 Gratt. 138 ; Brittain v. 17; Green v. Moody, Golb, 384; James 
Kinnard, t B. & B. 482 ; R. v. Shaw, v. Landon, 1 Cro. Eliz. 36 ; Owen v, 
R. R. 0. 0. 520 ; Iiwin v. Grey, 19 State, 53 Vt. 47; Coramonwealib. v. 
0. B. (N. S.) 585; Leighton V. Leigh- Liquors, 135 Mass. 519; Thomas v. 
ton, 1 Stra. 210; Kewton in re, 19 0. People, 107 III 517; S. C., 47 Am. R, 
B. 97; Clark in, re, 2 Q. B. 619; 458; Macke 31 Kaus. 54. 

Ilupper v, Allen, L. R. 2 Exebq. 15 ; ^ State v. West, 21 W, Va. 800. 

Bourg v. Gerdin, 33 La. An. 1369; ^ Walker v. Hogan, 1 Wis. 597 ; 

Gosling V. WarbortoD, 1 Cro. Eliz, Attorney-General v. Lura, 2 Wis 
128; Ramsbotton v. Buckiiurst, 2 M. 507 ; Rogers v. Hoenig, 46 Wis. 361. 
& S. 565; Irwin v. Gray, L. R. 1 C. P. 
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§ 29. Judgments and verdicts of courts are always of record. 
They have, therefore, the character which belongs to all records, 
that tiiej cannot be contradicted by evidence. 

Where a judgment is produced in which the record shows 
tliat there were several issues, the opposite party will not be 
allowed to aver that there was no evidence offered on one of tlie 
issues, or that the judgment as to that issue was eniered by mis- 
take.’ 

I 30. If there were no limitations to this conclusive effect of 
records, courts of justice would become tyrannical inquisitions, 
inflicting, under the guisf^ of justice, great hardships, wrong and 
oppression, by enforcing what might be termed edicts, surpassing 
all record of ancient tyranny and injustice, upon parties in no 
wuays interested in the matter in dispute, which had been adjudged 
and finally concluded. There are, therefore, certain principles 
and considerations by which the conclusive effect of records are 
limited, laid down by Lord Coke and other eminent jurists. 

§ 31. 1. WkeT6 the record is coram non judice. Where a 
court has no jurisdiction over the person, the cause or the process, 
as where an indictment purports to have been determined in a 
civil tribunal having no criminal jurisdiction. 

2. ]Y]ieve the truth ajpjyears in the same record. As where 
defendant is sued by a wrong name, and enters into a bail bond 
Front the writ, as he must, and then puts in hail by his right 
name ; he wdio was arrested is not estopped from pleading in 
abatement, or where the record shows that the judgment relied 
on as an estoppel has been reversed in error. 

3. Yhhere the ^natter alleged is consistent with the record, A 
man is not estopped to aver a thing consistent with the record ; 
as if A. B. senior, and A. B. junior, are bound by an obligation, 
it may be averred that A. B. junior, was intended. 

4. Where the allegation of the record is uncertain. For an 
estoppel, not being favored by the law, ought to be certain to 
every intent, and not be taken by argument or inference ; it ought 
to be a precise affirmation of that wdiich makes the estoppel, as 
if it be said, nt dicitur guia in 'personeditas^ non concludet nee 

^ Heed v. Jackson, 1 East, 355 ; Leigliton v. Leighton, 1 Stra. 210 
Bourg V. Gerdin, 83 La. An. 1869. 
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leget impersonal dicitur^ quia sina persona; and therefore if a 
thing be not directly and precisely alleged it shall be no estoppeld 

5. Or is alleged merely hy way of supposal. In the words 
of Lord Coke : Matter alleged by way of supposal shall not 
conclude after nonsuit ; otherwise after judgment, and after non- 
suit, notwithstanding the supposal in the count, shall not con- 
clude, yet bar the title, replication, or other pleading, which is 
precisely alleged, shall conclude after nonsuit — and hereby are 
the books reconciled.” 

6. If not traversaile or material. Where matter is neithei 
traversable or material, it shall not estop, as for example : the 
day in an indictment, or a description of the nature of land in a 
lease, or as in a debt upon an obligation alleged to be made in A., 
in another action upon the same obligation, he may say it was 
made in B.® 

7. Estoppels must le reciprocal or mutual^ that is to hi no 
both parties^ and this is the reason that strangers shall not take 
advantage of nor be bound by an estoppel^ 

8. Where there is an estoppel against an estoppel. In the 
words of Coke : An estoppel against an estoppel setteth the 
matter at large, as a warranty against a warranty.’” 

9. There is no estoppel where an interest passes^ By which 
is meant that a grantee is not estopped from saying that a giant 
doeto not pass so great an interest as it purports to convey, though 
he is estopped from saying that it passes no interest at all. 

§ 32. The principal limitation to the conclusive effect of a 
record, is that arising from the consideration, that, in most cases, 
it is not binding, or even evidence between all persons. Ques- 
tions of this sort generally aries on judgments^ they being by far 
the most extensive species of records. 

§ 33. A judgment, sentence or decree is a judicial determina- 

^ Lajoye v. Princan, 3 Mo. 529 ; v. Smith, 12 N. J. L. 22; Langston 
Callow 'D, Jenkinson, 5 E. L. & Eq. y. McKinney, 2 Murph. 67 ; see Ante, 
533. § 20. 

® Attorney Genl v. King, 5 Price, ^ R. v. Haughtoii, 1 E & B 506. 
195; Skipwith v. Gieen, 1 Stra. 610. ® Treport’s Case, 8 Co. 285 ; An- 

® Callow v. Jenkins, 5 E. L. & Eq. drew y. Pearce, 1 B. & P. N. R. 
633; Massure y. Hohle, 11 111. 351 ; 158; Doe y. Seaton, 2 C. M. & R. 

Deeiy y. Crar}’", 5 Wall. 795; Wil- 728; Walton y. Waterhouse, 2 W. 
hams Y. Chandler, 25 Tex. 4; Griggs Sauad. 829, 
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tioii of a cause (]faciio7h or suit agitated, litigated or contested 
between real parties upon which a real interest has been settled. 
Being the termination of an action or suit, we will ascertain what 
m action or suit is, and the nature and kinds of actions. 

I 34. A suit is the prosecution or pnrsnit of some claim, de- 
mand, or request. At law it is the prosecution of some demand 
in a court of justice. The remedy for every species of wu’oiig is 
the being put in possession of that right whereof the part}" is 
deprived. The instruments whereby this remedy is obtained are 
a diversity of suits and actions which arc defined to bo tlie lawful 
demand of one's rights, or, in tlie language of Justinian, 
prosequendhiii judloio quod rdioui debeimu'^'^ To commence a suit 
is to demand something by the institution of process in a court 
of justice, and to prosecute the suit is, according to the common 
aceeptation of language, to continue that demand.^ The term suit 
is a very comprehensive one and applies to any proceeding pend- 
ing in a court of justice, by w"hich an individual pursues that 
remedy in a court of justice which the law affords him. The 
modes of proceeding may he various, but if a right is litigated 
between parties in a court of justice, the proceeding by wiiicli 
the decision of the court is sought is a suit or action. 

§ 35. Actio nihil cdhid est^ qumn jus ^ersequendi injudicio^ 
quod alicur dchetur. An action is nothing else than the right of 
pursuing in court what is clue to a person. Action {actio) is the 
name given to the means eni ployed by one who alleges that his 
rights have been violated, to have them judicially determined 
and to have judicial assistance for their enforcement. lie who 
invokes these means is termed {actor) plaintiff, and ho against 
whom they are employed is termed {reus) defendant,^ or as de- 
fined by Jubtinian, actio autem nihil aliud est^ quavijusj}crse- 
quendi j^idicio quod sibi debetur?'^ When the issues are made up 
and decided, the next step in the suit or action, if the unsuccessful 
party has not avoided the effect of the decision, is the judgment. 
As the issue is the question the parties have by their pleadings 
selected for decision, and having put the fate of their cause upon 
that questio^’g as soon as the issue is decided in favor of one of 
P 'O, tha" party becomes the victor in the suit, and nothing 


liens V. Virginia, 6 Wheat, 264. 


® Mack. Eom. Law, 
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remains but to award the judicial consequence which the 
law attaches to success. The award of this judicial consequence 
is called the judgment, and is the province of tlie judges of the 
court. The nature of the judgment varies according to the 
nature of the action, the plea, the issue, and the manner and result 
of the decision. Judgments, with the exception of a judgment 
res^pondeat ouster^ are of two kinds — mterlocutory and final; 
interlocutory when there is sonic further action to be taken by the 
court; final, when there is no writ of inquiry necessary. Judg- 
ments are also awarded where there is no issue to be decided — as 
by confession, default, etc., and are either interlocutory or final 
Judgments, like pleadings, were formerly pronounced in open 
court, and are still always supposed to be so. But by a relaxation 
of practice there is now in general no actual delivery of judg- 
ment in court or elsewhere. The party entitled to judgment by 
his attorney usually prepares such an entry as ho desires and sub- 
mits it to the judge for his signature, and after signing, it is by 
the attorney delivered to the clerk of the court and entered on 
the records or in the manner provided by law. A final judg- 
ment is one that disposes or terminates the cause, and gives the 
party in whose favor it is rendered a right to enforce it by final 
process, by execution, etc. Final judgments being such as ter- 
minate an action, they may be used as a complete defense to the 
prosecution of another action involving the same matters between 
the same parties under the plea of lies Judicata, 

§ 3G. The chief classification of actions is that which divides 
them into actions in rem^ and actions in personam. The former 
spring from jus in re or dominium,^ and are used where the 
plaintiff asserts a right of ownership, and the latter arise from 
jus ad rem^ and are used where the plaintiff alleges the defend 
ant to be bound towards him by an obligation contractit^ or 
quasi ex contractu^ or ex delicto,, or quasi ex ddictod 

§ 37. Buacton'’s CLAs&mcATiojsr op Aotioks. — Personahs 
verd actiones sunb^ quae competunt contrae aliqaem ex contractu,^ 
vel quasi : ex malefieio^ vel quasi : cum quis teneatur ad aliquid 
dant^ xel faciendum^ cb locum habent adversus sum qui con- 

1 Instit. L. IV. t. VI. § 1; L. III. t. § 530 ; Bowyei’s Modern Civil Lav; 
XIV. § 2; Story, ConUict of Laws, p. 283. 
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if* JiaereJum sumn^ nisi J-iiit poenalls^ cfi dicuniur m- 
iionts eo, g. nascinitm* ex eo^itmctihiis^ tb omnes pere 

pt'/^sonahs aetiones 8u?it ex co^iiraeiu^ si cut coinmodati^ 

(hpasifi^ ma/ulati^ ex e?npto^ vendlto^ looato (& eonducto,^ 

Acth7\€8 vei^d mrei/i suni^ quae dantur eontra jiassideutum^ 
qu! m^mine pus posskhyd ex quacunque eausa, denim aVieno, qid 
hahft re^ vel possidet resiitiiere posslt^ vel dUm 7i07nlne : ict si 
(pils peiat ah alio reifi certa, fund" aliquein^ vel de se 

co7itendat Jiahei'e jus de hide esse domininn^ d persequatu?^ re 
d 71071 ejus precuin nee ejns aestimationeni, nec tantuin- 
dem quid sit ejusdan generis dd sic res corporalis im7noT)ilis, 
quae pet it ur ex quacimque causa versus aliquem^ qui nidlo jure 
qyersonali ohligntus estd 

Ed auteinactio 7nixta, taniin 7vmq hxpsona^n Sided sunt 7nix- 
tee, quia mixtam liahent causain ad 7iiruniq sieut est dldisio haei^- 
editatiS inter cohaeredes pariicipes, vtl de proparte soror. Yd 
alio 7notlo der qypayde^ seciiad quod resfuent dividenda, rat tone 
persona vel ratione rei^ vel tdriusq. ^ Item onixta 

esse poter it de mixtam causain hahere^ secund) quod fuerit rei 
persecutoria de poenalls de ita erit quaelibet actio in rein, perse- 
qicitur er rum rein ipsam dc poena m, propter in justam detention- 
em, Et eode modo de actione in rem dc in personam dc ita qmssit 


^ Lib. 3 Cb. 3 f. 102. Pei&onal 
actions, indeed, are such as may be 
broLigbt against any one upon a con- 
tiact or something like a contract; 
upon a toit or something like a tort, 
Tvlieii any one is bound to give or to 
do something, and they have a place 
against him who has made a contract 
and against his heir, unless theie be a 
penalty; and they aie called native ac- 
tions, from the fact that they are born 
out of contiacts, and almost all per- 
soinil actions arise out of a contract, 
such as borrowing, a lending, a de- 
posit, a mandate, a purchase, a sale, a 
letting, a hiring. 

^ But actions for a thing are those 
which are allowed against a possessor 


of it, who possesses it in his own 
name fiom whatever cause, and not 
in the name of another peison, be- 
cause he has the thing or possesses it, 
so that he may restore it or name the 
person who has control over it, as if 
any one claims land from another a 
certain thing, some estate or land, 
and contends that he has the light 
over it, and there foie is the owner, 
and he sues for that thing, and notits 
price or its value, nor an equivalent 
of the same kind, and so it is a cor- 
poreal immovable thing, which is 
claimed for whatever cause from 
some one, who is not bound by any 
personal right. 
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esse mixta & mixtam habere camam quaelibet eriminalis cfe civ- 
ilis^ sine oriatxir ex maleficio vel quasU 

§ 38. Actions Classified by Gaius. — qucBritur^ quot gen- 
era actionum sint^ verius videtur dno esse : in revi et in person- 
am, Nam qni 1111 esse dixerxint ex sponsorium generihus, 
7ion anixnadverierufit quasdam species actiommn inter genera se 
rettulisse, 

now remains to speak of actions. If one inquires liow 
many kinds of actions there are, speaking more correctlj^ there 
appear to be two — real actions {in rem) and personal actions {in 
personam). Eor those who have said there arc four kinds, ac- 
cording to the different kind of sponsio,^ have not observed that 
certain species of actions are included in the kinds that we have 
mentioned.’’ 

^‘The assistance and protection which the State gives to a 
private right is rendered by means of the actio., which is simply 
a transaction by virtue of which a violated riglit is protected or 
repaired. No private right is perfect and entire iinless it be de- 
fended by an action. The claim which a man has to the protec- 
tion which the State affords to his person and property is denom- 
inated his right of action. The so-called ‘ Actiones in person- 
am ’ correspond to rights of persons. Eights in rem., on the 
other hand, give rise to the so-called ‘ Eeal Actions.’ Personal 
Actions are those which may be brought against certain individ- 
uals, whilst ‘Actiones in rem ’ can be brought against any per- 
son who violates a real right, as a riglit of property [domi- 


* But a mixed action is for a tiling 
and against a person, and theyaie tor 
this reason mixed, because they have 
a mixed cause of action for each, 
just as theie is a division of inherit- 
ance among coparceners or for the 
pi opoi donate share of sisters, or in 
another way, for a piopoitionate 
share according as a thing is to he 
divided in regaid of the persons, or 
of the thing, or of both, . . . 
so an action nr'iy he mixed and have 
a mixed causey according as it is in 


prosecution of a thing and penal, and 
so it will be a kind of action for a 
thing, for it puisnes the thing itself 
and the penalty on account of the 
detention. And in the same way 
respecting an action foi a thing and 
against a person, and so a kind of 
ciiminal and civil action may he 
mixed, and may have a mixed cause, 
whether it arises from a tort oi some- 
thing like a tort. 

2 Gaius, pp. 581, 582, 1. IT. § % 
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§ 39. “ III personam actio est qua igimiis quotiens curn aliqm 
qui 7iohis vel ex coiitractu ml ex delicto obligatus est contendlmus^ 
id est cum inieiidimus dai'c^facere^ jprmtare ojp])ortereP 

That action is peisonal {in qpevsonam aciio)^ in wliicli we pro- 
ceed against any one who is bound to us by contract {ex contractu\ 
Oi by delict [ex delicto), that is to say, when we assert that he 
ought to give {dare\ to do {facere)^ to perform {qjrwstare)!'' 

^^ 1)1 rem actio est^ oiim aut corjporalem rem intendlmus nos- 
ira?n esse^ aid Jus aliqnod nohis comqpetere, vehot utendi, aut 
utendi fruendi^ eund% agendi aquamve ducendi^ ml altius toll- 
endi mlprosjpiciendi. Item actio ex diver so adfoersario est nega- 
tiva. An action is real {in rem actio) wh§n we maintain that a cor- 
poral thing is ours, or that some servitude {jus) appertains to us : 
as a mere use {usus)^ or a usufruct {xdendi fruendi)^ or right of 
way {eimdi\ or of way for cattle {agendi\ or of drawing water 
{aquamve dicce7idvi)^ or of building higher {alius tollendh\ or of 
prospect {prospiciendi). In these different cases our adversary 
has also against us a real action negativa, Ex diverse adver- 
sario^^^ that is to say, that he against whom an action in rem was 
brought (the defendant in the actio confessoria) might in liia 
turn as plaintiff* maintain that the claimant had no right to the 
property. The action, as already observed, was a real action 
when it was maintained that a corporal thing belonged to the 
plaintiff, or an absolute right, as for instance, a “ iisus,” or a 
‘Wisufruet,’’ or right of w^ay.” A real action pre-supposes a 
person the subject of the right and a thing, the object of the right. 
Ulpianiis says : ‘‘ Actionem genera duo sunt in rem^ qum dicitur 
vindicatio et in personam quae condictio appellatur. In rem 
aetio est per quam rern nostram qum al alio possidetur peti- 
9/ius : et semper adversus eum est qui rem possidet In goer- 
sonam actio est qua eum eo agimus qui obligatus est nobis ad 
faciendum aliquid vel damdum j et semper adversus eundem 
locum habeV Appellantur autem in rem quidem actiones vindi- 
eationes / in personam vero actiones quibus darefierive oportere 
hitendimus condictiones. 

Real actions {in rem) are called vindications, but personal 
actions {in persmiam)^ in which we assert that the party must 

1 Gaius, p. 600, L IV. § 2. 47); T. & L. Gaius, pp. 600, 601, H 

® L. 25, pt. Dig de Obi. et Act (4, IV. § 3. 
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give or do sometliing {(lare fierive opoHere) are named condic- 
tions. 

The “ in rem aotio^^ is that action by means of which we 
claim a thing as belonging to and as subjected to oiir immediate 
legal dominium. Such an action was also called a mndicatioP 
Tlie term just mentioned was originally applied to that part of 
the actio ” wdiich had for its object the formal adjustment 

or the possession of the thing in dispute, with tlie view to the 
introduction of a real action. Thus Gains, enumerating such ac- 
tions, says ; ‘‘ An action is real when we maintain that a corporal 
thing is ours, or that some servitude appertains to us,” etc. And 
then he adds, In these different cases oiir adversary has also 
against us a real action negatimP^ The gist of the question in a 
real action was the following : Does the corporal thing as as- 
serted in the Intentio belong to the plaintiff? Again, in every 
real action there was a double petitum. First, that the Judex 
should acknowledge and declare the right of the actor or plaint- 
iff ; and, secondly, that this acknowledgment might be followed 
by a judgment in wdiich the Reus or defendant should be con- 
demned. The basis and foundation of tlio action is “y m 
not merely, however, dominium or proprietas^ which tlie Ger- 
mans call Eigenthum ; ” but also a jus in re aliena?^ This 
is made manifest from the words of Gains himself, for he enu- 
merates actions arising from servitudes, or ‘^jura in re aliena'^'* 
amongst the real actions. The defendant in a real action is not a 
definite person, and hence his name does not appear in the Inten- 
tion but the action is against any perbon who in any way violates 
the right of the plaintiff. As it is expressed, “ Contra quemeun- 
qua possldentemP The leading maxim in regard to the mndl- 
is the following : ‘^Uhiremmcam invenio ibivindicoC 
or in other words, Ivem ipsmn persequoreP’^ Actions ^Hnper- 
sonanP^ were called condictiones^^ ; a term which in its strict 
sense was applied to those actions that were stricti jarisC' as 
distinguished from actions ^^honmfidmP Appellaimcs autem in 
rem quidem aotiones vindicationeSn in personam vero aotiones 
quibus darefacere oportere intenditur condictionesP^ Some- 
times, instead of the term “ vindicatio ” find the expression 

1 MuW. Instit. p. 55, Gai. IV. 3. 28. 

* Instit. Eom. Law, part 11. s. * S- 15, Instit. de act. (4 6.) 
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wliicl} denotes an ^Utdioin in contradistinction 
from an actio zii jjersonainP Thus Papiniaiiiis says: Actio 
in personam hif€Hiu\ peiitio hi rem^ perseouiio in re)n^rel in 
personam rei jjerseqiiendcB gmtiaP^ 

§ 40. Actions defined aoooeding to Justinian. — Omnium 
actionicm quilus inter aliqaos apud judices arhitrosve de quacum- 
quere qu(Britiu\ sunwict divisio in duo generu deducitur; ant 
enim in rem simt^ aut in personam. Namqice agit %tnusqui<^rpue 
aut GU771 eoqtii ei oUigatus est vel ev contmctu oel ex rntdefioio, 
q^io oasu proditoe sunt actiones in personmn, per quas intendit 
adeei'^sarium ei da7^efacere oportere^ et aliis quibusdam Qnodis; 
aut Gimi eo agit qui mdlojm^e ei olligatus est movet tamen alicui 
de aliqua re Gont7^ore7''sia77%.^ quo casupro ditto actio7ies in rem 
su7it : reluti si corpoi^alem possideat quis, quam Tifius 
suam esse qffiinnei et possessor dominum se esse dicat; natn si 
Titius suain esse intendat^ in rein actio est. 

All actions whatever, by which any matter whatever is sub- 
mitted to the decision of judges or of arbitrators, may be divided 
into two classes; for actions are either real or personal. Either 
the plaintiff sues the defendant, because he is made answerable to 
him by contract, or by a delict, in which case the plaintiff brings 
a personal action, alleging that his adversary is bound to give to, 
or to do something for him, or making some other similar allega- 
tion, or else the plaintiff brings an action against a person not 
made answerable to liiin by any obligation, but with whom he 
disputes the right to some corporeal thing, and for such cases 
real actions arc given ; as for example, if a man is in possession 
of Lind, \vhich Titius maintains to be Iiis property, while tlie 
possessor says that he himself is the proprietor, the action is 
real/ 

j:Eque si agat jus sili esse /undo forte vel mdibus uie7uli 
f 7^mndi^vel per fundumvicini eundi agendi^ vel ex f undo vicini 
aquam ducend% hi rern actio est. Ejusdem generis est actio de jure 
prcediorwn wbanorum; velut% si agat jits sibi esse altius cedes 
suas tcllendi^ prospioiendive., vel projiciendi aliquid.^ vel immit 
tendi in vicini cedes. So, too, if any one alleges that he has a 

^ L. 28. Dig. de oMig (44 7.) L. 178, Lemon’s Gains, pp. 602, 003, L. 4 
s. 2, de verb. sig. (50, 16 ) Tomkins sec. 5. 

5 Justinian, 1. 4, t. vL § 1. 
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right to the usufruct of land, or of a house, or that he lias a right 
of going or driving his cattle, or of conducting water over the 
land of his neighbor, the action is real ; as also are actions relat- 
ing to prcedial servitudes, as when a man alleges a right to raise 
liis house, a right to an uninterrupted view, a right to make part 
of his house project, or of inserting the beams of his building 
into his neighbor’s walls/ 

Sequens ilia dlvisio est, quod qumdam actmies nei jqei^e- 
quendm gratia oomparatob sunt, quondam pmnm giersequendm, 
qumdam mixtos sunt. 

Actions may be next divided into actions given to recover the 
thing, actions given to recover a penalty, and mixed actions/ 

Rei jpersequendm causa comjqa rates sunt omnes in rem actiones. 
Earum vero actionumq^m in jyersonam sunt, em quid cm qim ex 
contractu nascuntur fere omnes rei qyersequendtB cemsa com- 
furatm mdentur ; veluti, quibus mutuam pecuniam vel in stipu- 
latum deductam petit actor, item commodati, depositi, mandati, 
prosocio^ ex exempto vendito, locato conducto. 

For the recovery of the thing are given all real actions ; and 
of personal actions almost all those which arise from contract, as 
the action for a sum lent or stipulated for, a commodatum, a 
deposit, a mandate, a partnership, a sale, or a letting to hire/ 

§41. Actions, according to their foundation, aie either m 
rem or in personam. 

1. The action in rem, in a wide sense, denotes every action 
founded on an absolute right, and which therefore may in general 
be instituted against any one who invades or disputes such right. 
In til is wide sense it comprises also the preliminary actions 
{actiones prodjudicialei), i. e., those actions instituted for the de- 
termination of preliminary matters on which other litigated 
matters depend. This, by the Justinian law, only arises in the 
determination of status and family rights. In a narrow sense, 
actions in rem signify actions for property and real rights and 
for the enforcement of rights of inheritance. These actions are 
also termed in the Roman law vindicaiwies. The object of 
actions in rem is for the purpose of a judicial recognition of the 
plaintift’s right and to stop its violation. 

^ Justinidn, 1. vi. t. vi, § 2. * Justinian^ 1. iv. t. vi. § 16. 

^ Justinian, 1 iv. t. vi, § 17. 

Yol. L— 3 
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2. Actions in j>L7%vna?}i are those wliicli are instituted for the 
fnllillineat ot an obligation, and hence can only be instituted 
agaiubt the person who is bound to fulfill it (the debtor). These 
actioiib are as various in their grounds as are the obligations for 
whofcC fulfilhneut they are instituted. The personal actions em- 
brace the so-called actions ibi that is, actions arising 

from obligation^, which may be instituted against the possessor 
or an owner of a thing as such, for an injury suffered by another 
in consequence of such ownership or possession, such as noxal 
actions, that is, actions against the child’s father or the slave’s 
master for injuries perpetrated by the child or slave; hut subse- 
quently they were limited to injuries by a slave only and not for 
injuries by a child. The division of mixed actions which is 
sometimes made as being partl}^ real and partly personal is incor- 
rect.' 

§ 42. Judicium anon suojudice datum nullmscbt momoitiP 
In order to make a judgment, sentence or decree, theie must be 
a real interest, a real argument, a real prosecution, a real defense, 
a real decision. Of all these requisites not one takes place in the 
case of a fraudulent and collusive suit. There is no judge ; but 
a person, invested with the ensigns of a judicial office, is misem- 
ployed ill listening to a fictitious cause proposed to him ; there is 
no party litigating, tliere is no party defendant, no I’cal interest 
brought into question. It is the decision or sentence of the law, 
which is pronounced by a judge or court upioii matters contained 
in the record of an action which has been prosecuted or litigated 
before such judge or court; and the final proceeding in an action 
at law, by which the court applies the law to the particular case 
presented before it, and speeifically grants or denies to the 
plaintiff the remedy which he has sought by tlie action ; and if 
the defendant sets up a claim by w^ay ot affirmative relief, claim,' 
or defense, such right is also determined and declared. In every 
action which is prosecuted to its final termination, the litigant 
parties present to the court the facts and agreements to be con- 
sidered, and the points of law to be resolved ; and the judgment 
is the result of a full determination of all these matters, ivhile the 
judge or court pronounces the decision ; it is the decision ot 


^ Mackeldey’s Roman Law, § 208, p. 175. 
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tence of the law, aud the court or judge is the mere instrument 
for expressing the determination of the law. 

§ 48. The definition of a judgment cannot he better expressed 
than ib done by Bracton, as follows : 

Et sciendum quod judicium est in qualihet actions trinus 
actus trium ijersonarum judlcis^ actoris^ Tei^ secmi- 
dam quod large aceijA possunt hajusmodi personm^ s. quod du(£ 
sint personm ad minus^ inter quas vestatur contention S tertla 
pevsonan ad minuSn qui judiceU alioquin nonerit judicium^ cum 
istm personcB sint partes principales injiidicio^ sine quilus judi- 
cium consistere non potest Jude,c rerd sivej ustitiarius^ uti dehet 
veritate, <& reritas judicii in tribus consistit^ s. in indijferenti 
and (Jbqtcali personarum susceptione^ ut Jegitur in Deuteronomio^ 
audits illos, <& quod justum fsurit^ jadicats ; sire civis sit iste^ 
slue qqeregrinus^ nulla erit distantia q)erscma?%cm^ ita paruum 
audietis ut magnum^ nee accipictis cvjmquam p^ersonam quia 
Dei judicium est Item in eodem libro capitut 16, non aocipies 
personam^ nsc munera^ quia imtnera excmcant^ &c . , ut infra de 
justlc. Item Gonsistit in diligenti examinations^ mda oportet 
judicem cuncta rimari. Hoc intelligens Joh^ ait^ 29. Causam^ 
quam ignorabam^ dlligentis sime investigaham^ non enim dicit 
diligenter xel diligentius, immo diligentissimk Debet enim 
judex p examinationem de dubiis facere csrtum, and de creduli- 
tate xeritatem^ de ignorantia notitia notorium^ sice notitiam 
de ignoto. Item eonsistit veritas judicii^ in jiista sententice pro^ 
latione^ de justa <& diligenti executione^ ut in D enter onomio 
XYI. Juste q justum est psequevis, ut xivas d possideas ten- 
ram^ quam Dominus Deus datur ^est tibi. Etseoundo libro Par- 
alipomendn, 19, ubi dicitur, Videte quid faciatis^ non enim horn- 
inis exercetis judicium sed Dei^ and illudidem q judicaueritis, in 
ros redundabit, sit timor Domini xobiscum^ and cum diligentm 
cuncta facitcE 

^ And it h to be known that a judg- son, at least, who is to judge; otherwise 
ment is in each action a thieefold act there will not be a judgment, since 
ot three person-^, namely, the judge, these persons are the principal parties 
the plaintiff and the defendant, accoid- in a judgment, without whom a judg- 
ing to what may be loosely said of ment cannot take place. But a judge 
such pei 'ions, namely, that there are or a justice ought to use tiuth, and the 
two persons at least between w'hom truth of a judgment consists of three 
the contention turns, and a third per- things, namely, in an impartial and 
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And again : 

Aeto?^ verdj sive sit petem aim quevens^ uti debet inteniiom, 
Dooere enim debet^ c6 y^atione jpT(Btendere^ quad ij>suvi ^tineat 
actio ^ tfi q[p<^^"s esse possitiujudicio^ ponere enim debet eonl eo^ 
qid jus diciiiriis est^ intentione suam^ & illam f undare and 
p bare. lieus vero uti debet exceptione de defensione^ seowndttm 
quod inf arias dieet plenidsJ^^ 

Opoy^tet etiarn., quod ille quiijudicat^ ad hoe quod rata hint 
judiciafiabeatjurisdietionem ordinariam mldelegatam, ih non 
sujicit quod jurisdictionem habeat^ nisi habeat coeriionem^ quod 
si judicium smim exeeutioni demandare non posset., sic assent 
judicia delusoria. Non enim habet ordinarius jurisdictionon 
and exeeutione in omiii causa^ cum jura, sint separata cfi limd 
tata.^^^ 


equal acceptance of the persons, as it 
is read in Deuteronomy: “ bear them, 
and judge what is just,” whether he 
be a citizen or a stranger, there shall 
be no distinction of persoii'^^, you shall 
hear the lowly equally as the great; 
neither shall you respect the person of 
any one, because it is the judgment of 
God. Likewise, in the same book 
(chapter 10), thou shaft not resj^ect 
persons, neither take a gift, for gifts 
blind (the eyes of the wise), &c , as 
below concerning justices. Likewise, 
it consists in a diligent examination, 
for a judge ought to search out every 
thing. Understanding this, Job says 
(chapter 29) : “The cause wTiich I 
fenew not I seaiched out most dili- 
gently,” for he does not say “dili- 
gently,” or “more diligently,” but 
“most diligently.” For a judge ought 
by examination to make certainty out 
of doubtful things, truth out of things 
believable, knowledge out of ignor- 
ance, things well known out of things 
unknown. Likewise, the truth of a 
judgment consists in the just pro- 
nouncement of a sentence and in the 
just and diligent execution of it, as in 
Deuteronomy (chapter 16): “Thou 


shalt pursue justly wdiat is just, that 
thou mayest live and possess the land 
which the Lord thy God is about to 
give thee.” And in the second book 
of the Chronicles: “ Take heed wliut 
you do, for you do not exercise the 
judgment ot man, but of Orod, and 
that which you judge the same shall 
redound to you; let the tear of the 
Lord be with you, and do all things 
with diligence.” Bracton, 1. 8, c. vin. 
§ 2 . De Legibus An glim. 

^ But the plaintiff, whether he is a 
petitioner or a complainant, ought to 
state the issue. For he ought to show 
and maintain by argument that he has 
a right to the action, and that he may 
be a party to the judgment, tor he 
ought to set forth before him who is 
to give judgment, the issue, and to 
found it and to prove it. The defen- 
dant, on the other hand, ought to state 
his demurrer and his defense, accord- 
ing as will be stated more fully be- 
low.” Bractou, 1. III. c. 8, % 3, De 
Legibus Anglise. 

^ It is requisite also that he who 
judges, in order that his judgments 
should be ratified, should have juris- 
diction, ordinary or delegated, and it 
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Est auUm eorum j)otestas^ quod ex quo eis eommissa causa 
wia vel plures^ licet simjMciter^ extenditur eoruvij urisdictio ad 
omnia^ sine quihus oausa terminari 7ion potest, quantum ad judi- 
cium et execuiionmn j udicii} 

§ BurgunduSj divides jiidgirieiits (Sententia), into three 
classes: 1. hi rem ; 2. In personam ; 3. Mixed in rein et in 
personam Omnium condeinnatioueii summu divisio^ 2 )ar 6 ter 
intria genera ded miter aut einini in rem^ aid in personam^ ant 
in idramque conci piuntuT. In vein quoties alicur m, assert tur,^ 
hoc est ejus esse dloitur vel jure credltoris^ aut alio Qiiode possO’ 
dentur datur. In personam^ si condemnitur ad allquid dandum 
aid non faciendum^ vel si personae sfatuin^ ajjiciaL In utram- 
que^ si set eSy et personae simal in condemnationein venianti The 
hrst respects things either tlie proprietary right or ownersliip, or 
the riglit of possession of a creditor or some other right or title. 
The second respects the quality, state or condition of persons, and 
pronounce against theta judgments purely personal ad dandum,^ 
aut faciendum^ aut non faciendum. The lust respects both 
persons and things, either in adjudging the property to one, or 
pronouncing against him a personal judgment for the benefit of 
the other and adjudging the other to make restitution of the 
profits to him, so that it is the title of the action which charac- 
terizes it.'*" 

§ 45. Ill regard to their couelusiveoess, judgments maybe 
divided into two classes : 

1, J udgments in rem, 

2. Judgments in personam or inter partes I 

An adjudication upon the status of a particular person has as 


is not sufficient that he have jurisdic- 
tion unless he has coercive power, for 
if he cannot carry his judgment into 
execution, his judgment would be 
illusory. For a judge ordinary has 
not the jurisdiction and the power to 
enforce it in every case, since rights 
are separated and limited. Bracton, 
1. Ill c. 8, § 4. De Legibus Anglia?. 

^ But their power is, that from the 
time when a cause, one or more, has 
been committed to tbein, although 
singly, their jurisdiction is extended 


to all things, without which the cause 
cannot be determined, as far as regards 
the judgment and the execution of the 
judgment.” Bracton, 1. III. c. 10, § 
S. Be Legibus Angliin. 

^ Boullenois Obs. 25 P. 601, 602. 

^ Duchess of Kingston case, 20 
Howell, St. T. 478; Earl of Bandon v. 
Beecher, 8 Cia. & F. 610; Reg. v. In- 
habitants, 4 E. & B. 780; Cammell v. 
Sewell, 3 H. & K. 617; Simpson v. 
Fogo, 20 L. J. Ch. 667 ; Castrique v. 
Imrie, 8 0. B. N. S. 405. 
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conclusive an effect as an estoppel as a judgment or decree ?i/i rem^ 
wliicli is an adjudication upon the status of a particular inanimate 
tiling ; that renders the thing ij>sofaGio^ what it declares it to be. 

Ill regard to both these classes of judgments, one important 
fact or principle must not be overlooked, and that is, that for the 
purpose of proving its own existence, the production of a record 
iS conclusive upon the whole world the record of the judg- 
ment is generally produced in evidence, not for the purpose 
of proving the fact of its own existence, but for that of concliul- 
LBg some party upon the point adjudicated ; and here arises the 
distinction above adverted to, between judgments m rein, and 
judgments inter 2^ccrtes j the former having this conclusive effect, 
the effect of the latter being much more limited. 

§ 4:6. There are numerous legal questions that arise from the 
simple fact tliat there has been a judgment rendered in an action 
by a court of competent jurisdiction. It may constitute part of 
a title, or be used to show that a controversy lias been adjudi- 
cated, or as a means of letting in certain testimony used on a 
former trial, or in justification of proceedings in execution of the 
judgment, or to entitle a partner to contribution, or for any pur- 
pose to which a judgment is properly applicable, while a judg- 
ment against one man is generally no evidence against another. 
Yet, where A. sues B. for negligence as his agent, lie can prove 
the consequences of the negligence to himself, by producing the 
record of a judgment against liim by a third party ; the record in 
such cases is evidence as to the amount of damages, but not as to 
the fact of the injury.^ 

§ 47. Justinian says:® Item^ si judieio tecum actum fuerlt^ 
live in rem^ sivein 2 )ersonam ; niliilomimis ohligatio durat ; et 
idea ipso jure de ecidem re posted adoersus te agi potest sed^ debts 
per exceptioiiem rei jiidicatae adjuodriP In ordei* to be pro- 
moted by a former judgment upon the plea of res judicata, there 
must be a union of several essential elements. 1. The judgment 
must be a final judgment of condemnation or acquittal. 2. It 

^ Ansley t. Carlos, 9 Ala. 9T3; i T. R. 590; Rex v. Hebden, Bullers 
Maple V. Beach, 43 Ind. 61; Dorrell N. P. 231; Pritchard v. Hitchcock, 6 
V. State, S3 Ind. 857. M. & 0. 151; Tyler v. Uimer, 12 Blasa 

* Green V. New River R. R. Co,, J. 16G. 

2 Lib. 4, t. 13, 1 10. 
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must be a valid judgment. 3. It iimst be a judginoiit on the 
merits.^ Ees judloatae didiur qiute Jineiti eo7itPOver8iamm 
jyrommciatiom judiGis aooljdt^ qicod ml cmdeniMtioiie ml alnid- 
utione contingit. luterlocutorj judgments or orders cannot liave 
the effect of res judloatae for the reason that they do not dis- 
pose of or terminate the cause. “ 

§ 48. Judgments and decrees having the authority of re8 
judicatm are ffrstj those rendered in courts of final or last 
resort ; or, those against which an appeal is not allowed, 
either because of some statutory provision fixing the anumrit 
in controversy from which an appeal is allowable, as in tlie 
United States courts, wdiere no case involving less than live 
thousand dollars is reviewable in the Supreme Court of the 
United States, or cases in which the parties have failed to 
procure and perfect their appeal within the statutory time 
allo'wed. Second, where the parties have acquiesced in the jiidg 
men t or voluntarily satisfied it. Judgments and decrees of all 
courts whose proceedings are reviewable by an appellate tribunal 
have the force and effect of res jiuUaatcB rendered; that 


^ Lampon v. Kedgwin, 1 Mod. 207; 
Ilitchin V. Campbell, 2 W. Bl. 779; 
R. V. Slieen, 2 0. & P. 034; R. v. 
Clark, 1 B. & B 473; R. v. Vander* 
comb, 2 Lea, 708; Green v. Clark, 12 
X. Y. 343; Vfeatlieied v. Mays, 4 Tex. 
387; \YUclier v. Oldham, 4 Sneed, 
230; Houston v. Musgrove, 35 Tex. 
590; Taylor v. Larkin, 13 IMo. 103; 
Dwyer y. Goran, 39 Iowa, 120; Crea' 
gcr V. Walker, 7 Bush, 1; Vaughn v. 
O’Brien, 57 Barb. 491 ; Allison v. Hess, 
28 Iowa, 38; Spicer v. U. S., 5 Ct. of 
Claims, 34; Howaid v. Kimbatl, 05 
Me, 808; Cookv. Burnley, 45 Tex. U7; 
Whittaker v. Bramson, 2 Paine, 209; 
Clark V. Y'oung, 1 Crauch, 181; Birch 
V. Punk, 2 Met. 544; Stevens v. Dun- 
ham, 1 Black, 50; Griffin v. Seymour, 
15 Iowa, 30; Kciulall v. Talbot, 1 A. 
K. Marsh. 821; People v. Banctt, 1 
John. 66; McDonald v. Rainor, 8 John. 
442; Ileikes v. Commonwealth, 20 Pa. 


518; Hoover v. Mitchell, 25 Giatt. 
887; Whiteiy v. Slate, 38 Ga. 50; Wal- 
ler V. State, 40 Ala. 325; Wells v, 
Moore, 49 Mo. 329; Veiheim v. Strick- 
bein, 57 Mo. 326; Slielbrina v. Parker, 
58 Mo. 327; Durant v. Essex Co., 7 
Wall. 107; Hull v. Blake, 13 IHa&s. 
155; Morton v. Sweetzer, 12 Allen, 134; 
Sweigert v. Berk, 8 S. Aj R. 305; 
Kauiclt V. Bauer, 9 W. & S. 93: 
Haws V. Tiernau, 55 Pa. 192; Gurney 
V. Seeley, GO 111 500; McPailand v. 
Cubliman, 21 Wis. 400; Houston v, 
l\Iii&grove, 35 Tex. 594; Wixom v. 
Stevens, 17 Mich. 518. 

- Kankin v. Barnes, 5 Bush, 20 ; 
Hughes V. Blake, 1 Mason, 515 ; Estill 
V. Taull, 2 Yerg. 467 ; New England, 
&c. Co. V. Lewis, 8 Pick. 113 ; Ford 
V. Doyle, 44 Cal. 635 ; hut see Davis 
V. Deming, 12 W. Ya. 246, w here it 
is, afUu the term, when it settles part 
of a cause. 
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k, they givx tlie party in whose favor they are rendered a right 
to enforce them by execution, and until reversed by some trh 
biukil having such power, or superseded, as provided by law, 
the} are final and conclusive; but when the time for appeal has 
expired, or the party fails to stay execution, it is a final jndg' 
lueiitd Bo when a party acquiesces in a judgment, as by making 
payment, he waives his right of appeal and can not question the 
judgment. The voluntuiy execution of a judgment is conclin 
sive evidence of its being acquiesced in. A judgment not strictl}' 
and technically coining within the rule of res JiicIicatcB am not 
be attacked or questioned by a party who has voluntarily acqui- 
esced in it. It has the effect of res jiuLcatm. This principle^ 
may be illustrated by a late case. Plaintiff was convicted and 
lined for a violation of a city ordinance. He paid his fine, Ileld^ 
that he was not in a position to ask for a review of the proceed- 
ing, ha^ ing voluntarily paid his fine. The court say : There are 
certain rules which all courts recognize. For example : unless 
it is made to appear that the plaintiff may suffer injury in eabe 
of non intervention by the court, there is no ground tor the rem- 
edy by certlorcm and it must also appear that he has some sub- 
stantial interest in the subject matter,"^ and that there is some- 
thing material to be accomplished — something on which the judg- 
ment ot the court can act effectively and work advantage to the 
plaintiff. If the state of the case is such that the contention 
cannot be otherwise than speculative, and no rights of the par- 
ties can be changed in point of law, it is not incumbent on the 
court to formulate opinions.^ Our observations would be mere 
dicta, and uiiauthoritative. Passing to the return made to the 
certiorari, which must be regarded as conclusive,® we find that 
plaintiff, being charged with having disobeyed the ordinance, 
was convicted on his plea of guilty, and simply fined five dollars, 
without costs, and that he immediately satisfied the judgment by 
paying the fine. He voluntarily submitted to the conviction and 

^ Lawton v. Gieen, 64 N. Y. 326 ; ^ Davison v. Otis, 24 Mich. 23. 

V. Poilloa, 4 T. & C. 063; Noble ^ Golden v. Botts, 12 Wend. 284. 

V. Powell, 20 La. Ann. 121. ^ People v. Phillips, 67 N. Y. 582; 

® Canal Company v. Lizardi, 20 People v. Walter, CS N. Y. 403. 

La. Ann. 285 ; Jamison v. New Or- ® People v. Fue Commissioners, 73 
loans, 12 La, Ann. 346. N. Y. 437 
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discharged the entire penalty without the award of process.^ 
Nothing remained in wdiicli the plaintiif could have legal inter- 
est, or anything which could be affected practically by any judg- 
ment or certioTarL An order of reversal would be a fruitless 
thing.® The voluntary payment of the money being conclusive 
proof of the party’s acquiescence in the judgment, there was 
nothing to appeal from, and the judgment being unappealable it 
IS final, and therefore res judicata. Ad Soluiionem dilationem 
peteiitem acquievisse sententiae7aanifesie Frohatur.^'^ 

§ 49. Among the various classes of judgments which have the 
force and effect of estoppel or res judicata there are maiiy whicli 
are not rendered after a trial by a court or upon the verdict of a 
jury ; yet they are accorded the same effect as though rendered 
after contest or upon verdicts or findings by courts. Among this 
class may be placed judgments by agreement or consent, by con- 
lession, by default, and also judgments confirming awards, re- 
ports of referees, or decrees upon reports ot masters. A judg- 
ment on an award is to all intents exactly of tlu^ same force as a 
judgment on a verdict.^ So a report of a referee, master, &c., 
which has been confirmed by the court to which it is made/ 
Orders of courts, when entered of record, are conclusive, and 
afiidavits to the contrary are inadmissible/ 

§ 50. A judgment by confession or default is conclusive evi 
deuce between the pai'ties, of all the facts alleged in the com- 
plaint necessary to make out the cause of action, and of all the 
legal principles necessarily applied in order to entitle the plaintiff 
to recover on the facts alleged, “ and is binding as res adjudlcata. 
It is held that a judgment confessed by a husband in favor of liis 


^ Wood v. Colvin, S Hill, 566 ; Craft 
V. Merrill, 14 N. Y. 456. 

® Leavitt v. People, 20 Alb. L. J. 
410 ; Carver v. U. S , 111 U. S. 609. 

2 AYbitlock V. Crew, 28 Ga. 289 ; 
Sbelbina, &c. Ass. v. Parker, 58 Mo, 
327 ; Taylor v. Sindall, 84 Md. 38 ; 
Lowen&tein v. McIntosh, 37 Baib 251. 

^ Joidan V. Volkenning, 72 K Y. 
300 ; Leavitt v. Dabney, 40 How. Pr. 
275; Hotchkiss v. Platt, 7 Hun, 57; 
Armory v Armory, 26 Wis. 102 ; 


Biuner v. Ramsburg, 43 Md. 560 ; 
Knowles v, Joost, 13 Cal. 620 ; Dun- 
bar V. Bittle, 27 Wis. 143 ; Hunter v. 
Stonebimne, 12 C. L. H. 42. 

^ Kemper v. Waveily, 81 111. 278. 

® White v. Meriitt, 7 K. Y. 352; 
Newton v. Hook, 48 N. Y. 676 , Guest 
V. Brooklyn, 79 N. Y". G24; Ackley v. 
Westervelt, 86 N. Y. 448 ; Davies v. 
Mayor, 93 N, Y. 250 ; Coolbaugh v. 
Roemer, 30 Minn. 424 ; Hartson v 
Sbanklin, 57 Cal. 558 ; Goodrich v 
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^vifo is Toid.^ Yet there can be no question but that a valid 
jiidgineiit may be thus rendered in favor of a wife for a debt 
created in good faith. Tliebnrdcn of establishing the hona Jidcs 
of the transaction is upon the wife in the same manner and to 
the same extent as if the action were a contested one by the de- 
fendant. There is no difference in legil effect between a judg- 
ment eonfessed or for want of appearance or plea and a judgment 
on the verdict of a jury. 

§ 51. When a matter in controversy between parties has been 
submitted to a competent judicial tribunal, its decision thereon is 
final between the parties until it has been reversed, set aside, or 
vacated ; and the rule of res adjudicata applies not only to the 
jiidgnients of courts, but to all judicial determinations, wliether 
made by courts in ordinaiy actions or in summary or special pro- 
ceedings, or by judicial officers in matters proper!}" submitted for 
their determination. It applies not only to judgments rendered 
after a litigation of the matter in controversy, but to judgments 
rendered upon default or confession.^ It is said that res adjudi- 


Ilunton, 31 La. Ann. 583 ; Bull v. 
Bowe, 13 S. C. 055; Umliied v. Hebe- 
rer, 60Iud 07; Deaiiv. Tbaclier 3317. 
J. L. 470 ; Dunn v. Pipes, 30 La. Ann. 
276 ; Derby v. Jacques, 1 Cliff. 435 ; 
Buicliett V. Ca&ady, 18 Iowa, 041 ; 
Giace V. Mai tin, 47 Ala. 135 ; Rock 
V. Leighton, 1 Salk. 010 ; Barney v. 
Goff, 1 Cliip. 004 ; Craig v. Alston, 1 
R Conct. 120 ; Gicen v. Hamilton, 
10 Md. 317 ; Biadiord v. Bradford, 5 
Conn. 137 ; Busli v. Ewer, Str. 
1043 ; Mathews v. Lewis, 1 Anst. 7 ; 
Middleton v. Hill, Cio. Eliz. 588; 
Troxcl V. Claik, 9 Iowa, 201 ; Ellis 
V. Mills, 25 Tex. 384 ; Scott v. Nes- 
bitt, 3 Bro. 611 ; Fletcher v. Holmes, 
25 Ind. 488 ; Steiiett v. Easter, 1 Ala. 
4D4 ; Weikel v. Long, 55 Pa. 238; 
Kirhy v. Fitzgerald, 31 N. Y. 417 ; 
Scoch v. Foreman, 2 Blows. 157 ; 
Bank v. Hopkins, 3 Dana, 095 ; Hope- 
town V. Ramsay, 1 Boll App. C. 09 ; 
Whittaker V. Bramson, 2 Paine, 209 ; 
Sherman v. Christy, 17 Iowa, 333 ; 


Brown v. Mayor, 66 N. YL 385 ; Gates 
v. Preston, 41 N. Y. 110; Noith v. 
Madge, 13 Iowa, 490 ; Franklin v. 
Stagg, 23 Mo. 190 ; Twogood v. 
Elliott, 32 Iowa, 540 ; Snow v. How 
ard, 35 Bail). 55; xVnderson v. Kim- 
brough, 5 Cold. 200 ; Sec list v. Zim- 
meiman, 55 Pa. 440 ; Neushauni v. 
Keim, 34 K Y". 325 ; Sheldon v. 
Stryker, 34 Barb. 110 ; Statu v. ]Mau- 
giim, 6 Tred. 809 ; Cannon v. Hemp- 
hill, 7 Tex. 184 ; Fletcher v. Holmes, 
35 Ind. 458 ; Hillshoiough v. Nichols, 
46 N. H. 379 ; Richmond, &c. Co. v. 
Shippen, 3 P. & 11. 327 ; Allan^^on 
V. Stark, 9 A, & E. 255 ; Chamberlain 
V. Preble, 11 xVilen, 370. 

^ Countz V. Maikling, 30 Ark. 
17. 

2 Gates V. Preston, 41 N. Y. 110; 
Newton v. Houck, 48 N. Y. 076 ; 
Brown v. IHayor, 00 N. Y. 390 ; Bel- 
linger V. Craique, 31 Barb. 534 ; 
White V. Meiritt, 7 N. Y. 352 ; Smith 
V. Hemstrect, 54 N, Y. 644. 
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mta is the decision of the court upon a contested matter between 
the parties ; that when a judgment or decree is rendered bj 
consent or is the result of a compromise it cannot be admitted a 
res adjudicata} This doctrine cannot be sound on principle ; it 
abrogates at one stroke the maxim, quod nemo his mxari dehd 
si constat curioB quod sitpro u,nd et eadem cctu^aP If A brings, 
an action on a note and mortgage against B, alleging several causes 
of forfeiture, — such as non-payment of interest, taxes, insurance, 
and principal, — and B, after being properly served with sunmions, 
goes into court and confesses judgment for the whole amount 
claimed, or consents to a judgment on the note and a decree of 
foreclosure on the mortgage, or fails to plead, and judgment is 
rendered for want of plea, execution is issued, and the property 
is sold : is A entitled to commence another action on the same 
note and mortgage for any deficiency, alleging the same breaches, 
and recover the same auioinit, simply for the reason that the 
former judgment and decree was not rendered after a contest, 
and the amount found to be duo was not found by a jury ? — can a 
cause of action, after being merged in a judgment, be again sued 
upon and merged into as many judgments as a plaintiff chooses 
to ask for, simply on the ground that the defendant, by consent- 
ing to judgment, does not give a court or jury an opportunity 
to decide and adjudge wdiat he confesses and consents may be 
decided and adjudged against him ? When an action is commenced 
by filing a complaint and the issue of a summons and a service 
upon the defendant, every step thereafter taken in the cause is 
judicial. The suit cannot bo dismissed or disposed of without a 
judgment of some kind. It may be dismissed v^Jiiliout^njiidlce^ 
but this is a judgment rendered by the court. So is a judgment 
confessed or rendered by consent. It is the act of the court, jubr 
as much as if it was rendered after a hotly contested trial or upon 
the verdict of a jury; that litigation is ended for all time, 
whether ended by consent or by contest. It is not the judgment 
that creates the ebtoppel ; it is not the recovery that creates the 
} es adjudicata^ but the matter alleged by the party on which the 
recovery 'proceeds, that creates the estoppel. IsTo matter whether 
the recovery is by consent, default, confession, or after a contest 


i Wadhams v. Gay, 73 111. 415. 
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before a court and jury, or, if upon demurrer, a judgment is ren- 
dered by the court upon a cause of action, the matter alleged^ 
that judgment is a judicial act on the merits between competent 
parties, and merges that cause of action. It ends litigation as to 
the matter alleged, and is a bar, a thing adjudicated^ an estoppel 
to all future litigation on the same matter or cause of action 
alleged by the plaintiff and admitted by the defendant. If a 
judgment by consent can be distinguished from one after a trial; 
if a court can say it is not final and conclusive because it was 
consented to, there is certainly no reason -why a court cannot say 
that a judgment of aifirniance by the Supreme Court of the 
United States, rendered by consent of parties, is not res judi- 
cata^ but that the parties can relitigate the same question as often 
as the plaintiff sees fit and the defendant consents. If this is the 
rule, bow often shall a man be vexed for the same cause, and 
when will there be an end to litigation ? 

§ 52. When judgment is taken by default, the adjudication 
will be conclusive of the existence and validity of the right or 
demand for which the suit is brought.^ 

A judgment by default regularly entered is as binding as 
any other, so far as respects the power and jurisdiction of the 
court in declaring that the plaintiff is entitled to recover, though 
in some cases the amount to be recovered must.be afterwards 
ascertained by a jury.^ Such a judgment in an action to recover 
a payment of interest due on a promissory note, where process 
w^as personally served and the defendant appeared, but did not 


^ Pagg v. Clements, 16 Cal. 889; 
Mailhouse v. Inloes, 18 Md. 828; 
Green v. Hamilton, 10 Md. 317 ; 
Minor v, Walter, 17 Mass. 287; Biu- 
magJLi v. Ambrose, 48 Cal. 360; 
taker v. Biara&ou, 2 Paine C C. 209; 
Longv. Wortliam, 4 Tex. 881; Slur- 
tevant v. Milwaukee, &c. K H., 11 
WLs. 08; Doyle v. liallam, 21 Minn. 
515; Hewlou v. H lok, 08 N. Y. 670; 
Galling v. House, 66 N. C. 374; Loney 
V. Bailey, 48 ]\[d. 10; Rock v. Leigh- 
ton, 1 Salk. 810; Yonkers, <S:c., Co., 
V. Bishop, 1 Daly, 440; Kelsey v. 


Ward, 16 Abb. P. 98 ; Powers v. Witty, 
49 Barb. 166; White v. Coalsworth, 6 
H. Y. 187; Supervisors v. Briggs, 2 
Denio, 26; Demarest v. Darg, 32 N. 
Y. 281, Dunn v. Pipes, 20 La. Ann. 
276; Brown v. Mayor, 66 H. Y. 385; 
Derby V. Jacques, 1 Cliff. 425; Gates v. 
Preston, 41 K. Y. 113; Hew ton v. 
Houck, 48 H. Y. 176; Slenet v. Kas- 
tor, 37 Ala. 306; Ellis v. Miller, 28 
Tex. 584; Fletcher v. Holmes, 25 Ind. 
458; Grace v. Martin, 47 xAla. 135; 
Wolf V. Van j^letre, 24 la. 341 ; Gutk 
lie V. Howaid, 32 Iowa, 54. 

* Mailhouse v. Inloes, 18 Md 328 
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answer, is conclusive against a defense of usury interposed in an 
action between the same parties, brought to recover the princi- 
pal of such note/ Those facts only whicli are set forth in the 
petition are taken to be proved or confessed, and a judgment by 
default is as conclusive against a married ivoman as if slie were 
iin married. 

But this conclusive effect must be limited to tiie matters 
averred or set forth in the complaint or petition and nothing 
more. Tims, where A brought an action for partition : A claimed 
title to an undivided third of certain real estate, as widow of a 
former husband, E, who died in 1864. A and three children 
survived E. A mortgage had been foreclosed against the real 
estate in suit in 1SG6, A having been made a party to the fore- 
closure suit and been defaulted. She showed in her complaint 
that she had never joined in the mortgage. The property was 
purchased by the appellant, U, at sheriff's sale under the decree 
of foreclosure. A had judgment, in her favor in the court below. 
On appeal from that judgment, the court, in affirming the judg- 
ment of the court below, said : ‘‘ Was A estopped by the judg- 

ment of foreclosure, to whicli she was a defendant, from setting 
up her claim as the wddow of E to the land in controver^y i It 
was not alleged in the foreclosure proceedings that she had 
joined in the execution of the mortgage, nor that the mortgage 
wnis given to secure the purchase money of the mortgaged lands ; 
nor was any other fact stated tending to negative her claim to 
such land as widow of the deceased mortgagor. It wnis not even 
averred or shown in that complaint that she was the widow of 
such mortgagor, the only allegation being that she and lier chil- 
dren were heirs, etc. A widow is an heir of her deceased hus- 
band only in a special and limited sense, and not in the general 
sense in which that term is usually used and understood. Wlien 
A made default in the action of foreclosure nothing was taken 
against her as confessed, nor could have been, which w’as not 
alleged in the complaint ; and as nothing was alleged hostile 
to lier claim as wndow, it follows that nothing concerning her 
claim as such widow was concluded against her by the judg- 
ment of foreclosure. 


’ Newton v. Hook, 48 N. Y. 676. 
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A judgment by default is conclusive of all that is properly 

alleged in tbe complaint, Thus a 

Such judgment can no properly served and who 

defendant upon locution, can not bo 

lias been defaulted am . ^ 

allowed to show at the hea in 

is not the true , to appear and defend the 

petitioner was served w fomided on a replevin bond, 

action in the ®“P^7eclantion was that the defendants exe- 

Thc allegation in ^ 7 7d tint there had been breach of 

»ted»ddtf.ejeath« »>rf 

the condition. If the pe ^ allegations in the deelara- 

havo appeared in that *“' ■ ^ ejeented tlie bond or not, as 

,i„n, and tried the - ”, «,„dHio„. He elected 

well as tlie question admission of the 

not to do so, an^ade default. 

truth of the ^ 1,3 P3ard iu denial of it so long 

solemn a cliaiacte c remains unreversed. Tins 

as the judgment to cite cases in support of 

is so familial avy g^jt was brought on that 

the position. It to ■ p,,p3j^3P it by showing that he 

judgment, he was not ! execution 

did not in fact execute do ^ ^ ^ proceeding in the 

issued on 3„f3^,33 33„eetion of the 

exercise of the ,1 333, patent for the petitioner to im- 

3„dg.nent debt, mu ^ ^^,jj3j^33 it was incompe- 

peach collateiall} c y ^ which the 

“ "dS B- » ■-» «“ r"'’ ” 

judgment was rei rrsed to obtain the original 

i,,uul upon 7it was otherwise, tlie original was valid 

jndgment, and even 

.g.dnst him it was rendered, nor could 

p!Zci^g”b°eZ “tribunal rtW, bad no joritdict.on, so that 


rx , rn Tn,l 67 host. & Wor. R. R. Oo. v. Sparliawi. 
1 Amfiied v. Heberer, 60 Ina ■ O’ShaiigUncssy v. Bax 

* Sheldon V. Kendall. 7 Ou^li .11, 
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voidj that Le is entitled to Iiis discliarge on halem 

g 53 No irregularity iu the confession of a judgment can be 
taken advantage of in a collateral proceeding. It is as conclnsire 
asthoiighrendered after litigation upon a verdict/ and is a bar to 
a wii 0 If a party confesses judgment against himself in 

a particular character he is estopped from subsequently clen^ ing 
that character / if he omits to plead or give in evidence payments, 
or hills to set up any defense, such as usury, Avhicli existed prior to 
such confession, he is concluded by s„ch judgment : it is reshuU- 
cata Usurious interest, included in the amount of a judgment 
confessed cannot be recovered back after the judgment has been 
paid by the defendant in full. Thus, where W. borrowed a sum 
ot money from H., and gave H. a judgment note for the amount 
ot the loan and usurious interest on it, and judgment was en- 
tered on the note, which was afterwards paid by V. in full : in 
an action by W. to recover back the usurious interest ho was not 
allowed to, for the reason that the matter was res judicata. But 
rile debtor is not concluded from suing on a comiter claim. lie 
IS not bound to present it as a set-off in tlie first suit. If the 
lilamtift gives a credit in his statement, and upon such statement 
the coidessioii is made, and subsequently the defendant sues the 
plaintiff for a cause identical in name with the credit allowed in 
the first suit, the burden is on him to show that it was not in- 
cluded in rile first action.” Where one of several defendants 
contcbses judgment which is accepted by the plaintiff, it is a bar 


* Gorman m re, 124 Mass 190. 

2 Twogood V. Elliott, 22 Iowa, 543; 
Hopkins V ilowaid, 12 Tex. 7; Good- 
%\iii V. Mix, 38 III llo; Clive v. 
Clump, It Ind. 125; Jackson v. Tifft, 
15 Ga. 557; Plummer v. DougUs, 14 
Iowa, 01); Sheldon V. Stryker, 34Baib. 
110; Sliuleldt v. Shuleldt, 9 Paige, 
13., Jefliies v. Morgan, 1 Ark. 160; 
GilXord v. Thorn, 9 K. J. Eq. 702; 
Dean v. Tliacher, 32 N. J. L. 470; 
Biiichelt v. Cassady, 18 Iowa, 342; 
Bryan v, J^liiler, 28 Mo. 32; Dunham 
V. Waterman, 3 Duer, 166; Blystone 


V. Blystone, 51 Pa. 373; Hall v. Jones, 

32 111 38. 

^ Tiiplett V. Waring, 5 Dana, 44:), 
Gable v. Williams, 59 Md. 56; U. S. 
V. Babbitt, 104 U. S. 767; Cunningham 
V. Schley, 08 Ga. 105. 

* Thornton v. Lane, 11 Ga. 459. 

^ Swenson v. Ciesop, 28 Ohio S. 
C68; Mooie v. Barclay, 23 Ala. 710; 
Town V, Smith, 14 Mieb. 348; Miller 
V. Clarke, 37 Iowa, 325; Troxel v. 
Clarke, 9 Iowa, 201; Hopkins v. West, 

33 Pa. 109; Twogood v, Elliott, 22 
low^a, 543. 

® Kanir V. Messner, 4 Biews. 9a 
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against the others in tliat action or another, whether the evidence 
be of a joint or a Joint and seveuil debt.^ In an action to: ('on- 
traotu^ if two arc sued, and one confesses jinlgnient for both, 
the authority to do so need not appear of record.^ But a confes- 
sion of judgment entered without the knowledge or consent of 
tlie judgment creditor, is invalid for all purposes, either as a lien, 
an estoppel, or a merger of the demand, unless ratified by such 
creditor. But if he subsequently accepts and ratifies it, it then 
becomes valid and attended with all the results incident to other 
judgments.® If a creditor of the estate of a deceased person 
accept a confession of judgment from the admini&trator at a time 
when the administrator had funds in his hands he ef^tops himself 
from averring tliat he had funds at the time of the confession.'^ 
A retraxit is the open, public and voluntary renunciation by the 
plaintiff in open court of his suit or cause of action, and if this 
is done by the plaintiff and a judgment entered thereon by the 
defendant, the plaintiff^s right of action is forever gone.® 

§ 54. A judgment by default is conclusive, not only as to the 
actual matter decided, but as to the facts necessary to form the 
grounds of the decision, provided from the judgment itself tlie 
actual grounds can be discovered. By not travoi-bing an allega- 
tion in the declaration or complaint a plea admits no more than 
the plaintifl is bound to prove.® Upon the same principle, a 
judgment by default in a former action estops the party who suf- 
fered tlie judgment to pass against him from setting up any mat- 
ter in a subsequent action whicli is inconsistent with any travers- 
able allegation in the former action neces ary to support the 
judgment; but it does not estop him as to any matter whicli is 
not inconsistent with such allegations, although it might liave 
been ])leaded as a good defense to the former action.’^ ‘Ut is 


^ Belzliocver v. Conimouwealtii, 1 
Watts. 120. 

^ Jackson v. Tilft, 15 Ga. 557. 

® Wiicoxson v. Barton, 27 Cal. 228; 
Haggerty v. Juday, 0 C. L. J. 58; 
Barefield v. Bryan, 8 Ga. 4G3. 

^ Dupuy V. Soutligates, 11 Leigh, 
92. 

» 5 Cunningham v, Schley, 68 Ga. 
105. 


fi King V. Walker, 2 11. & C. 384; 
Carter v. Jame-^, 13 iJtl. & W. 137; 
Boileau v. Rutlin, 2 Exchq. G97 ; King 
V. Koiman, 4 C. B. 884; Hyde v. 
AYatts, 12 jVI. & W. 254; Fanning v. 
IleoderbOD, 7 Q. B. 811. 

’ Ilowlett V. Tarte, 10 C. B. N. S. 
813; 31 L. J. C. P. 14G; Allison’s case, 
L. R. 9 Ch. 25; S. C., 43 L. J. C, 
11 . 
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clear upon tlie aiitiiorities and upon princijde that if tlie defend- 
ant attempted to put upon rec(a’d a ph-a which was ineoiibibteiit 
with aiij traversable allegation in tlie funner doelaration there 
would be an estoppel but the doctrine docs not extend to a 
defense which lie could have ])leaded in confession and avoid- 
ance. Thus the recovery of a judgment liy default by the ven- 
dor against the vendee on part of boveral nottas fur the [Uindiascj 
of property, la not an adjudication upon the isbiic of uarranty 
and breach, as the vendee may plead it in that action or bring a 
cross actiond 

§ 55, Where a court has jurisdiction of the partie-, and 
a judgment is entered by consent of parties, the parties, and 
tliose claiming under them, are estoppial from diuiying that 
they consented in the absence of an allegation of fraiidd So 
a judgiiient agreed to by the attorne}’ cannot, in the abseiu'e 
of fraud, bo impeaclied by a mere allegation of want of author- 
ity in tlie attorney, his client being estopped, hy the jiidgnumt 
of the court, from denying bib authority.^ A consent judg- 
ment is a waiver of all prior errorsd Sucli judgment doeh not a licet 
the rights of persons who are not made parties to the suit but 
should have been.® An acceptance of an offer of judgment 
merges all claims whicli might have been litigated.® 


^ Tiioresoii v. Ilarvcbter Works, 29 
MiiiD. 341; Davis v. Hedges, L. R 6 
Q. B. 087; Bodurtba v. Piudsm, 13 
Gray, 413; McKniglitv. Devlin, 32 N, 
Y. 3U9; Baiberv. Cleavclaiid, lOMicb. 
230. 

* Canuou v. Hcmpbill, 7 Tex. 184; 
IIillsb()rougb v. Yicbols,40 N, 11. 370; 
Duroi V. Pipes, 20 La. Xim, 270; 
Kiehmoud, &e. Co., v. bbippen, 2 P. 
H. 327; Flelelier v. ilolmcb, 25 Ind. 
45^^; Allanson v. Stark, 9 A. A E. 
255; Ilopetown v. Ramvay, 1 Bell 
App. 0. 69; Chamberlain v. Preble, 
11 Allan, 370, Bank v. Hopkiias, 2 
Dana, 395; Brown v. Mayor, 66 N. 
Y. 384; Derby v. Jacques, 1 Cliff. 
425; Jones v, Webb, 8 S. C. 202; 
Manion v. Fabey, 11 W. Ya. 482; 


Greenwood v, Kew Oilcans, 12 La. 
xVnn. 426; Jaiboe v. Smith, 10 B. 
iMon. 257 ; Brown v. Sprague, 5 
Denio, 545; Blanchard v. Pcmpelly, 
Hill A D. 198. 

Cannon v. llempliill, 7 Tex. Ib4; 
Cayce v. Powell, 20 Tex. 767; Ba\ler 
V. Dear, 21 Tex. 17; Dunman v. 
llartwell, 7 Tex. 495; Sideski v. Boyd, 
32 Ark, 74; ^McBiide v. Bryan, 67 Ga. 
584. 

Collins V. Bose, 59 Ind. 33; IJ. S. 
V. Babbitt, 104 U. S. 767; Gable v. 
Williams, 59 Md. 56; Cunningham v. 
Schley, 68 Ga. 105, 

5 Dibrell V. Caiiible, 51 Miss. 785. 

^ Davies v. Mayor, 93 K, Y. 250; 
pjbiubon V. Marks, 19 II un, 325. 
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§ 5G. All courts, whether they exercise 0 / 
jurisdiction, possess the power to vacate theh* jtichciLeuts "Ju?*- 
ing the term in which tliey were reuJered. Coke s^'atep tlie 
rule at coinmou law to be that the rooorJ of any ju J'clul act 
done remainetli during the term in the Lreaso of the judges 
of the court and in their reiiiemhicjico, hence, as he says, the 
roll is alterable during that term as the judges shall direct, 
but when that term is past, then the record, as he states the 
rule, is in the roll and admitteth of no alteration, averment, 
or proof to the contrary. Power of a court over its judgiiients 
during the entire term in which they are rendered is unlimited. 
Every term continues until the call of the next succeeding term, 
unless previously adjourned sine die ; and until that time the 
judgment may be modided or stricken out.'* After the adjoiirm 
ment of the term (unless otherwise provided by statute) th^jicdg- 
ment is finals and the court rendering it loses all power and con- 
trol over the subject matter. 

§ 57. There is a vast difference in the effect of a judg- 
ment or decree that is void and one that is merey voidable — 
a judgment is void when it is not according to the regular 
mode of procedure, seniodia injasta; it is voidable the 
court has made an erroueous decision, senUntia iniqua^ Void 
judgments are never binding, but judgments voidable merely 
are binding until reversed by some direct proceeding. Nor 
can they be collaterally impeached if rendered by courts of 
general jurisdiction unless void on their face.^ A judgment 
which is void and contrary to law, rendered wdthoiit observ- 
ing the forms of procedure — as a judgment in^ersonam^ against 
a non-resident not served with process, cannot have the effect of 
res judicata. Thus a judgment by default against one not a resi- 


^ Blackmore’s Case, 8 Co. 400; liex 
V. Fletciier, R. & R. C. C. 00; King 
V. Justices, 1 M. & 8. 443; Gcoige v. 
Wisdom, 3 Burr, 750 ; Rex v. 
Knowles, 1 Balk. 47, Turner v. Bar- 
naby, 2 Balk. 500; Gieenwood v. 
Pigott, 3 Salk. 31; Miller v. Finkle, 1 
Park. C. G. 376; Rex v. Walcott, 4 
Mod. 390; Bassett v. U. B., 9 Wall, 
41; Noonan v. Bradley, 12 Wall 129; 


Doss V. Tyack, 14 How. 313; xAshley 
V. Hyde, 5 Aik. 100; Underwood v. 
Sledge, 27 Aik. 395; Cook v. Wood, 
34 ill. 290; Taylor v. Lusk, 9 Iowa, 
445, State v Ti(‘asuier, 43 Mo. 228. 

Reed v. Wiiglit, 2 Gieene (la.) 
15; Hammond V. Wildry, 25 V't. 342; 
Mayor v. All Loy, 32 Cal. 477; 
Cbildes V. bbannon, 16 Mo. 331; Cbo- 
teau V. Nuckolls, 20 Mo. 443. 
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dent of tlie state and witliont notice, is a nulliljd A jiiilgiiient 
rendered by a Justice of the peace on a simuuoiis retiii liable at an 
earlier day than the law permits, is a nullityd So a jiidgmeiit 
improperly entered by the clerk without the direction or author- 
ity of the conri, was held void, on the gnaiiid that the clork ib a 
ministerial oflicer. The distinctior 4 between a judgment thus 
entered and one rendered by the court, is thus slated: "‘If a 
judgment he pronounced by a court having jurisdiction, no mat- 
ter how irregular it may be, it must stand until set aside or re- 
versed on appeal ; but when entered by a ministerial officer, with- 
out authority of law, it is wliolly voidd’^ So where a statute con- 
fers jurisdiction upon certain courts to grant letters of adminis- 
tration upon the estates of dead persons, a grant of administra- 
tion upon the estate of a living person is absolutely void, it 
is a nulliryd 

§ 57 a. In all judicial or judicial proceedings, a2ect- 

ing the rights of the citizen, it is a fundamental rule that he 
shall have notice, and an opportunity to be heard, before 
the rendition of any judgment, order, or decree against him.® 
Natural justice requires tiiat no man shall be condemned in 


’ Rider v. Alexander, 1 Chip. 275; 
Ilariod V. Barritto, 1 Hall, 155; Smith 
V. Rlioad(*s, 1 Conn. lOS; Bigger v. 
Hutchings, 2 Stew. 415; Woodward 
V. Treniere, 0 Pick. o54; Wheeler v. 
Raymond, 8 Cow. till; Wilson v. 
Niles, 2 Hall, 558; Miller v. Miller, 1 
Bailey, 242; Williams v. Preston, 8 
J. J. Marsh. 600; Oveistrue v. Shan- 
non, 1 Mo. 529; Sallee v. Hays, 8 
^lo. 116 Kangley v. Webster, 11 N. 
II. 290, Bicknell v. hdeld, 8 Paige, 
440; Wood v. ‘Watkinson, 17 Conn. 
500; Davidson v. Shaipc, 6 Ired 14; 
Warren Co. v. AEtiia Ins. Co., 2 
Piiine C. C. 601; McLawrine v. Mon- 
roe, 80 Mo. 400; Peimoyer v. Nell, 95 
U. S. 714; Settlemeir v. Sullivan, 97 
U. S. 444. 

2 Sanders v. Rains, 10 Mo. 770; 
Williams v. Bower, 26 Mo. 601; How- 
ard v. Clark, 43 Mo. 344; see Pierce v. 


Bowers, 8 Baxter, 353, void for rela- 
tionship. 

3 Stearns v. Aqulre, 7 Cal. 443j 
Kelly V. Van Austin, 17 CuL 564; 
Wilson V. Cleveland, 30 Cal. 192; 
Glidden v, Packard, 28 Cal. 649. 

* .Jociiumscu v. Sulfolk Bank, 3 
Allen, 87; Allen v. Dundas, 3 T. R 
125; Melia v. Simons, 45 Wis. 334; 
S. C., 80 Am. li. 716; Roderigas v. 
East River Bank, 70 N. Y. 316; 
D’Arusement v. Junes, 4 Lea, 251; 
S. C.,40Am. R. 12; Stevenson v. Sup. 
Ct., 62 Cal. 00; Binson v. Ivey, 1 
Yerg. 306; Thomas v. People, 107 III. 
517; S. C., 47 Am. 11. 458; Devlin v. 
Commomvcaltli, 101 Pa. St. 273; S. 
a, 47 Am. R. 710. 

® Cahoon v. Coe, 57 N. II, 556; 
Mathews v. Springer, 2 xibb. U. S. 
282; Howell v. Gordon, 40 Ga. 302; 
Chew V. Brumagim, 21 N. J. 
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Judginent without notice, that is, until he had an opportunity of 
being heard/ The right to be heard and to defend life, liberty, 
property and reputation, is a natural inherent right of universal 
obligation ; it is an inherent, indefeasable, constitutional right, 
a common-law right, commencing with the earliest history, and 
never dispensed with in any government. Where tliese riglits are 
recognized and protected, before a judicial tribunal can render 
any judgment whatever, binding on either, it is indisj)ensably 
necessary that the court, either by its process or by voluntary 
appearance, should first have acquired jurisdiction of the person 
of the defendant, as well as of the subject matter. And a judg- 
ment rendered by any court without a concurrence of these, is 
absolutely void. 

§ 58. A judgment may be void when it is pronounced by a 
tribunal having no autliority to determine the matter in issue, 
and such a judgment may be impeached in any proceeding, col- 
lateral or other, where it is drawn in question;® so a judgment 
against one not a party to the proceeding or whose name does not 
appear in any part of the record is void. A judgment is void 
when it is uncertain,^ senttntla debet essa certa^ as where a judg- 
ment is rendered in the following terms: The plaintiff shall 
have and recover of the defendant what he owes him. Such a 
judgment must be void for uncertaint}^ for what is due the 
plaintiff not being specified either in the judgment or any thing 
to wliich it refers. Ilaeo sententia ommm debit qiaintltatwn 
cum micris competentihiis^ solve judicata actlomn praestare non 
potest^ cum apnd jiullces iia dtvium suie certa quantitate facta 


^ King v. Peebam, Cartb. 40G; Rex 
V. Clegg, 1 Sir. 475; Rex. v. Ulian- 
cellor, 1 Str. 557; Bloom v. Bur- 
dick, 1 mu, 139; Bustard v. 
Gates, 4 Dana, 435; Mary, Tbo, 
9 Craneb, 126; Boswell v. Otis, 9 
How. 350; Borden v. Fiich, 15 
Johns 142; Hilboun v. Woodworth, 
5 Johns. 41; Robertson y. Ward, 8 
Johns. 80; Fenton y. Garlick, 8 Johns. 
96; Pawling v. Bird, 13 Johns. 192; 
Gwin V. Carroll, 9 Jiliss. 368; Steers v. 
Steers, 25 Miss. 513; Edwards v. 
Toomer, 22 Miss. 75; Smith v. State, 


22 Miss. 140; Harris y. Ilaldeman, 14 
How. 336; Mason v. Killiburn, 2 
Yerg. 383; Sharer v. Gates, 2 B. Mon. 
455; Gwin v. l\[cCaiToll, 9 Miss. 308; 
Borden y. State, 11 Ark. 529. 

2 Eaton V. Badger, 33 FT. II. 228; 
l^Ioise V. Presby, 25 N. H. 299; Gilli- 
land Y. Seller, 2 Ohio S. 223; People 
Y. Reynolds, 28 Cal 108; People y. 
Flint, 39 Cal 670; People v. Golrltree, 
44 Cal. 323; Pierce v. Bowers, 8 Bax- 
ter, 353. 

3 Moseley y. Cooke. 7 Leigh, 225: 
Ford V. Doyle, 37 Cal. 346. 
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conJemnaiio autorliaie 7'ei jutlcaatue CMxeiiJni\ si ixirte aliQiid 

ilCtOPVjfib G6TtCb Sit COiHJ)PcliGtlii(hP 

Su \Uierc upon tlie lieariiig of a cahc of contciapt, the relator 
is adjudged to be in contempt, and is ordered to stand coniinitted 
until farther order of the court, and the comiiiitmeiit is st» issued 
the judgment is so^ uncertain in its duration as to he voidd So a 
sentence in a criminal ease which is iniaiitliorizcd by statute is 
anentiretj; if it exceeds the piiiiishmeiit piaAddcal hj law it is 
Aihollj illegal and void.^ So a jiidgnieiit rendurcal again.^t an 
office! of the army while in service (luring war, lijsnrrectioii, (jtc., 
in die ^ enemy’s c(jiintry, as such officer is not liable to a civil 
action in the courts of that country for injuries resulting from 
acts of war ordered by him in hi,-, military character ; nor can he 
be called upon to jufetify or explain liis military condiud in a 
ci\il tribunal upon any allegation of tiie injiircii party that the 
acts^coniplainecl of were not justified by the nece^ssitieb of war. 
lie is responsible only to liis own government, and only by its 
laws, administered by its authority, can he he called to account. 

lr\ hen any portion of thoeneniy’b country was In the military 
oampatioii of the United States during tlie late war, the muni, 
cipal law’s were gmiierally continued in force and administered 
through the ordinary tribunals for the protection and benefit of 
the inhabitants and others not in tlie military service, but not for 
the protection or control of the army or its officers or soldiers. 
Accordingly, when a brigadier-general in the army of the United 
States, during the w’ar, in command of troops in Louisiana, wnis 
sued in a District Court of that State — continued in existence 
after the military occupation of the country by the United States, 
and authorized by the commanding general to liear causes 
between parties for ordering a military compiany to seize and 
carry off as supplies for the army certaiii j)ersonal property of the 


* People V. Perpenbrick, 12 0. L. 
K 34. 

® Pex V. Ellis, 5 B. & 0. 305; Rex 
V. Bowne, 7 xV. & E. 5S; Queen v. 
Silvers! cle'J, 3 Q. B. 400; King v. 
Queen, 7 Q. B. 795; Holt v. Reg.. 2D. 
& L. 774; Page, in re, 49 201 ; Hol- 


land V. Queen, 2 J. & S. 357; O’Leary 
V. People, 4 Park. C. R. 187; Shep- 
hard V. Common w^ealth, 2 Met, 419; 
Stevens v. CV.)mmon wealth, 4 Met. 
3G0; Fitzgerald v. State, 4 IVis. 305; 
Pellinger v. People, 15 Abb. Pr. 128; 
Ratzky v. People, 29 K Y. 124: 
Lange in re, 18 Wall. 
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plaintiff, wMcli seizure was alleged by liiin to liaye been unaip 
tborized by the necessities of war, or martial law, or by the 
superiors of the brigadier-general, and judgment by default was 
rendered against the brigadier general lor the value of the prop- 
erty, it was held, in a suit brought in the Circuit Court of the 
United States, upon the judgment thus rendered, that the SUte 
court had no jurisdiction of the alleged cause of action, and that 
its judgment was void.'’ 

“ This doctrine of non-liability to the tribunals of the invaded 
country for acts of warfare is as applicable to members of the 
Confederate army, when in Pennsylvania, as to members of the 
National army wdien in the insurgent States. The officers or 
soldiers of neither army could be called to account civilly or 
criminally, in those tribunals for such acts, whether those acts re- 
sulted in the destruction of property or the destruction of life; 
nor could they be required by those tribunals to explain or jus- 
tify their conduct upon any averment of the injured parly that 
the acts complained of were uoaiitliorized by the necessities of 
war.'’^ 

§ 59. A citation is a matter of pure natural right intro- 
duced ah oricjbii inwide^ for Grod cited our fii'bt parent, say- 
ing, Adam, Adam, where art thou ? “ To bind a defend- 

ant personally when he was never personally summoned, or 
had notice of the proceeding, would be contrary to the first 
principles of justice. A personal judgment thus recovered 
has no binding force without the state in which it is rend- 
ered, implying that in such state it may be valid and bind 
ing. Eiit if the court has no jurisdiction over the person of 
the defendant by reason of bis non-residence, and, conseqneotly, 
no authority to pass upon his personal rights and obligations; il 
the whole proceeding without service upon him or his appearance 
is Gorubin non JucUae and void ; if to hold a defendant bound by 
such a judgment is contrary to the first principles of justice, it is 
difficult to see how the judgment can legitimately have any force 
within the State. The language used can be justified only on the 

^ People v. Coleman, 97 U. S. 509; 92 U. S. 197; Coolidge v. Guthrie, 2 

Ford V. Surget,97 U. S. 605, Le Canx v Am L. ll. (N. S.)22; Dow v. Johnson, 
Eden, 2 Doug. 594; L<imar v. Biowiie, 100 U. 158. 
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ground that there was no mode of direcflj reviewing siifdi judg- 
nieiit or impeaching its validity w'ithin the State where reiideredj 
and that, therefore, it could be only called in fjiie^riun when its 
enforcement was elsewhere attempted. In later ca^es this lan- 
guage is repeated with less frequency than formerly, it i> iM^ginning 
to be considered, as it always ought to have hueii, that a juog- 
nient which can he treated in any State of fhiftUninii a?. <'imrrary 
to the first principles of jui^tico and as an ahtaolute nullity 
because rendered without any juritedictl«>n of the ^"Tibunal over 
the party, is not entitled to any respect in the Stare where ren- 
dered 

•“The courts of the United States are not required to give 
effect to Judgments of this cliaraeter wdien any right is claimed 
under tliein. Whilst they are not foreign tribunals in tlieir 
relations to the State courts, they are tribunals of a diJferent sov- 
ereignty, exercising a distinct and independent jurisdiction, and 
are bound to give to the jmlgments of ilio State courts only the 
same faith and credit which the courts of another Stale are bound 
to give to themd’ 

“Since the adoption of the lllh amendment to the Federal 
Constitution the validity of such judgments may he direcTly 
questioned and their eiiforcenieiit in the state resisted, on the 
ground that proceedings in a court of justice to determine the 
personal rights and obligations of parties over whom that court 
has BO jurisdiction, do not constitute due process of law. What- 
ever difficulty may be experienced in giving to those terms a 
definition wdiich will embrace every permi^xsiblo exertion of 
power affecting private rigiits ami exclude sneli as is forbidden, 
there can be no doubt of their meaning when applied to judicial 
proceedings. They then mem a course of h‘gal proceedings 
according to those rules and principles which have been established 
in our systems of jurispruden<*e for the protection and enforce- 
ment of private rights. To give such proceedings any validity, 
there must be a tribunal competent by its con&titiition—tluit is, 
by the law of its creation — to pass upon the subject-matter of the 
suit, and if that involves merely a determination of the personal 

^ Smitli v. McCutcherj, 38 Mo. 415; Hakes v. Shape, 27 Iowa, 4G5; MIt 
Darraiice v. Preston, 18 Iowa, 397; chell v. Gray, 18 Ind. 123. 
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liability of the defendant, lie must be brought within its jurisdic 
tion by service of process within the state or liis voluntary 
appearance.’’ 

Except in cases affecting the personal status of the plaintiff, 
and cases in wdiich that mode of service may be considered to 
have been assented to in advance, as hereinafter mentioned, the 
substituted service of process ])y publication allowed by the laws 
in the several states where actions are brought against nonresi- 
dents, is effectual only where, in connection with process against 
the person for commencing the action, property in the state is 
brought under the control of the court and subjected to its dis- 
position by process adapted to that purpose, or where the judg- 
ment is sought as a means of reaching such property or affecting 
some interest therein ; in other words, where the action is in the 
nature of a proceeding in rem^ for any other purpose than to 
subject the property of a non-resident to valid claims against 
him in the state, ‘ due process of law would require appearance 
or personal service before the defendant could be personally 
bound by any judgment rendered.”'^ 

“ In a strict sense a proceeding in rem is one taken directly 
against property, and has for its object the disposition of the 
property, wnthout reference to the title of individual claimants; 
hut in a larger and more general sense, the terms are applied to 
actions between parlies, where the direct object is to reach and 
dispose of property owned by them, or of some interest tlieiein. 
Such are cases commenced by attachment against the property of 
debtors or instituted to partition real estate, foreclose a mort- 
gage or enforce a lien. So far as they affect property in the 
state, they are substantially proceedings in rem in the broader 
sense mentioned.” 

In all we have said we have had reference to proceedings in 
courts of first instance, and to their jurisdiction, not to proceed- 
ings in an appellate tribunal to review the action of such courts. 
The latter may be taken upon such notice, personal or construc- 
tive, as the state creating the tribunal may provide. They are 
considered as rather a continuation of the original litigation than 
the commencement of a new’' action.”^ 


* Cooley oa Limitations, 405. 


* ISTations v. Jolin&on, 24 How. ^3. 
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“ We do not mean to assert, by anything we have saiti, that a 
state may not authorize proceedings to determine the status of 
one of its citizens towards a non-resident, which would be bind- 
ing witliin the state, thoiigli made without service of process or 
personal notice to the non-re&ident. The jurisdictioii which 
every state possesses to determine the civil status and eapaeiiii‘s 
of all its inhabitants, involves authority to pre.'^cribo the condi- 
tions on which proceedings affecting them may be couiiiieiiced 
and carried on within its territoiy. The slate, for examiile, has 
absolute right to prescribe the conditions upon which tJ^e mar- 
riage relation between its own citizens shall be eieafed and the 
causes for wliicli it may be dissolved. One of tiic parties guilty 
of acts for wliicli, by the law of the state, a disM)liitioii may be 
granted, may have removed to a state where no d^^^oI^tiou is per- 
mitted. The complaining party would, therefore, fail if a divorce 
were sought in the state of the defendant; and if application 
could not bo made to the tribunals of the complainant's domicile 
in such case, and proceedings be there instituted without pcrf^onal 
service of process or personal notice to tlie offending party, tiie 
injured citizen would be without redress.’'^ 

So a State may require a non-resident entering into a pai tner- 
ship or association within its limits, or making contracts enforce- 
able there, to appoint an agent or representative in the Slate to 
receive service of process and notice in legal proceedings insti- 
tuted with respect to such partnership, association, or contracts, 
or to designate a place where such service may be made and 
notice given, and provide, upon tlieir failure to make such ap- 
pointment or to designate such place, that servi(*e may be made 
upon a public officer designated for that purpose, or in some 
other prescribed way, and that judgments rendered upon siicdi 
service may be binding upon the non-residents both within and 
without the State. As was said by the Court ot Exchequer,* ‘ It 
is not contrary to natural justice that a man who has agreed to 
receive a particular mode of notification of legal proceedings, 
should be bound by a judgment in which that particular mode of 
notification lias been followed, even though he may not have 
actual notice of them.’® So a State, on creating corporations or 

^ Bibliop M. and D. g 156. 290. 

® Yalle V. Dumerque, 4 Exchequer, ^ Lafayette Insunmce Company r 



68 


The Law oe Estoppel. 


other institutions for pecuniary or charitable purposes, may pro- 
vide a mode in which their conduct may be investigated, their 
obligations enforced, or their charters revoked, wliich shall re- 
quire other than personal service upon their officers or members. 
Parties becoming members of such corporations or institutions 
would hold their interest subject to the conditions prescribed by 

§ 60 . The distinction between a nullity and an irregularity 
may be thus stated. No order which a court empowered, under 
any circumstances in the course of a proceeding over wdiicli it 
has jurisdiction, to make, can be treated as a nullity merely be- 
cause it was made iinprovidently, or in a maimer not warranted 
by law or the previous state of the case. The only question in 
such a case is : Had the court or tribunal the power, under any 
circumstances^ to make the order or perform the act ? If this is 
answered in the affirmative, then its decision upon those circum- 
stances becomes final and conclusive until reversed by a direct 
proceeding for that purpose. It is for the court to determine 
when and how the authority with which it is invested shall be 
exercised. If in so doing it commits an error, no matter how 
egregious, whether in the construction of a law or otherwise, its 
decision is valid until reversed on appeal. It is a mere error or 
irregularity, which can only be taken advantage of hj a direct 
proceeding in an appellate tribunal, and cannot be inquired into 
in a collateral proceeding. Its judgment stands good till reversed 
or annulled by a proper course of proceedings for that purpose,'" 


French, 18 How. 407; Gillespie v. 
Commercial Insurance Company, 12 
Gray, 201. 

^ Cupin V. Adamson, L. R. 9 Ex. 
845 ; Pennoyer v. Neff, 95 U. S. 714. 
Per Field, J. 

^ Herrick v. Smith, 1 Gray, 49 ; 
Alderson v. Bell, 9 Cal. 815 ; Adams 
V. Vose, 1 Giay, 51; Briggs v. Bowen, 
60 N. y. 454 ; Butch(‘r v. Bank, 2 
Kas. 70 ; Bush v. Lindsay, 24 Ga. 
245 ; Bu&hce v Seades, t/n. C. 02 ; 
Buell V. Trustees, 11 Barb. 002 ; Boyd 
V. Gentry, 12 Ilcisll. 025; Barney v. 
Patterson, 6 H. & J. 182; Bayl v. 


Lapham, 27 Ohio S. 452 ; Butter- 
field’s Appeal, 77 Pa. 197 ; Bragg v. 
Lowe, 1 Woods, 209 ; Calkins v. 
Parke, 21 Barb. 275 ; Cox v. Thomas, 
9 Gratt. 828 ; Chestino v. McCoy, 7 
Jones L. 376; Coi coran v. Chesapeake, 
&c. Co., 91 IT. S. 741 ; City, &c. 
V. Ta}lor, 11 B. Mod. 861 ; Dickeison 
V. Powel, 21 Ga. 148 ; Dayton v. 
Mintzer, 22 Minn. 893 ; Evans v. 
Ashley, 22 Ind. 115; Farmers’ Ins. 
Co. V. Highsmith, 44 Iowa, 830 ; 
Guiiu v. Plant, 94 U. S. 064 ; Goar v. 
Miranda, 57 Ind. 389; Grignou v. 
Astor, 2 How. 319; Holmes v. Camp- 
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and is res judicata. Thus in a case wliere the siimiiioiis is 
properly served and the court obtains jurisdiction of the persona 
of tiie defendant, the subject matter of the action being also 
within its jurisdiction — having jurisdiction of the parties and of 
the subject matter, the court must have jurisdiction to render a 
judgment in that action. In a late case in the Supreme Court 
of the United States, where the validity of a judgment was 
questioned, that court said ; 

The summons in this case gave full and particular notice to 
the defendant of the cause of action. It was served, as clearly 
appears from the return, in the county where the suit was 
brought. It was served on the person appointed to receive ser- 
vice of process for the company. It is nut pretended tiiat it 
was not served in the county where the conipimy Iiad its prin- 
cipal oflice, or where its principal business was carried on, or that 
he was not tlie right person on whom service should have been 
made. The service was regular and effectual’' 

The court, therefore, had jurisdiction of the parties. It liad 
jurisdiction of the siibjoct-inatter, and the judgment which it 
renderc‘(l was witliiii the jurisdiction conferred on it by law. The 
judgment which it rendered recited that he was the general agent 
of tiic company, and as such consented that judgment might be 
entered against the defendant. The law, therefore, wlien the 
judgment is questioned, presumes that the court was satisfied by 
proof that the agent had authority to give the consent of the 
company to the rendition of the judgment. The fact that he 
was such general agent, and authorized to consent to the entry 
of judgment, is not denied in the bill, nor is there any proof in 
the record to show that he was not the agent of the company, 


bdl, 12 Minn. 221; Ilubburd v. FLlier, 
25 Vt. 5o3 ; Ma^'o v. Policy, 40 Cal. 
281 ; I\Iooro v. Ware, 51 200 ; 

Lancaster v. Wilson, 27 Gialt. 024; 
Owens V. Gotzian, 4 Dill. 400 ; Otis v. 
Ilio Grande, 1 Woods, 279 ; People v. 
McGowan, 77 111. 044; Prhiie v. 
Gritlin, 16 Iowa, 552 ; liCjaiolds v. 
Stansbury, 20 Ohio, 244 ; llullias v. 
Henry, 78 K C. 242; Smith v. 
Karasey, 27 Ohio S. 329 ; fcSidens 


parker v. Sidensparker, 52 5Ce, 4b i ; 
Spauhling v. Baldwin, 31 lud. 3UI ; 
Tadlock V. Eckles, 20 Tex. 782 ; 
Taylof V. Phelps, 1 II & J. 492 ; Vttii 
Yalken burgh v. ^[ihvaukce, 43 is. 
574 ; Willis v. Ferguson, 46 Tcv. 
40G ; Withers v. Patter on, 27 Tex 
491 ; Talman v, McCaUy, 11 Wis 
401 ; Payne v. l^Ioivlaitd 15 OIho, 
436 ; Yoorhees v. Bank, 10 Pa. 419, 
Davenport v. Bainett, 51 Ind. 329. 
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fully aiitliorized to consent to the rendition of the judg- 
ment.” 

Blit if lie was not siieli agent, the question arises wliether 
the rendition of the judgment before the time for filing defend- 
ant's answer had expired renders the judgment void. We are of 
opinion that it does not ; that its rendition was simply erroneous 
and nothing more. The court having jurisdiction to render the 
judgment, and having rendered it, the law, when the judgment 
is collaterally attacked, vill make all presumptions necessary to 
sustain it.^ The defendant, being in court, was bound to take 
notice of its proceedings, and might have corrected the error at 
any time during the term. It did not move to set the judgment 
aside. It filed no answer. The presumption, therefore, which 
the law makes, is either that it consented to a submission of tlie 
case before the time for answer expired, or that it subsequently 
waived the error by not seeking to correct it.” 

It is of no avail to sliow that there are errors in the record, 
unless they be such as prove that the court had no jurisdiction of 
the case, or that the judgment rendered was beyond its power.® 
This principle has been often held by this court and by all courts, 
and it takes rank as an axiom of law. The settled rule of law 
is, that jurisdiction having attached in the original case, every- 
thing done within the power of that jurisdiction, when collater- 
ally questioned, is to be licld conclusive of the rights of the 
parties, unless impeached for fraud.”® 

“The judgment, therefore, cannot be declared void. It could 
not be successfully attacked in this collateral way even by the 
defendant, much less by one not a party to it. We must assume 
the judgment to be valid and binding until reversed in a direct 
proceeding.”*^ 

§ Gl. It is not absolutely necessary that the object of the 
adjudication should be expressed by the judgment ; it is sufficient 

i Grignon y. Astor, 3 IIow. 319. non v. Astor, 2 How. 319; Florentine 
^ Cooper Y. Reynolds, 10 Wall. 30S; v. Barton, 2 Wall 210; McCoon v. 
Cornett v. Williams, 20 Wall 226. Scales, 9 IVall 23; Glover y. Holman, 
3 Kempe v. Kennedy, 5 Crancli, 3 Heisk. 519; AYest v. Williamson, 1 
173; Thompson V. Talmie, 2 Pet. 157; Swan (Tenu.) 277; Cornett v. Y 'h 
Yoorliees v. Bank, 10 Pet. 449; Grig- hams, 20 W^all. 226. 

White V Crow, 110 IT. S. 183. 
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if it can be ascertained bj reference to anything to which the 
judgment refers. Tims a judgment ordering the ilefeiidant to 
pay what is demanded of him is valid and may be effectual as 
res adj iidicata^ when the cause of the demand is set forth in the 
proceedings to which the judgment refers. Cum judex iat solve 
quod petitum est valet seiitentia. 

Nor is it requisite that the amount of the judgment should 
be liquidated ; it is sufficient if it may become so hy reference to 
a master or referee, etc* Thus a judgment or decree requiring 
the defendant to pay damages or indemnify the phdntiil is not the 
less tiiial because it requires some futiu-e order of tlic couj't to 
carry it into effect ; although the amount of the recovery is un- 
certain, the nature of the jiulgmeut is delinite aiid certain, and the 
amount of recovery will become eertaia by rei'erence. Qumu- 
quani quaittitas setUeufid itoa stuUofia 

ta?nen rata est qaonuua iXDMxiiWiE rf/ipuldliXB qjriesturl 
Thus, if after a judgment or decree lias been entered and no 
furtlier questions can come before the court, except such as are 
necessary to bo determined in carrying the decree into effect, if is 
filial and lias the authority of res judical 

A judgment is void when the object of the adjudication is 
any thing impossible. Paulas rtsqjoudli^ iiaqmsUjUe pneaptuae 
judlels nuUim esse uiomeatL Qua scut. Idtub resjHmdlt ah ea 
seiiteatub cui pared rti iiaturanou qxdatt^ sine causa ippdlari. 

A judgment is vohl when it adjudges anything which is 
directly contrary to X.wx^slcxpressun sfnimtia contra juris rhjorea 
data sit. Si spncialiter contra lujes vd senutm^ consulfem vet 
constitutioues fuerlt prolata / but if it merely adjudges that the 
law should not be complied with, or the particular question is 
not provided for by law, it is not void but merely voidable, and 
can only be avoided by reversal in the ordinary mode. Qaum^ 


^ Is^eall v. Hill, 16 Cal. 145; Mills 
V. Iloag, 7 Paige, 18; JohiLson v. 
Everett, 9 Paige, 03G; Qiiackenbusli 
V. LeoDard, 10 Paige, 131; Dickinson 
V. Codwise, 11 Paige, 139; Stoval v. 
Banks, 10 Wall. 583; Travis v. ^Yal- 
ters, 12 Johns. 500; Lewis v. Oultau, 
3 B Mon. 453; Forgay v. Conrad, 6 


How. 201; Bronson Y. R, R. Co., 2 
Black, 531; Ray v. Law, 3 Craiich, 
179; ^Icckv. Mathias, 1 Heibk. 534. 

2 "Whiting V. Bank of U. S., 13 Pet. 
C; Bronson v. R. R. Co., 2 Black, 524; 
Ogilvie Y. Knox Ins. Co., 2 Black, 
539; llumeston y. Stamp thorp, 2 
Wall. lOG. 
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2jrolatis con$titiitio7iihii8^ cmtra eas pronuyiciat j itdex^ eo qiiod 
non existimat caiisam de ^[ua judicaoit eas juvari non vi- 
detuT contra condituiiones sententiani dedisse ideoqiie ctb ejiis 
modi sententid ajjjydlandum est^ alio quin rei judicatie stabitur. 

A judgment is void wlien it contains inconsistent and contra- 
dictory adjudications. Tims where an action is brought to re- 
cover certain property wliicli I have agieed to convey to yon, 
the judgment dismisses the action against me and requires }oii 
to pay me the purchase price with interest. I can never enfor(*e 
the judgment against you, because the dismissal of your action 
against me is repugnant to the judgment against you, and it is 
contrary to justice that while I retain the property I should com- 
pel you to pay for it. 

A judgment is void wdieii it adjudges matters not|in issue or 
condemns a party to a greater amount than that for which the 
action is brought, for a court can only decide upon the matters in 
issue before it, and can render judgment only on such issues. 

Potestas judicis ultra id quod in judicium deductum est 
nequa quam iMest excedereP So a judgment is void when the 
court dismisses an action in wdiicli the defendant has confessed 
judgment. 

§ 62. A judgment to be valid ought to be rendered between 
persons capable of being parties in a judicial proceeding. ‘‘ Qua 
hahent legitimam standi in judlcio person amP All proceedings 
by or against persons incapable of being such parties, as well as 
the judgments founded on such proceedings are ipso gure void. 
Tims a judgment against a party who at the time is dead, is void. 
hum qid in rebus humanis non fuet sententia datm temjjorey 
inejficater condemnatam 'oi dari. So of a judgment against a 
minor or insane person ; the action, in which they are interested 
<.aii only be commenced by their guardians in the capacity of 
guardians, and against them as guardians, not by or against the 
minors themselves. 

The true distinction between void and voidable acts, orders 
and judgments is that the former can always be assailed in any 
proceeding and the latter only in a direct proceeding.^ While a 
void judgment is of no effect and may be I'elieved against with- 


^ Alexander v. Nelstm, 43 Ala. 462. 
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out reversal, an erreoneous judgment is binding on all parties 
until reversed.^ In a one case, the Supreme Court of tlie United 
States said : It is very clear that a decifeion of a court is not 
technically a Judgment until in some form it has been entered of 
record. If entered in the course of judicial proceedings, of which 
the court lias jurisdiction, it is binding until reveu'^ed or set aside, 
no matter how irregular it may be as to matters of form. In tins 
case a judgment was entered in due form. As a jiidginent it 
was complete. There has been a verdict, and that appeared 
among the files in the cause. It was within the ]iower of the 
court, therefore, to enter the judgment. The only defect in tlie 
proceedings is an omission to properly record the verdict. That 
seems to us an irregularity only. The court had jurisdiction of 
the cause and of the parties, and in due cour.se of proceeding 
had tlie power to enter the judgment, and did so. This the 
record shows. A person inteicsted in the question w^oiild, upon 
application at the clerk’s office, have found a judgment recorded 
ill tlie proper place. In the form it was entered it was a lien 
upon the lands of tlie defendant. This was the essential fact. 
It matters not that the record aLo disclosed an irregularity, for 
wdiich, unless it could be cured, the judgment as recorded might, 
upon proper application, be set aside, for until set aside it con- 
tinued in force as a subsisting lien.* Premature rendition of a 
judgment, after a regular seiuice of summons and after the time 
given by law to defendant to plead, is an irregularity.* So a 
judgment signed after the defendant’s death, and one entered for 
too large a suui.'^ 

A judgment rendered by a court having jiinsdictiun over the 
subject-matter and the person, is unquestionably conclusive and 
binding on the parties, unless reversed or set aside in some mode 
or manner prescribed by law. But it is essential to the validity 
oi a judgment in persona?!!, that the eoxirt should liave jurisdic- 

^ Miller v. Baikeloo, 8 Ark. 318; ® Salter v. Illlgcnu 40 Wis. 803; 

Brown V. Biid, 8 Aik. 324; Young V. Tallman v. McOailj, 11 Wis. 401; 
Biid, 8 Aik. 334; Webster v. lleid, ll}dc v. Thiustout, 8ayer, 303, Doe 
11 How. 450; Walden v. Craig, 14 v. Hedges, 4 D. & R. 393; iEtna Ins. 
Pet. 154; Cooper v. Reynolds, 10 Co. v, McCormick, 20 Wis. 205. 

Wall. 316. " Harden v. Forsyth, 1 A. E. N. 

^ Gmin V. Plant, 94 U. S. 664. S. 177; Chapman v. Hicks, 2 Dowl 

P. C. 641, 
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tion over the parties, and if reached without such jurisdiction it 
is a mere nullity. Such a judgment is not merely erroneous 
because of some irregularity in the mode of proceeding, or error 
on the part of the court in the application of the law to the par- 
ticular case, and for which the party aggrieved must seek a 
remedy by appeal or writ of error, but being a judgment ren- 
dered without jurisdiction, it is ahbolutely void, and may be 
assailed at all times, and in all proceedings by which it is sought 
to be enforced. 

If the court renders a judgment by default when there is a 
defense set up, it lias the power so to do. Yet a judgment by 
default founded on such erroneous determination is not a nullity, 
but only irregular.^ So, Signing judgment against one not 
before the court is an act wholly without wairraiit or foundation ; 
but if, on a verdict for $20, I enter up judgment for $40, here 
I have taken a step which I was entitled to take, entering a judg- 
ment being Avarniuted by the verdict; but having taken it in an 
improper manner, it is an irregularity.’’ 

A nullily is such a defect as renders the proceedings in which 
it occurs totally null and void, of no avail or effect whatever, and 
incapable of being made so;” while an ii regularity, as distin- 
guished from a nullity, ^‘consists either in omitting to do some- 
thing that is iieechsary to the due and orderly conducting of a 
suit, or doing it in an unseasonable time or improper manner. It 
may be defined as a proceeding that is taken without any foun- 
dation for it, or that is Cbsentially defective, or that is expressly 
declared to be a nullity by a statute.” It is also said that an 
irregularity may be waived, while a nullity cannot ; but the 
caution is added that loaive?^ in the strict sense of the term is 
meant, and that the rule must not be carried so far as to sup- 
pose that at any period, or under any circumstances, this objec- 
tion must of neeesbity be available.” 

Notwithstanding general definitions, the courts have found it 
difficult to determine in many cases whether errors and omissions 
in the course of legal proceedings rendered the proceedings void, 
or were mere irregularities. In doubtful cases, however, as the 
safer course, the courts incline to treat the defects as irregulari- 
ties rather than as nullities. 


Balter v. Eilgeru, 40 Wis. 863. 
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§ 64. There are several eleaieiits iiecebsary to a plea of 
res Judkaiw, Tliej may be debiguateil as principal aiid col- 
lateral — the latter being a final jiKlgiuent, upon the merits 
between the same parties, fur the Fame caipe of action. 
TJie principal elerneiit is that it must be a valid judLoiieiit. 
That iSj it must be rendered by a court legally const iturefi, 
having jurisdiction of the cause and the peivuin Wilhout 
juriMlielion there is no valitlity or vitality to the judgnieiit. 
Juribdlction being the principal element upon vliicdi the vlu>le 
doctrine of res jirrHeafte is based, it becoincb important to asc'cr- 
tain what jurisdiction is, how obtained, and itb eiltads when 
o!)tained, and when a court proceeds without it. in order to 
give validity to a judgment of a court then' must be jurisdic- 
tion of the cauhc and of the per-un. Jurisdiction of the laino 
arises <mt of sonic right or elaiui to a tiling within the tenilori.d 
jurisdiction of the court, or out of .some contr()^ eisy between 
the parties — involving the claim of one or the otla r, for the per- 
formance of some act, as the puynnmt of money, the transfer of 
property, or the doing or oinis'-ioii, or fortiearancc to do some 
act — which controversy the court is invested with authority to 
decide. Wlu'u a court is move<l by one party to enforce a (daim 
or decide a controversy, and for that jmrpo^e brings, before it tiio 
other party, this is obtaining jurisdiction of tlie person. Jorib- 
diction of the person is ]»roperly acipiired by personal notice or 
service of process; bnt other modes have been substituted by 
express provisions of law or the practice of courts- — as publication, 
notice to the agent or attorney of tlie party, or an appearance 
for him liy one of the attorneys of the court. Jurisdiction is 
aerjuired in one of two modes: first, as against the person of the 
defendant by the service of process; or secondly, by a ]>roce(lnre 
against tlie property of the defendant within the jiiribiiiction oi 
the court. In the latter case the defendant is not personally 
bound by the judgment beyond the property in question. And 
it is immaterial whether the proceeding against the property be 
by an attachment or bill in chancery. It must bo substantially a 
proceeding m remP'^ 

^ Boswell V. Otis, 9 How. 848 ; Bank v, Peabody, 55 Vt. 493 ; S. 0 » 
Durant v. Abendroth, 97 N. Y. 188 ; 45 Am. R, 683. 

VoL. I.— 5 
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When process is instituted — when, on a demand for it in 
the prescribed mode, tlie process of the court is issued — the steps 
taken under that procesb nuist be matter proper for the consider-* 
lit! on of the court. The court must dcrermine whether the suit 
is prosecuted — whether the demand for the thing to wdiicli a 
right is asserted is continued. So, if it be claimed that process 
has been waived, the fact of waiver, or tlie authoritv to waive, as 
shown bj the evidence, must he decided bj the court. This de- 
termination or decision may be express on the very point, as by 
an assertion on the record, that the process has been served, or 
that the party has appeared by an attorney, or it may be neces- 
sarily implied in the action of the court upon the demand of the 
party. The detennination or decision, that a party has been 
served with process, or that he has given authority to wuiive pro- 
cess, if in truth he has not been served, or given such authority, 
is a detennination or decision, when he has no opportunity to be 
heard. Hence, the right to show iu opposition to the record of 
such determination or decision, the truth by evidence has been 
claimed, as required by the principles of natural justice. 

'' If the court acts at all upon the question whether a party 
has been served with process, or has authorized an appearance iu 
tlie absence of such party, then the decision must be made at the 
risk of an incorrect conclusion. And it would be absurd to re- 
quiie notice of such inquiry, as that would involve a similar en- 
quiry, whether there were notice of that notice. The court must 
dCt upon the demand for which process has been instituted, either 
witli or wuthont inquiry into the tact whether such process has 
been served. That there should be no inquiry — that a judgment 
by default should be rendered without inquiry into the fact 
whether the process has been served on the defendant — cannot 
with any propriety be claimed. If then, the inquiry should be 
made, what etfect is to be given to ilie determination or decision? 
lb it obligatory, unless im])eached or set aside in the mode pre- 
scribed as to other decisions of the court, or may it be disre- 
garded as null and void, whenever brought iu question, upon 
allegation and proof that the party in truth had no notice or 
opportunity to be heard ? Here arises a conflict between princi- 
ples of policy, wdiich require the former conclusion, and princi- 
ciples of natural justice, wdiieh lead to the latter; and, as might 
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be expeetecJ in cases of siicli coiiflictj the decisions of courts have 
differed. 

“As to the jiidgioents of courts of general jurisdiction, the 
general role is to sustain sneii judgments against indirect or col- 
lateral attacks on their validity and effect. It appears to have 
been thought that natural justice is satisfied, when notice is re 
qiiired, and an impartial trilninal establishes! to ascertain and 
determine whether it has been given. Eor can it be propeily 
said that siifdi a tribunal has jurisdiction, because it Las so de- 
ckled. Its decision is binding, because it was authorized to make 
it, and because public policy and the respect due to tlie sover- 
eignty it represents, at least in tribunals acting iiiKler the same 
sovereigntj", rerpiires that the decision should be rcg<irded 5 while 
it remains on the record unimpeached and unreversed.’'^ 

§ 65. JMhil aliial est jar Indido (paim hahere auloritatem 
hidicandi shtejas diceiidi iider partes de aoiwaii us person.^ 
arumet Terian^ seoaudwai quod deductae faerint ith judicum 
per au toritaiem ordlnarium, vel delegataai. Jurisdiction is 
given by law, and cannot be conferred hy consent of the 
parties f but a privilege deleatiiig jurisdiction may be waived 
if the court has jurisdiction over the subject matter. Juris- 
diction given by the law of the sovereignty of the tribunal 
is sufficient everywhere, as to all ])roperty within the sovereignty 
and as to persons of whom process is actually and personally 
served within the territorial limits of jurisdiction, or who appear 
and by their pleadings admit jurisdiction. Jurisdiction must 
either be of the ccmse^ wliicli is acquired by exercising powers 
conferred by law over pro])erty within tlie territorial limits of 
the sovereignty, or of the person, which is acquired by actual 
service of process or personal a])pearance of the defendant. The 
question as to the ])ossession of the former is to be determined 
according to law of the sovereignty of the latter, as a simple 

^ Callen v. Eliizon, lU Ohio S. 44C; ^ Burcklc v. Eckhart, 8 K T. 182; 
Vooiliees v. Bank, 10 Peteis, 449; Cofllu v. Tracy, 8 Caines, 128; Bavis v, 
Watkins in re, 8 Pet. l68; Coil v. Packard, 7 Peters, 27(>; Dudley v. 
Haven, 80 Conn. 191, Kip v. Fuller- Ma^kew, 8 K Y. 9; McMahon v. 
ton, 4 Mum. 473; Pottei v. Meichants' Eauhr, 47 M. Yb G7; People v. Clerk, 
Bank, 28 N. Y. 054; Sheldon v. 8 Abb. Pr. 809. 

Wright, 5 X. Y. 517. 
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question of fact. Tlius admiralty proceedings in Tern are conclu- 
sive everywliere if the court had a righttiil jurisdiction founded 
on actual possession of the subject matter* and a personal 
judgment in an action between citizens of the same sovereignty, 
when properly authenticated and sought to be enforced in an- 
other State, is conclusive in such sovereignty of the rights of the 
parties. 

§ 66. Jurisdictio est^otestas depiiblioo intvoducta mm neces- 
sitate juris dicendi. Jurisdiction is a term signifying the 
authority of law over a certain territory or over certain per- 
sons ; but since the action of the persons must always be tlie 
essential object of all laws, the jurisdiction of laws over a cer- 
tain territory means over all the persons within that territory.^ 
The term jurisdiction has two different significations. First, 
its primary, natural sense — the right to deal with particular 
things or persons. Second, its far more common acceptation — 
the territorial limits within which that authority i^ exercised. 

Jurisdiction ib the power to hear and determine the subject 
matter in controversy between parties to a suit, to adjudicate or 
exercise any judicial power over them ; the question is whether, 
on the case before the court their action is judicial or extra- 
judicial, with or without the authority of law, to render a judg- 
ment or decree upon the rights of the litigant parties. If the 
law confers the power to render a judgment or decree, then the 
court has jurisdiction ; what shall be adjudged or decreed be- 
tween the parties, and wntli which is the right of the case, is 
judicial action, by hearing and determining it.® It is the author- 
ity to judge or administer justice, the po’wer to act judicially, 
and to pronounce judgment, introduced by common right, arising 
out of the necessity of declaring law. 

§ 67. Jurisdiction depends upon the fact that either the per- 
son or thing is within the territorial limits of the tribunal where 
the action is brought, “ Actions are either local or transitory, 
the former being founded on such causes of action as necessarily 
refer to some particular locality, as in the case of trespasses to 

* Hurd, F. &B. 23. 718; Scliroeder v. las. Co., 104 III. 

* Eliode Island v. Mass., 12 Pet. 71. 
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lands ; tlie latter as in sncli causes of actimi^ as may take place 
anywliere, as in the case of trespasses to batteries, and the 

like. Real actions are always in their nature Inral ; personal arc 
for the most part transitory. Between local and transitory ac- 
tions there are important distinctions — that the former are, as 
the general rule, tried in the proper c()unty whi^ve ilu' eaii^e ot 
action arose, and by a jury of tiiat county; the latlci’ may lie 
tried in any county at the dheretion (in pc^ntialj of tlir^ pluiitltL 

g ttS. Jurisdiction in personal action© d«;pcn(K upon scan ice or 
notice to the party in persom or, what is e(|iuvalent thereto, at 
the domicile or residence of the })arty, which must of necessity 
bo witliiii tbo territorial limits of the tribunal. "Without senic'c 
the judgment fn of any c<furt i- a nullity, exci*pt in 

the States where local statutes may ot]ierwi-*e proviihe Ihyoiid 
those localities it is absolutely voi<I. INh) jinlgmcmt 
can have any exti’a-t(*rritorial force unless the parties are subject 
to the jurisdiction of the court. 

Proceedings 'ui ^cvi are of a difleront character; a judgment 
and sale under such procaa^dings, xvheii had under a competent 
tribunal of the place ^\llere the property gives a title which 
cannot be imjjeached in any country. In thi^ cla^s of actions the 
defendant is notified upon seizure of his property to attend court 
and defend the action. Of this character are actions against non- 
residents by attachineut, against nou-re<ident mortgagors, etc. 
There can he no question as to the power of a State to sell siicli 
property on such a judgment. The jxAver of a State over real 
or personal property rvithin its borders is unquestioned, no mat- 
ter where the owner may be. ‘'A nation within whose territory 
any personal property is actually situate has as entire dominion 
over it, while therein, in point of sovereignty and jurisdiction, 
as it has over imuiovahle pro})erty there situate. It may regulate 
its transfer, and subject it to process aiid execution, and provide 
for and control the uses and disposition of it, to the same extent 
that it may exert its authority over immovable property.”* 

If a court has no jurisdiction its decision is a nullity, and it 
matters not what facts it finds, or what questions it decides— in 


^ Story Conflict of L. § 550; Castrique v. Imtie, L. 11. 4 H. L Cas. 428 
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fact tliey are all nullities. If without jurisdiction it cannot ad- 
judicate the real merits of the case, it cannot adjudicate any 
other question, whether it be introductory, incideiitah or collat- 
eral. A judgment becomes absolute verity, and concludes the 
parties thereto, because, and only because the court pronouiicirig 
it had jurisdiction so to do. 

§ 69 . J urisdiction is the right to pronounce judgment acquired 
through due process of law. Due process of law imports the 
right of the person affected thereby to be present before the 
tribunal wliich pronounces judgment upon the question of life, 
liberty, or property, in its most comprehensive sense ; to be heard 
by testimony or otherwise, and to have the right of controverting 
by proof every material fact which bears on the question of 
right in the matter involved. If any question of fact or liability 
be conclusively presumed against him, this is not due process of 
law.^ The light of a court to pronounce judgment by due jjro- 
cesB of law demands that there shall be a major portion of the 
essential requisites, viz. : jurisdiction of the territoiy, tliat is, 
within a township, City, County, District, or State. Jurisdiction 
of the subject-matter ; as, for example. United States courts in 
admiralty proceedings, ecclesiastical courts of church govern- 
ment, probate courts of the estates of deceased persons, and mili- 
tary courts of persons in military service. Jurisdiction of the 
process ; as where a court of probate appoints an administaator, 
or has power to enforce its sentence or judgment. Jurisdiction 
of the person ; that is, the person must not only be within the 
territorial jurisdiction of the court, but he must be personally 
notified as required by law. Jurisdiction of the action ; as where 
the right to probate a will is conferred on a special tribunal, or 
actions concerning real estate are vested in courts of general juris- 
diction. Jurisdiction is the right to pronounce judgment acquired 
through due process of law. 

§ 70 . The constitutional provision (that no person shall be 
deprived of iiis property without d^iej^rocess of law) is no broader 
or surer or better understood than the common law principle, or 
principle of natural justice which lies at the foundation of our 
Jurisprudence, that no man shall have his property taken from 

^ Zeigler v. R. R. Co., 58 Ala. 594, 
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Jiiiii bj a jiidieial proceeding without an opportunity being given 
him to show wdiy it should not he tahen— tliat i^, wilhrmt a day 
in court. Due jmjeess uf when appiiel to jiidioial pro- 

ceedings, means a conr'^o of legal prom*dings aceordintr to tho^e 
rules and principle^ which ]ia\c been estahlislied by our juimpni- 
(Iciice for ihc protection and enforcement (*f private riirlil-. To 
give such proceedings any validity, there liin.-^fc bo a cr)!iipLrenr 
tribunal to pasfc» upon their subj(‘ct -matter ; and, if that iii\ohis 
merely a delerniination of the person 1 liability of the <h‘feiidanl, 
he must he brought within its juriMlh'ti^m by servif'C of proco-s 
within the state, or by his volunlary appearance.* 

§ 71 . The forms of a suit or action are not indi'^jcmsahly 
demanded by the constitutional clause as to due proce'^^ of law; 
whenever the laws of a state ])rovi(ie for a mode of ascertaining 
or contesting a charge or claim in the ordinary courts ot juslica*, 
with such notice to the person or such proceeding in regard to the 
property as is appropriate to the nature of the cuhc, the judgimuit 
in such proceedings cannot he said to deprive the owner of his 
property without due process of hivr, liow^ever obnoxious it may 
be to other objections.''* 

§ 72 . The law is, and always has been, that whenever nothe 
or citation is required, the party cited lias the right to appear and 
be heard, and when the latter h denied the former is ineffectual 
for any purpose. The denial to a party in such a ease of the 
right to appear, is in legal effect the recall of the citation to him. 
The period within which the ap]>earance must bo iiuido and the 
right to be heard exercised, ^ of course, a matter of regulation, 
depending either upon positive law, or the rules or orders of the 
court, or the established practice in such cases. And if the ap- 
pearance be not made, and the right to be heard be not exercised 


^ Taylor v. Porter, 4 Hill, 146; 
Burciiv. Newburg, 10 N. Y OUT; Em- 
bury v. Connor, 3 N. Y. 517; Pcnii- 
oyer v. Nell, 95 TJ. S. 714; Soutli v. 
Commissioners, 7 Neb. 253; Green v. 
Greggs, 1 Curt. C. C. 320; R. R. Co. 
V. Baty, 6 Heb. 37; Boaid v. Heister, 


37 N. Y. 682; Murray v. Ilobuken, 18 
IIow. 280; Rowan v. State, 36 Wis. 
129; McCready v. Se.vton, 29 Iowa, 
355; Wostervclt v. Giving, 12 K. Y. 
209; Wynliamer v. People, 13 N. Y. 
416. 

2 Davidson v. New Orleans, 96 U. 

S. 07. 
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within the period thus prescribedj the default of the party pro- 
secuted, or possible claimants of the property, may, of course, be 
entered, and the allegations of the petition be taken as true for 
tlie purpose of the proceeding. Eut the deiiial of the right to 
appear and be heard at all, is a different matter altogether^ 

§ 73. Jurisdiction is authority to hear and determine. It is an 
axiomatic proposition that when jurisdiction has attached, what- 
ever errors may subsequently occur in its exercise, the proceeding 
being jitdice^ can be impeached collaterally only for fraud. 

In all other respects, it is as conclusive as if it were irreversible in a 
proceeding for error. This doctrine, that, where a court has 
once acquired jurisdiction it has a right to decide every question 
which arises in the cause, and its judgment, however erroneous, 
cannot be collaterally assailed, is undoubtedly correct as a gene- 
ral proposition, but like all general propositions, is subject to 
many qualifications in its application. All courts, even the 
highest, are more or less limited in their jurisdiction ; they are 
limited to particular classes of actions, such as civil or criminal ; 
or to particular modes of administering relief, such as legal or 
equitable ; or to transactions of a special character, such as arise 
on navigable waters, or relate to the testamentary disposition of 
estates ; or to the use of particular process in the enforcement of 
these judgments. 

Though the court may possess jurisdiction of a cause, of the 
subject matter and of the parties, it is still limited in its inodes 
of procedure and in the extent and character of its judgments. 
It must act judicially in all things, and cannot then transcend 
the power conferred by the law. If, for instance, the action be 
upon a money demand, the court, notwithstanding its complete 
jurisdiction over the subject and parties, has no power to pass 
judgment of imprisonment in the penitentiary upon the defen- 
dant. If the action be for a libel or personal tort, the court can- 
not order in the case a specific performance of a contract. If 
the action be for the possession of real property, the court is 
powerless to admit in the ease the probate of a will. Instances 
of this kind show that the general doctrine is subject to manj 
qualifications. 

^ Blown V. Hummel, 6 Pa St. 8G, McAuley’s Appeal, 77 Pa. St. 397. 
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Tlie jmigmeiits mentioned, given in tlie ca^e» fiippoted, would 
not 1)0 merely erroneous, they would be al>oiiite!y void, because 
the court in rendering them would transcend the limits of its 
authority in tho^^e cases. 

It by no means follows that because a court has juri-^dictioii 
of the parties and the subject matter, that the^e faet^uoidd make 
valid, liow(‘vcr erroneous it may be, any judgmeiit a court may 
rendor in sneli case. If a justice of the peace, having jurisdic- 
tion to line for a misdemeanor, and with the jeirty charged ]>ro|>- 
perly betore him, should render a judgment that lie be bung, it 
would simply be void. WI13 void? Because he bad im power 
to render siicb a judgment. So, if a coiirt of general jiirbdictioii 
should, on an indictment for libel, render a judunnmr of death, 
or eonliscatiun of propertjg it would, for the same reaMUi, be v«tid. 
Or if, on an indictment, for treason the court should render a 
judgmeiit of attaint, whereby the heirs of the criminal could not 
inherit liis propert}", which should by tlio judgment of the court 
be confiscated to the State, it would bo void as to the attainder, 
because in excess of the authority of the court, and forbidden by 
the Constitution. So it was held, ‘‘ that a judguieiit in a coniis- 
catiun case, condemning the fee of the pro})erty, was void for the 
remainder, after the termination of the life estate of the owner. 
To the objection that the decree was conclusive that the entire 
fee was confiscated, the court replied: ^Doubtless, a decree of a 
court having jurisdiction to make the decree cannot be im- 
peached collaterally; but under the act of Congress, tlic District 
Court had no poaver to order a sale wliicli should confer upon the 
purchaser rights outlasting the life of French Forrest (the owner). 
Had it done so, it would have transcended its jurisdiction.’'^ So 
a departure from established modes of procedure will often render 
the judgment void ; thus, the sentence of a person charged with 
felony, upon conviction by the court, without the interveutiou of 
a jury, would be invalid for any purpose. The decree of a court 
of equity upon oral allegations, without written pleadings, would 
be an idle act, of no force beyond that of an advisory procetaliiig 
of the chan eel lor. And the reason is that the courts are nut au- 
thorized to exert their power in that way. Tlie doctrine is only 


^ Lange in re, 18 TYall. 163; Bigelow v. Forest, D Wail, 351. 
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correct when the eon-rt proceeds, after acquiring jurisdiction of 
the cause, according to tlie established modes governing the class 
to which the case belongs, and does not transcend, in the extent 
or character of its judgment, the law whicli is applicable to it. 
It may be more accurately stated that jurisdiction having attached, 
everything done within the power of that jiirisdictio7i^ when 
collaterally questioned ; is held conclusive of the rights of tlie 
parlies unless impeached for fraud.* Jurisdiction is the right to 
hear and determine, not to determine without hearing. This 
principle was pointedly applied by the Supreme Court of the 
United States/ by Judge Field, who, in delivering the opinion 
of the court, said : ‘‘ The principle stated in this terse language 
lies at the foundation of all well-ordered systems of jurispru- 
dence. Wherever one is assailed in Iiis person or his property, 
there he may defend, for the liability and the right are insepar- 
able. This is a principle of natural justice, recognized as such 
by the common intelligence and conscience of all nations. A 
sentence of a court pronounced against a party without hearing 
him, or giving him an opportunity to be heard, is not a judicial 
determination of his rights, and is not entitled to respect in 
any other tribunal. 

There must be notice to a party of some kind, actual or con 
struct! ve, to a valid judgment affecting his rights. Until notice 
is given, the court has no jurisdiction in any case to proceed to 
judgment, wliatever its authority may be, by the law of its organi- 
zation, over the subject matter. But notice is only for the pur- 
pose of affording the party an opportunity of being heard upon 
the claim or the charges made; it is a summons for him to ap- 
pear and speak, if he has anything to say, why the judgment 
sought should not be rendered. A denial to a party of the benelit 
of a notice, would be in effect to deny tliai he is entitled to notice 
at all, and the sham and deceptive proceeding had better be 
omitted altogether. It would be like saying to a party, appear 
and you shall be heard, and when he has appeared, saying, your 
appearance shall not be recognized and you shall not be heard. 
In the present case, the court not only in effect said this, but 

^ Cox'nell V. Williams, SO Wall. ® Winsor v. McYeigii, 93 U. S 
250 . 274 . 
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immediately added a decree of condemnatiorij reciting that ilie 
default of all persons had been duly entered. It is dilHciilt to 
speak of a decree thus rendered with moderation ; it was in fact 
a mere arbitrary edict, clothed In the form of a judicial fteritence.” 

§ 74. Effect of Res Judicata.— The efiect of atinal judgiueiit 
that is Res Jtbdlocvta is to create a that every thing 
adjudged is true, and this presumption is juris et tie Jure, Pre- 
sumptions juris et de jure, are tho^e wlihdi are such ah»olute 
proof as to exclude all evidence to the eoiitraiT. Kst dirjrjsitio 
legis aliguid praesmrhentis^ el super praesn-mgAo iaiypiaiu sibi 
Gomperto statue utis. It is called praesumptlo juris because 
introduota est, Et de j urc^ (luia supei\kdi praesuuipthuie 
indue it fir mum jus ^ et hahet earn pro serltute, rre&niniaifUis 
juris et dejure cannot bo destroyed, and the party agaiiirtl whom 
they operate, is not permitted to prove anything in opposition 
to them. It is an irrebattable presumption, an inference which 
the law makes so peremptorily, that it will not allow it to ho 
overturned by any cuntrciry proof liowever strong. Thii^, where 
a cause has once been regularly adjudicatctl upon by a competent 
tribunal, from which there either lies no appeal or tlie time fur 
appealing has ehi[)sed, the whole matter assumes tlic form of res 
judleatu,, and evidence will not be admitted in suhsequent pro- 
ceedings between M.e same parties to show that decision erroneous. 
Res judicata pro rerltate accigntar. Thus the party adjudged to 
pay anything is prcbumed really to owe it, and the plaiiitilf or 
party in whose favor judgment is rendered may consequentlj com- 
pel the other party to pay the money by seizure and sale of his 
property, and he cannot contradict tlie jiidgmeni ; and 'oice versa, 
when tiie judgment is in favor of the defendant dismissing the 
plaintiffs demand there arises so strong a presumption that the 
things demanded arc not <lne that the action can not afterwards 
be renewed for the same cause of action or <lemand. The judg- 
ment produces an exception called exceptio rei judicata whicii 
])recludes the action from being renewed. 

As the effect of res judicata exidudes all pr(K>f in contradic- 
tion of what has been adjudged ; the party against wliom judg- 
ment is rendered, is not })ermitted to sin w that tluwe are any 
errors in ascertaining tlie amount due — rrs judleofne d sub pne- 
textu co'mjgutatloiilsinMaureutur, ualllserit lUlumgiJUs But if 
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the error appear ou the face of the judgment itself, it may be 
rectified ; as if there were several items, one for $50, one for $25^ 
one for $100, and the judgment should be for $350, and when 
corrected is conclusive. 

Sic calculi error in senientla esse dicatur^ ajopellare nece^se 
non est ^ veluti si judex ita jpronuntiacent i cum constet Tit turn 
Seio ex ilia specie quinquayinta^ item ex ilia specie vigintl quin- 
quere debere q ideirco Lutium Tltum Scio centum condenmo 
nam quoniani error comjjutationls esi^ nee appellare necesse est^ 
et citra pToxocationem corrigitur. Sed et si hujiis quaestionis 
judex sententiam. Oonfirmamret si quidern ideo quod quin qua 
quinta et viginti quinque fieri centum putaverit : adheo 
idem error computaiionis est^ nec appellare necesse est^ si vero 
ideo^ quoniani et alias species 'oiginti quinque fuisse dixerity 
appellatione locus est, 

§ 75. According to the Roman law as administered by the 
praetors, an action might be defended in any of the following 
modes 1st. By a simple denial or traverse of the facts alleged 
as the ground of action. 2d. By pleading new facts wdiich con- 
stituted, ipso jure, a bar to the plaintiff’s claim, althongli such 
claim might have been in the first instance well founded as a 
payment or a release. 3d. By showing such facts as might in- 
duce the praetor, on equitable grounds, to declare certain defenses 
admissible, the effect of which, if established, would bo not to 
destroy the action ipso jure, but to render it ineffectual by means 
of the “ exeeptiofi thus specially prescribed by the praetor for 
the consideraiion of the judge to whose final decision the action 
might be referred. Exceptio is, therefore, defined to be qioasi 
quaedam exclusio quae opponi actioni cuj usque rei solet, ad eli- 
dendum id quod, in intentlonem consentionemm deductum estj 
and according to Paulus : Exceptio est conditio quae modu eximit 
reuni damnatione, modo mimdt condemnationem^ In the class 
of exceptions referred to was included the exceptio rei judicatae. 
According to Justinian, Item, sijudicio tecum actum fuer it, rim 
in rem, sive in personam, nihilominus oUigatio durat, ei 

^ Mackeldy’s Civil Law, 407. ^ Brisson (ed cura Heinee). 

® Dig. 44, 1, 32, Pr. 
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idea ipso jure de eadem re podea adversus fe agi gmtest sed 
debeo per excepiionem reijudicatae adjxieari} 

§ 7b. Of the Exeeptions Rei Judicatm and m Judicium Do- 
ductae. Gains draws attention to a rnleof practice in pleading, 
by which it was laid down that in certain actions the defenses of 
judgment recovered ’’ and ‘‘ matter already in issue ” could be 
set up as of course and under the general issue, wdiilst in certain 
other actions they could only be made iifac of when specially 
pleaded. The plea, technically called exaptlo rei hi j iidici um de- 
ductae^ meant that the exact question betweeii the particte liad 
already been argued before the praetor, and had been settled by 
him in shape of a formula. That is to say, the ])]aintitf on ftoino 
former occasion had raised the same ])oints, and hud called upon 
the defendant to reply to them injure, and every htep in plead- 
ing up to the litis contestio had been taken. The otlier jdca, rti 
judimtae^ meant that matters had gone even further than the 
litis contestation That is to say, the jmaetur had drawn the 
formula, and sent it down to tlxojudeu^ with the precise (piestioiis 
of fact for trial, and that the decision of the jiidnchd^] bt‘en 
given. There were three sets of actions in which the elle(*t of 
these defenses require to be coubidered. Firbt, a chisb of actioii>, 
based upon the irnperium of the puietur, and unconnecced with 
the strict rules and techniealitieb of the old civil law, and for 
which a time of limitation was prebcribed, co-existent with the 
duration of each ])articular praetor in Second, there was 

a class of actions arising from obligations and depeiideiit upon the 
old civil law, both by their very nature and from the fact that 
the declaration or intentio was of a civil law form-— that not 

standing alone but preceded by a demon st ratio. Third, then* 
was a class of actions, either real, and arising from dominium or 
personal upon the ease [In faotuiii) and independent not only of 
the old strict civil law, but of all standing rules, civil or prae- 
torian. In the first, the rule was that the defense of judgment 
recovered, “ and matter still in issue had to be specially pleaded. 
There wei’e two reasons for this : first, because praetorian reme- 
dies were not affected by rules of pl(‘ading applicable to the old 
civil law actions, and, therefore, there was nothing in strict law 


1 Lib, 4, T. 13, ^ 10. 
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to prevent a second action being brought — it was necessary to 
allow a protection to the defendants in the shape of a plea ; and^ 
second, because during each succeeding praetor’s year of office 
tlie nature and subject of the actions tried by his predecessor 
might easily be forgotten, and, therefore, a reminder in the shape 
of a special plea was absolutely necessary. 

Ill the second class of actions the rule was, that where the same 
plaintiff brought a second action upon the same facts against the 
same defendant, tlie defense of judgment recovered ” or matter 
still in issue ” was available as pai t of the defendant’s proofs under 
the general issue, and without any special plea. The reason for 
this was, that inasmucli as these were strictly legal actions with 
a civil law intentio^ the plaintiff was ijpso jure^ by force of the 
civil law, barred from attempting any further claim. 

In the third class there were two sets of actions — one founded 
on dominium* ox in re^ the other, to a certain extent, founded 
on obligation, but not of the same kind as in the old civil law 
personal actions ; and the rule applicable to such actions was, that 
in order to avail himself of his special defense, it was necessary 
for the defendant to raise the point by his pleas. 

It is clear that in actions of the latter kind — personal actions, 
m factum — both the reasons which have been given above for 
requiring special pleas in actions based upon i\\o imjoorium apply 
with extra force. For if pj*oceedings, founded on standing rules 
of a particular praetor’s edict, were not ipso fire a bar to further 
proceedings before a new praetor, still less could those pro- 
ceedings be such a bar which had been allowed by the former 
praetor, merely because of his own personal theories of equity, 
enunciated at the time application for redress was made to him, 
and never cast into the form of general rules; and again, the de- 
tails of such matters were even more liable to be forgotten than 
were those of the other kind. As to those actions springing out of 
dominium — real actions — the reason why a special plea of “ judg- 
ment recovered” was necessary is obvious. In all these actions 
the plaintiff is maintaining a right against the whole world, and 
has no particular afurekiiown person by whom this general right 
can be imperilled. As then he has to meet any and every op- 
ponent, so it is clear a victory over this or that person may not 
entirelj, and, as a matter of course, silence even him, for he may 
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renew the attack on new grounds. In the case of an obligation 
claim between A. and B., where tlie judge decides that B. has 
not to perform the particular obligation, the processes are few 
and simple, and the ground of attack is single ; but on a claim 
founded on a jus in re there may be a variety of ])ivofs in sup- 
port of a claim, shaped in more ways than one, and the ground 
of attack may he varied in proportion to the intricacy of the 
right at stake. Here, then, there is nothing in strict law, 
jure^ to prevent a plaintiff who has failed once from trying to 
succeed a second time; and, therefore, as in tlic first class of 
actions, so in this, to prevent vexations litigation, the defendant 
was allowed to resort to his plea of ‘‘judgment recovered ’’ as a 
matter of necessity.’’ From this source the plea of judgment re- 
covered or estoppel by record, as generally termed in our law, may 
be presumed to have derived its origin.* The rcu jndiatta was, 
in fact, a result of the definitive sentence, the decree of the judge, 
and was binding upon, and in general iinimpeaehahle by tlie 
litigating parties ; and was expressed bv the familiar maxim, res 
adjudicata pro rerifate aadpUnr^ which must i)e luiderstood, to 
have applied only when the sanm quCvStion was once judicially de- 
cided, and was again raised between the same parties, the rule 
being exccptlonem rei judiratae obstare quoties endern quedio 
inter easdton personas rewcatur^ 

§ 77. By the litis conteskitio the parties submit themselves to 
the final issue of tlie legal controversy; by the proofs adduced 
they enable the jmlgc to gain an insight into the subject matter 
in dispute; the judgment determines the existence or the non- 
existence of the leg<il claim. lienee, the maxim Res judicata 
pro rerltate hahetur hiUr fartes^'" t\\i\.t is to say, by virtue ol a 
legally valid sentence a right is fonuaily created. But the effect 
which results from the sentence docs not reach hey<md the par- 
ties to the suit and their successors {inter partes). It ext(3iids, 
however, to third parties exceptionally, as, for instance, in the 
aise of the invalidity of a testament, in an indictment, in a judg- 
ment upon the status of a person, in judgments in cases of real 
servitudes, in joint ownerships and in other similar instances, 

* Dige4 42, 1 pr. ; Z Digest Civil 
Law, Lib. 44; Tit. 2, g 21 


* Piiillimore Komaii Laws, 43. 
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Tlie benefits of a jndgmeiit are secured to the victorious party 
by means of the actio judicati or by the exceptio reijudkatoi. 
which may be pleaded either by the plaintiff or the defendant. 
The newly created obligation is enforceable by the actio judicati. 
UliQ exce2oiio rd judicafce bars every claim which may be ad 
verse to the matter of the judgment quotiens inter easclem per- 
sonas eadem quesiio remcatur. In respect to the requisites for 
the identity of a legal contention two things are needed : 1. The 
exceptlo falls to the ground when no identity exists, even though 
the subsequent action may resemble the former one. 2. The 
excejotio is maintainable where the identity is actually present, 
though the previous point in litigation and the new one may be 
somewhat dissimilar. For example, a suitor has instituted the 
hereditatis petit ! 0 and has been non-suited, upon which he pro- 
ceeds by the rei vindicatio for certain definite things. In this 
case the exeeplio rei jiidicaiae comes into operation. Tims the 
distinction between the whole and pai’t is irrelevant. In personal 
actions identity of right results from similarity of origin, but in 
real rights and in real actions the mode of origin is immaterial/ 

§ 78. Unde fit, ut si legitimo judicio dehitnm petiero, 
deeo ipso Jure agere non possim, quia inidiliter infendo dari 
miki oporiere ; quia litis contestatione dari oportere desiit. Alite? 
atque si imperio continenti judicio egerim; tanc aiim nihilomi- 
mis oUlgatio durat, et idea ipso juro postea agere q) 08 swn ; sed 
debeo per exceptionem rei judicatoe vel in judicum deductee sum- 
mover id 

Hence it comes to pass, that if I have claimed a debt before 
a legitmum judicium^ I cannot afterwards sue on accornt of the 
same thing ipso jure., because I employed the formula ‘‘ this thing 


^ Tom and Jenck. Mod. Rom. Law, 
pp. 93 to 95. 

The "'liUs coiitestaiio ” tumsformed 
the original rigiit of the ci editor into 
a new one. As soon as the suit 
passed to the “judicium legitimumP 
the novation of the obligation extin- 
guislied ipso jure the foi mer right. If 
the suit were “ m judicium imperio 
continemd that is, under a special 


judicium as distinguished from the 
“judieimn legithnMm” \\\q “litis con- 
testation^ did not liave the effect of 
extinguishing the previous right ipso 
facto ; but it empowered the defend- 
ant to lepel the plaintiff, who at 
tempted to recommence his action by 
the plea {exceptio) “ rei in judicium de- 
ductcejn Gains, pp. 545, i. III., § 
181 . 
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ouglit to be given to me'* [darl uilhl oinjrler*) iiiipruperlj, ^liice 
by liieiiiis of the IJfls the duty to give (dm^i 

has ceased ; it is otherwise I hare sued bed ore a 
"" j}iillchun CinituiUbs^ tui* then the obligation neverthe- 

less contiiiiieb, and therefore I am able bul^equtaiiiy to sue 
j^ny * but I shall be rebutted by the ple.t or /u 

/ ud Ic! )i7u (leductm . ” 

^79. Et HojnidfJii hupf^ido ennibu nfl jad'hdo ntfub 
shy hi nm f^ide hi l<f fonnu bp, qiop hi f^ieinin 

coniyptii ist .sobvj ea quiP hi jun Jathrt hifniihuipm^ po\fn( udiih 
oininns ijjso Juiy dp ytdptn /r /o// jyohnf. Kt hho lit f'tAvitdifj t>s£ 
e.rrtpthi /yi judhyitip ni In j ad ltd am dahipltv. 

And if, iiidecil, an action imdiided in the h/q/pphf//i htit^ bc'eii 
prijseeiited, \diether it he real [in /tm) or persimal [hi qn r- 
tSWhfi/i), whither the fap?f( abf he oi/mudved In/apfiinu or wiieflu r 
it be one that has a legal hitenfbp a '-uit can nevertiielesb be Mih- 
PCt|nent]y instituted !jj,yfJupt on a(‘(*(Mint of the -aiue tiling; and 
tlierefore the cy^^tpfln p* Ijadlcail or hi jatHcl ani dedapup is ncces- 
sarvd 

Af yppa si hajifhnti J^tdlcin hi jierstniani ad am sit fa Jornnda 
qurejariH ehdUs ludfd Inb nlltniPua indnf Ja^p dc eadmi, re 
aji hOib jud sL d oh id. t,i<yptit) sinu rnnani td. dl t\ro nl in 
rein vel hhjactnm adinn fnrrib Ipso jure nihilninhiuh posltaagi 
poted^ ei oh id exceptio ?art,s,sarla est rei jifdiraiih rd in Judicium 
dedudm. 

On tlie contrary, if a person has jiroceeiled in a leffithmim 
judicium hi personam With the forniuhi, wiiich has d^iiltd^nlio 
i rained acconling to the ju^ chdie, he (Miinot afterwards bue 
q)so jure for the same thing, ami hence the exrepiio is supertiuous ; 
but if he lias pr(H*eeded either in nm ur hi factum he ean, 
nevertheless, subbe(|uently proceed in another action ipho Jun\ 
and on account of that, in such a case the rei Judicatw or 

in Judicium dedudm is necessary,® 

^ Gains, p. 718, 1. IV. ^ 100 lemarks may bo made in regard to 

^ T}xii "" uciptio rtl judieatap UbihQ tiie ^Uxcqnto in judmnm dedneUfd 
term denotes, implied that the contio- The ixceriio, as a pleading, uegativid 
versy had been beloie the judex, and tne plaiutiiVs <lemuiid. Tii<‘ pha of 
had reaived his decision. Similar ns adjudicatn’* \xa.s sahi to be per- 
VoL. L~6 
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§ 80. Alia causa fuit olim legis actionum. Bam gua de re 
actum semel erat^ de ea jyostea i pso jure agi non potemt ; nec 
omluo Ha, nunc^ usus erat illis temponljiis exceptionum. 

It was otlierwise foriuerly with the legis aetiones. For if a 
suit had once taken place concerning a thing, a second suit could 
not be subsequently instituted on account of that same thing. 
Nor were exceptiones in use in those times as they are now.^ 

§ 81. ‘‘If you have been sued in a real or personal action, 
the obligation nevertheless remains ; and, therefore, in strict law 
you may again be sued in the same cause ; but in case of a second 
suit you may be relieved by pleading that the cause has already 
been adjudged d’ 

The exception here sketched out by Justinian is founded on 
the maxim of Ulpian, lies judicata pro veritate accipitur. And 
it ‘is for the public good that every legal controversy should be 
decided in one action, in order that litigation may not be indefim 
itely multiplied, and to avoid the confusion which would arise 
from conflicting decisions upon the same matter. 

But on the other hand, as no man can be condemned nnlieard, 
the rule obtains, lies inter alios judicatm nullam aliis prejiidH 
cium f admit. 

It follows from these principles, that the same claims must 
not be adjudicated upon more than once between the same par- 
ties, except on appeal. Such is the object of the plea called 
exceptio rei judlcatm. 

The general rule is, that this exception is a good defense 


cmftory, and it was a complete and, 
as the rule, a peipetuai answer to the 
plaiiitiji’s demand. There was in such 
cas^js what the jurists call a consump- 
tion of the right of action. This im- 
portant result followed ipw Jure, as 
w^e see by the next section in the case 
of the “ legis actionesP and also in all 
other cases in thoproceduio li}’’ the 
Formula in a ''Icgitumun jndicin/ii in 
psrsonamp with a Formula in jnn 
eohceptaP Thus, in all actions 
rem and in faeiuni, the defendant 


could employ against the plaintiff 
who endeavoied to bung the same ac- 
tion a second time, the exceptio rei 
in jndiciam deduetceP and it the judg- 
ment had been actually pronounced, 
the plaintiti' might be met by the 
''exceptio lei judicatw'' The effect, 
however, of the '' m integrum resti- 
tniio'' was to place the plaintiil in the 
same position as if the matter hud not 
been brought into judicium. See 
Puchta’s Instil. Vol. 11. pp. 181, 
182; Gains, p. 719, 1. IV. g 107. 

‘ Gaius, p, 720, 1. IV. g 108. 
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when the same question and between tlm same parties is a^ain 
litig'ated (otlierwise than on ap[>cal) after Isavirig been jiidieially 
decided. This exception n(»t cotnpetent unless tlie same liti- 
satiuu be renewed; that is to say, between the same parties, 
tf)iieliiiig the same thing, and upoii tlie same cnum or 

I itle.^ 

,55 82. The mode in which this particular exception was. in 
practice, made available under the Konuin law, may be illustrated 
as follows: Ih, liaving no title to a hor^e, scdls it to 0. A. is the 
rightful owner of the hon^e and brings an action against (J,. wiio 
recovers a judgment against A. Aftcu'wards C. It »^es the horse 
and A. obtains possession of it. 0. brings an aelitm against A. 
to recto or possession of tlie horse. A. tiles an answer denying 
(I’h title to the horse. 0. successfully estops xi. fr<mi denying 
his title hy pleading tlie ns* ailju(lic((fa, or former judgment be- 
tween the same ]>arlies. 

I S3. Tile e,rc('j}tlones which were unknown to the old Eoman 
law, were introdnccd to mitigate its rigor by letting in defenses 
which were not admissible or valid ts//vd// juri^ ; by long usage 
and c^^toIn these exceptions became established in such a manner 
as to be recognized by \\k^ jtis clrile^ and ('easing to depend men ly 
the will of the jumTor, hecame in soini' measure compul- 
sory upon him. In the civil law the plea of judgment recovered 
at once suggests itself us {mahgous to the e^u^ej/th rei judicata 
above mmitioned. as directly founded on the fundamental princi- 
ple of the law, ‘*ne7no dehet his •ce^vanpro ^ina tadein camai'^ 
With the rule of the civil law rightly understood, which, in the 
language of Ulpian, says : res adjudicata pro verdute (lecijjiturj 
the law of England and America generally agreesd 

§ 84:. The sound reason of the rule cannot he better ex- 
pressed, than Paulus, in the digest, tlius lays it down : Smgulu 
confrorersHs^ singukis actiones una j adieati jinetj^ sufficere^ 

^ Bow. Mod. Civ. L. pp. 308, 309. 597 ; Notman v. Anchor, Ac. Co., 6 

® Prestcai v. Peake, E. B. tfc E. 330 ; 0. B N. S, 53C ; 8pnng’& 5 Co. 

Mortimer v. South, Ac. Co., 1 E. A Cl; Breimaa v. Clover, 98 Pa. St. 
E. 382 ; Barrs v. JackhOii, 1 Y. A 0. 274 ; Ferrer’s Case, 6 Co. 9 ; Davis v. 

Bledsoe, m Ala. 302. 
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probahili ratlone plaoidt * ne allter inotlits Utium QnultipUontus 
summam atque inexplicohileiji faclat dlfjiaultatein ; 'jaaxime^ Si 
dl versa pronuiiciarentur} 

Other passages in the same division (f the digest are to this 
effect; thus TJlpiaii sayb: genemllter^ (ut Juliamis definlt) 

exGeptio Teijudicatae abstain cjuotles inter easdem personas eadem 
quaestlo revoGatui\ vel alio cjenere jwdicilE^ 

Paiilus says : Gitm gnaeritur^ kaeG crceptio noceat necne ? 
inspiGiendum est mn idem Gorpus sit.^ Quant itas cadem^ id m 
jus, an eadem cama petendi et eadem conditio personarum : guae 
nisi omnia Gonourrunt, alia res est?^^' And again^ Si quis 
interdicto egerit de po^sessione, posted in rein agensnon TepeV dur 
per exGeptionem ; quoniam in interdicto po^sessio, in Lec'iime pro- 
pideias vertiturG and Neratius, ‘‘ curn de hoc, an eadem res es , 
quaeritur, haec speotanda sunt ; persons; id ipsuni de quo 
agitur : causa p>Toxima aotionis : nee gam interest, qua, rations 
qids cam oausam actio nis tonpetcre bili exidimasbci , q> rnub ac 
si qids, poded quam contra cum gudiGcdum, es^et.nooa indr - 
menta causae suae rejjpe} issetE'‘ Yoet, in his commentary on 
this title, says : "'^Non aider tamenhuic excqotioni locus est, qiiam 
si Us terminata denud moveatur inter easdtm personae, de eadem 
re et exeadem petendi taxtsO q sic ^it, uno, ex, his, tribas dejicienie, 
cesset, Etedem res intclUjkar quoUem apud judkem qmsteriorem 
id cquaeritur quad aqoud qjriorem quaesitum est, Eadtmpe endi 
causa est etiam, licet non eddem agatur actione, sed alio Jr died 
gene re eadem quaestio ventiletur ; cum eandem causam non lam 
actio fuciat, quam potius origo pstitionis. Qua ratione, cum 
projjter rei emptae vitium tale, propter quod earn einptor emp- 
turiis non fuisset, et redhibitoria et quanti minoris actio com- 


^ Digest, lib. 44, tit. 2, sec 0. 

^ Digest, lib 44, tit. 2, sec. 6 
® Digest, lib 44 tit. 2, sec. 12 
In Older that a res judimta shonlCL 
be available either as a bai oi an ex- 
ception, it was necessaiy that there 
should have been, in the former ac- 
tion, the same thing as the subject- 
matter of the litigation, the same 
quantity, the same light, the same 
giound of action, the same paities 


The object of the rule of res jude 
cata IS put upon two giouuds, the one, 
public policy, that it is the inteiest 
of the state that thei e should he an 
end ot litigation, and the other the 
haidship on the individual that he 
should be vexed twice for the same 
cause. 

^ Digest, lib. 44, Ut. 2, sec. 14. 

^ Digest, lib. 44, tit. 2, sec. 27. 
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pitere sic ut acilo^ (puitl dhlhltUm^m tnne 

contliiedt. Juliubihio i>hi(i}dt adt niru f 

aHera, posted orjift^ Q‘tl judieafm otc^pltnuu Sdt)uioeijid noi 
Tiiiniiis, iu a iioLe to the loth title ol the 4th hn nf the iii^ti* 
tiitcb upon tlio word:> * jq^ pttoiinib odi j mil fOiiaod'’ 

**'* Qiidi lla (Ojentl ohdot^ si f inlcni fjdOtsilo In I n * ti,sdmn /v eo(v foe^ 
9(1 ebt^ si oinniiL suit eod^o/i^ hle/)i conpii'^^ eo*h ah fpuinidiiH^ i hon 
jus^ eddtiii eddyi peti^ndi Cicdt^ni e nnhfio pi /sv/e^/v^/'/zL 

b4 a. In order that the eaceptlo n* I jndhutfm “-lioiild pH>diiee 
its effeet, the coiieurrence of the tolloulBg ('oiuhtinisH ueie indis- 
pensable : 

It was necessary that the new action should present for dtHn*-- 
ion the same qnestiou as had been already deteriuined by the fii't 
suit. 

The suit shouhl be between the same parties or their legal 
repre'^entative^, 

EiCcqitlo rtl judicatan ohftrf, rpudis easdmii pensioias 
eadeni quest lo eoeafiin vd alio fjt none judlcH} 

When the question was not the saiinn the exception could not 
be advaii(*ed, even though three might e\i-t other pioiutsof contact 
between the same suit. But Irom the nnfuient that the question 
was the sume, it mattered not tliat the means invt^ked were diiler- 
eiit, or that the action was presunt(‘d under another form. Et 
idea si Imredltate q)efita simjula^ 7us petal, veL smqidas nebm 
peiiiis liei^editatmii ]>et(it^ exceptioyiesiunynonchliutf and tlie same 
jirinciple, Eeieejitio jurisrmid I non tanluoi si ea aetloiie quis 
cujus nomineevegit jusjmmuhim^ opqmyii deiet^ sedeiiam^ 
si si modo mdem quest io in g udieium dedumtard'^ And in 

tlie same way, it mattered little whether the new action wuis con- 
trary to the terms ot a judgment wliich rejected a prior demand, 
or even to the facts which that judgment had recognized as estab- 
lished, and upon which the judge had founded his decision. 

Ee aidetn re agere mddur^ et qul non eeidem aetione agat qua 
ah initio agehat^ sed ctiani si alia expeviatw}\ de eadem tamen 
red 

Tlie exception might be advanced, when a certain point had 


' L. a, D cod. 

* L 7, S 4, D. H. T. 


® L 28, § 4, D. (le Jurejur (12, 2). 
* L. 5, D. h. t 



86 


The Law of Estoppel. 


been decided, not as the principal question, but incideiitallj? 
whether because it formed the basis, or essential condition of 
some other claim or came within the legitimation ad causam} 
Usually the identity of tlie object coincided with that of tlie 
question'’ (hence the expressions, eadem ^^idem corpics,^^ 
qiumtifas eadem^^)d Bat the contrary might happen ; and it 
was then only the latter which was considered. loties eandern 
rem ag% giioties apud jiidicem posteriorem id giiaeritur piiod 
apudpriorem quaesitum esV'^^ 

Thus if the thing the object of the second action, was to tlie 
object of the first action, as a part is to the whole, the judgment 
which had rejected the claim of tlie plaintiff to the whole was 
equally applicable to the part. SI qais cum totum p^otHsset ; 
partem petat^ exceptio rei judicatcB-nocet^oiam qoars in toto esty 
eademenim res aocepituTy etsi qMvs petatuv ejus. quodtotium 
petitum est ^ 7iec interest tdrum in copore hoe qioaerutury an in 
quantitate r el injure^'^ If the claim rejected by the ])rior judg- 
ment constituted the indispensable condition of light that the 
new action bad in view, this judgment might be opposed by the 
defendant, and reciprocally if the plaintiff had obtained in the 
first action the declaration of an absolute right, the judgment was 
considered as refusing the same right to the adverse party ; and 
if the hitter — the defendant in the action — chose subsequently to 
assert his right in the character of plaintiff’, ho would be defeated 
by the exeeptio rei judicataey cum judieatur rem oneam esse 
simul judicatiir ilUus non esseP^ 

§ 81 b. Quoniamdeejus quque jure quaesitum videtury cum 
actor petitioimnimplctr^ Even in case of identity of object and of 
tenor of action, the question judged might be different, by reason 
of a difference in the origin of the right which was the basis ot 
the suit. This was the case when the actions were founded on 
diffetent obligations. In fact, obligations take their distinctive 
character and their individuality from the mode of their creation, 

^ L. ?, §§4, 5; L. 8, L. 11, g§ 3, 10. L. 7, pr. D. h. t. ; L. 14, pr. L. 21, 
L. 18, L. 26, § 1, D. b. t.; L. 25, § 8, g, D. b. t, ; L. 27, g 8, D. de pact 
D. fam, ercibc. (10, 2). 2, 4). 

2 L. 12, 13, 5 D. b. t. s L. 40, g 2, D. de proc (3. 3). 

® L. 7, g 1, D. b. t. * L. 15, L. 80, g 1, T). de exc. rei 

jud. 
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Aiiil (Mililut Ijc separated tlierefroin. It follow^ tliat a differeiu*e 
!jct\recii tlie circiiin;,fcances wliich creato<l t!ie obliuation involves 
aiiodier as to tlic action for wliicli it may gronii<L>. faifio 
tkb coabtiterhit haedwfe <il)lhjath)ni vi (Oh hb !n jud!chnii o4- 
ihfda^ aUtm jilhUoi/dnu^ hiftjra I'd, X(*n ik ovy/v/v'- 

Ijm camus (Itbtlr i]iub Jin iji jXrrJhu , nh n, 

po&hH nosinitn If others i'-c with ro-poel to ah^^!llte or 

real riglit&, wlueli are inJopeiuient of th<i iinniier in wiiich thoy 
may have been acrpiired ; so that a dilTcrcnce in thi- particular 
effects no change in eitlier their nature or eliuractcu^ ]f, the n, 
the owiieraliip of a thing li.is Ijeon rejected ]>y tla? jiidec, and llio 
same plaintiff returned to the charge, alleging aiiollier inodo uf 
aequihitioii, he would Ije deleated by the rd ^ 

iiniebS lie could invoke facts and eirciunstaic'cs suh^etjuenr to the 
judgiuent pronounced in the iii’st -nit fu 

doi/dh/u/H aliftfii (uni^sant facet undala anfun (fj/nda) pdhudm tam 
faclV''^) eansa nora nlecfsc or tliaf he had on the pre\ ions 

occasit)!! limited the qin^stion buhmitted t^» the pidge, to one H)le 
inode of aci|uiwsitioii {ranm aiff^fa c,rj/j*( sia), in whirdi cjbo tlii‘ 
effect of tlie resjadteattw uM ue'*e‘^-arily he confuuMi wffliiu 
the hUiiie liiuitto. Ad’aaas hi jjn’so/iant aJ^ fbdacuhas In n la 
lioG iJlffitciiif • quod cum nfih/a a-s* ah eoddn 7n'dd ddM(da)\ 
suigulas odhjatloaes dnigidae onixae fScqaa)da/\ /o-'c al/rb Cfirain 
alterlmjbetlticne vkiatii/\ at etna i/i rnn ago non caimt^ 

630 qua real Qti eaai enm dlco^ <ra)neH caume laia pelddtme ajjp7*e 
henduntup, acqiic eni in ampVntfi quam nr/nd jcp mut tcse jxXd ; 
salplm aatem debeid jmtesV 1 )chI<iuc it ceUm .saihd q slhond- 
nan pdreto, qnan oh eani ratt 7nnmi me npldniaiH^ quod ^ndd 
traJHihus ah alio est ; cunt in tjo /irpcdltaria canaib noais aw/, 
rupsus jietcnti mild ohdatureni ei^ccpflotuon. SI qnin autem 
pdaf funduai suitni aw, po quod I'Hian ennt pihl tpadklerit; 
qmtea alia ex cama qjetat ; cama adjeda non dtbei sunimopepi 
except lone 

^ L. 18, D. de 0. et A. (44, 7) ; L, ^ 14 ^ § D. ^ ^ j 

irat I), (ie U. I. S P- in t. 

^ L. 11, ^ ^ 4 , li. t; L. 14, § 1 ; ^ L. 98, § 1, I), de leg. III. (‘2), L. 3 , 

L. 21, ^ o ; L 21, pr. D. E. t.; L. 42, ^ 4, D. de aq. vel omitt poss. 

D. do lib. f Hiwa (40, 13), (41, 2). 
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§ 85. Tlie second condition indispensable to constitute the 
res judicata was that the judgment should have been pronounced 
between the same parties. Judgments could neither benefit or 
injure third parties, nor was there anj^ distinction, in this respect, 
between judgments wdiicli affected absolute rights and those 
which referred to obligations. Elsi eadem quesiio in omnibus 
judlciis mTtitur^ tameu person arum mntatio^ cum quihus sim 
quits 6UO noinine agitm\ aliam atque aliam remfacif saepe con- 
stltutum est^ res inter alios j udicatas^ aliisnon praejudicare.'^'^'^ 
The identity of the parties did not, however, require that the 
suit should be by and against precisely the same persons who had 
been parties to the former proceeding, the character of identity 
extended also to their respective successors, universal or particu- 
lar, provided that the quality of successor had been acquired 
subsequently to the judgment in question.^ Rei judicata a per- 
sona autoris ad emtorem transire solere^ retro autemah emtoread 
auctorem rererti non debere^ quare, si liareditdriam rein vendi- 
deids^ ego eemdem ab enitore pjeticro et vicero^ petenti tibi non 
opponam exception am at si ea i^es judicata non sit inter me et 
earn cui mndidisti^ In the same way, if a person called to 
appear prominently as a party to a suit had abandoned liis posi- 
tion in favor of him from whom he held his rights, judgment 
could be asked, for and against tliat person, exactly as if be him- 
self had maintalt ed the suit.^ Ilei judi cairn exceptio tacitecon- 
tmere videtur o tunes personas^ quae rein in judicium deducere 
sole lit. Hoc jure utimur^ ut cxpiarte actoris in exc. reijud. has 

personcB continerentur^ quae rem in judicium deducun% inter 
nos erunt procurator cui mandatum est^ ceV 

86. Sdeniibus seiitentia^ quae inter alios data est^ ob6S% 
cum quls de ea re cujus actio ml defensio primum sibi competit 
seqiieniiagere patiaturquia ex voluntate ejus de jure^ quod ex 
persona agentis liability j udieatum estd^ 

^ L. 2, C. fluito les jud. (7, 56) ; L. ^ Julianas L. 3, § 1 D. de Pi^a. 

1, L. 3, L. 29, L. 22, D. de exc. lei. (20, 1) 

3 ad ; L. 7, ^ 4, D. h, t. ; L. 63, D. de ^ L G3 D de re jud. (42, 1). 

H. i. (42, 1), 6 L. 4, D. h. t. L. 11. § 7. L. 25, | 

s L. 11, § 3, D. de jurej. 2, D. b. t. L. 56, B. de jud. (5.1.), L. 

L. 11, g 3 9, 10 L. 29, g 1. 27, L. 06. D. de proc 3, 3, Kell^^ L. 

L. 9, § 2, D. de. exc lei jud. C §39-44 
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Exceptional Ij, and in certain special caftCs, the aiitliority of 
the judgment extended to others tlian those who had been parties 
to tlie former action {Pronuniiatio hive mxfeniia jus faeif). It 
was thus : 

I. In some contest respecting hereditary right. 

II. In confessory and negatory actions, when one of the 

eo-proprietors of the dominant or of tho sub-ervieiif property had 
airoady been concerned in a suit as to tJie existence or iioiiaai^t- 
cmce of a praedial servitude/ ijhnn 

sinrjuH ct vifiarla et pvodult d 

(Vfeadif, solid inn debet rcditidtiere ; qnia dinsioncui huee m 
fioo vicpjdd. 

in. In decisions as to the status of pei-sons and as to faiiiih 
rights if they coneerne<l paternity or patronage ; hut with this 
modification, that the could not l>e opposed to him 

who cdaimed to be the true owner of the rieht previously con- 
tested ami adjudged between other persons.^'" 

Finally, it mu>t be ol>ervc<l that the principle which declares 
that a demand already rejected by the judge should not be reas- 
serteil, was applicable, in the same manner and within the same 
limits, to the case.wliere it was sought to contest a right which 
had been adjudged to the })laintiil in a previous acti<m. The 
judge called upon to decide in a fresh conte&t, was houml to take 
the prior judgment as the basis of lu.s own decision, in order that 
the principle res judicata pf^ovadtata acciqntud^ might be roah 
ized to its full extent.® 

Quia et si petisseui a te Itemlltateja et prohassem meam 
nihilominus ah altei^o petendo^ id ipsuvi prohari reeme hahen //?. 
To this hypothesis must also be applied, the rule, that the adju- 
dication of the whole includes that of a ])art ; and that the recog- 
nition of a right implies the recognition of all that immediately 
and necessarily accompanies it. 

§ 88. How the Doctrine war made Available.— It will be 

^ L. 4, § 8, 4, D. si, serv. vind de jur. patr. (37, 14). L. 42, I>. de lib. 
(8, 5). causa (40, 12). L 5 I). Si ingen, esse 

^ L. 1, ^ 10, L. 2, L. 3, pr. B. de die. (40, 14). 
agnosc, et al. lib, (23, 5). L. 1, § 4, s l. d. r; j. r. g g. L 
D. de lib. exbib. (43, 80). L. 14. D. 12, D. de jurej. L. 50, § 1, D. de leg. 

1 . 
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apparent from an e:s:amination of the civil law rules and the 
essential requirements of the exceptio rei judicaim that the doc* 
trine at the present time as developed in the subsequent parts of 
this work has met with little if any modifications. The civilians 
thus state the principles : In order to have this effect three 
things are requisite : 1st. The demand must be of the same 
THING-. 2d, BE FOE THE SAME cause. It mUSt be M\DE 

IN THE SAME MANNEE. Qiiiuji q^umrltiiT luieo exceptio (rei judi- 
cata) noceat necne ; insjyiciendum est an idem corpus sit^ quan 
titas eadem^ idem jus ! et an eadern causa qoeiendi^ et eadem con- 
ditio personarum ; quae nisi omnia concurrant^ alia res est. If 
the three things concur it is immaterial whether the action is 
eodem an diver so genere judicii. 

§ 89. Of the first requirement ut sit eadem res. This prin- 
ciple, that the exceptio rei judicatm can only be made available 
in case the second action is for the same demand as the first, must 
not be understood too literally. ^'‘Idem corpus in hac exceptione 
non utique omni pristina quantitate velservatd^ nulla adjectione 
diminutioneve facta ; sed pinguis pro commiini utilate accipU 
turP Thus, the flock which I now demand does not consisD of 
the same sheep which it did at the time of the former action ; 
the action is for the same thing, therefore it is not maintainable. 

Si petiero gregern [etvictus fuero\ et vel aucto vel minuto nit- 
mero gregis^ iterum eundem gregern peiere obstabit rnihi exceptioP 
It is the same cause of action when the subsequent action is tor 
part of the same demand. “ Bed et si speciale corpus ex grege^ 
petam, puto obstaturam exceptionemP Thus it is laid down bj" 
Ulpian : “S quis^ quam totum petisset., partam petat, exceptio 
rei judicatce noce% nampars in ioto est • eadem enim res accipi- 
tur\ et si pars qoetatur ejus quod totum petitum est^ nec interest 
utvum in copore hoc quaeratui\ an in quantitate^ vel in jure.^'^ 

§ 90. It is the same demand or cause of action which has 
already been adjudicated, when the subsequent action is based 
upon anything issuing from it, which could only belong to the 
defeated party as far as the thing from whicli it ibsued would 
have done so. Thus, if an action is brought to recover a female 
slave and the defendant recovers judgment, the plaintiff can- 
not afterwards upon the same ground recover a child of which 
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she lias been delivered, for ilio plaintill can have no other title 
to the child than he had to the niotiior, for that would he renew- 
iiu?; the question whieli had heeii determined hy the former judg- 
ment. ‘■SS'/ anGUld'iii jm UcfU) rf 

ctj^oUUti^a eonfid((m coavGiiPrH d p* ja moe pnim}! 
jjeiaifb utnim idem pfh^e rhUnt^fin rdhid, iadfjiKfr qu> sfimiL's 
6s/, et qiudmn ita dpinh'i uiihh t!i /v//^ /q/Z. qniiU . 
(qmd J udicem id q^nutufar^ (tj)ffd 

quueHituin tht : In his iqiiuefeee nmn ibus tefeq^io {eel Judit 
nocetP 

g 91. If suit is brought for the recovery of the principal <!oht 
and Judgment is rendered against the party claiming it, he e.m- 
not afterwards maintain an action fur the iiiteie^t wdiicli would 
only be duo as arising from the principal. The conveive of tins 
does not hold good, for although a party has Liilefl in an ac*tIo!i 
to recover int(‘rest he may still re<*ov(*r the ])ri!icipal,for the prin- 
cipal may be due in ca^es wdien the inteiv-t is not. 

‘hS7 injudivio arfuin sil^ f/sin'iceqne ,<i(d(ie qyefltiihe sint^ mm 
est veeendnm ne noeea!' u^eepio /v / Judiiudar 

ISo if an action is brought fi)r a path ovtw a party's land and 
Siiihsequently another action is In ought f<n* a roadway. Is it the 
same cause of action, and will the (hdVnse of /v ^ judlHilne be avail- 
able ? It would seem that it should, and that it is the same cause of 
action, as the roadway seems to iindude the foot path and as the 
action for a foot-path has been adjudicated against the party it 
follows that the roadway do(\s not exi&t ; but the contrary 

is true, and the eievci>th) rei jiidicntife is not available, for the rea- 
son that as these rights of servitude are entirely distinct, the 
demand of one of them ha^ a diiferent object from the demand of 
the other, and tlnu-efore the two causes of action are not the same, 
and the <lefensc of is inapplicable. The deeisicii 

in the prior action wais that no foot-patli existed ; it does not fol- 
low that another kind of servitmle for a higlnvay does nut exist, 
in n*gard to wlncli there wa^ no quesdon made in the former 
a^'tioiL Thus Ulpiaii says: /S7 qui sifer pflerU^ d^ biile acimn 
qmto fartins defeadi ndum aJiud oideri t\tHC jeHinhi 
abdd nunc et ideo Cteceptinneut rm Judieufae et\!<(ieed It i'l 
otheiwise when the demand, although mcu'c exieusi’ve, is for the 
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same kind of servitude, of wliicli Africaniis gives the following 
example : Egi teoiomjus mild esse aedes meas mqiie ad decern 
fedms altiiis tollere, post ago jus mild esse usque ad mgiafi 
pedus altius tollere ^ exceptio rei judicatae procue dubio obstahlt^ 
sed et si rursus it(i agam jus mihi esse ad alios decern pedes tol- 
lere^ obstabit exceptio,, cum aliter superior pars jure haberi non 
possit^ quam si inferior quopue jure liaheaturP 

§ 92. Of the second requirement, that the cause of action be 
the same^ ut sit eadem causa petendL It is not sufficient ground 
for the defense of rei judicata that the second action is for the 
same thing, unless it be for the same cause, oportet ut sit eadem 
causa petende. There is in this respect a distinction between 
personal actions and real. Although a party fails in a personal 
action in recovering judgment for a sum of money due by virtue 
of a certain obligation, this will not prevent a subsequent recov- 
ery of the same thing as due in a different manner. Thus, where 
A. agrees to give L. a certain chattel or a sum of money for a par- 
ticular piece of work, as B. may elect, and subsequently B. pur- 
chases the chattel and B. commences an action exempiio for the 
delivery of the chattel and fails by reason of his inability to prove 
the sale ; this will not preclude B. from bringing a subsequent 
action for the same chattel, by the actio ex prescriptio by virtue of 
the agreement. On the contrary, in real actions, if the claim is 
for a piece of land wiiicli is claimed belongs to the plaintiff, and 
judgment is rendered against him, he is barred from maintaining 
anotlier action for the same land, even if it is claimed under a 
different demand from the prior one. The reason of that dis- 
tinction is that the same thing may be due in a personal action 
by virtue of different obligations, and there are as many different 
claims and as many actions against the debtor as there are many 
causes of obligation, which actions involve as many different 
questions, and a judgment in one decides nothing in regard to the 
others. The judgment in the action exemptio that the plaintiff is 
not entitled to the chattel by virtue of the sale does not establish 
the fact that lie is not entitled to it on a different contract, and 
consequently does not preclude an action for the same chattel on 
an action founded on such contract. 

It is otherwise in regard to the right of property ; although 
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there may be several different claims fur tlie '-ame there 

can be only one right of property iii it; tlieref<jrc\ when a <*aiibe 
of action has resiiUva! in favor of the defendant, wlnm the plaiu- 
tiff claims tlie property of a certain thing there can be no other 
action niaiotained agaiiist the huine parly for the same prf>pert\% 
for tliat would be to renew the question alreadiy dtcdiled, the 
single rpiestion in litigation wute ^\lietlujr the piojarty In loi g< d 
to the plaintiff or not ; and il is of no iinporranec that lht‘ plain 
tiff failed to set up all hi-> rights upon wlucli lii^ caii^o o! acUioii 
could have been maintained ; it suititdeiit that it inielP 
been litigated. Thus Panins says : Adfojie hi e/y Of'- 

tionhms in In hoc (Jijjti unt, (pio>l com hoIuo /v s (h mhL m 
nilhi (lchmtin\ singvlas ithHaatiom^^ ean,\o Sfpmnton 

nec tfllii taniun alt( ihione rltldfnn ni ipnun In non 

etTpressd cansd tx qua n^n inttun cs.vc dteo toouts cno,n n/o/ 
2 iditi(me ((jprduniihfntin* j n^ pie mini ampH ^ piani tV noi 
mna potcht Pippins tinfoin (h\>^ ri poitd. Ilenc'e tla^ inh*, non 
'id cx plurihupi causi^i (hbmi nohis idmi pohd^ ifa phinilni^ nno^h 
ideni p^mit nodnuni 

I 93. In regard to real action.^, the judgment is an estoppel 
only in cases where the party claims as owner in a general nia li- 
ner, and without any (pialitication ; but if the lairty claims the 
ownerbliip in a restricted or cpialitied manner, a judgment that 
he was not entitled to it on that ground would not prevent an 
action upon any other. Thus, if A. claimed an estate as licir at 
law and disputed tlie will of tlie tobtutor on the ground of its 
invalidity or that it was forged, he would not be precluded from 
claiming it on any other ground. qiKutionis titiduH Junior 

inojjiciod iehianit/di cainsion hednd^sAfit Judicatae ret jjrcscriptln 
non olbtaret eandein herulititfem alia caiim olndlcaiUi. 

No matter how getieral tlie claim of ownerblnp may have 
been in the first action, it does not preclude the party from main- 
taining an action by virtue of a title which has become vested in 
him suhse(|uently ; for the judguieut that tlie party was not 
owner oi the property at the time of itb rendition does not pre- 
vent liiin from subsequently acquiring title. The question 
whether the same party has since acquired the jiroperty by a 
title which has accrued since the judgment is entirely different 
from that before decided, for it is a well-settled principle that 
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the exceptio rei judioatcB only applies when the same question is 
renewed wdiich has already been decided. 

§ 94, To make a judgment, pleaded in bar, a technical 
bar, it must appear to have been between the same or sub- 
stantially the same parties. A nominal, but not substantial, 
difference in parties does not effect the estoppeld The gen- 
eral rule that a judgment of a court having jurisdiction of 
the subject matter and the parties and the process, and rend- 
ered directly upon the point in question, is conclusive between 
the same parties, is not complied with, when the same per- 
son, though a party in both suits, is such in different capaci- 
ties — in the one individually, in the other as administrator. 
So, if an action is brought by A. as guardian of B., a minor, a 
judgment against A. as guardian is in his official capacity and 
will not preclude him from maintaining a subsequent action in 
his own right, individually, and vice versa. For in the prior 
action A., properly speaking, was not a party. The real party in 
interest was the minor, by A., his guardian. The subsequent 
action in Ads own name is not then between the same parties ; 
the person may be the same but in different capacities, and the 
former action cannot preclude him from maintaining the subse- 
quent action f but wliere tliey litigate their individual rights in 
the same action the judgment is conclusive. Thus, wliere an exe- 
cutrix, who was also the widow of the testator, being sued in the 
former capacity only, but raising in her defense of the suit the 
issue of her rights as usufructuary, will be personally concluded 
by the judgment and cannot subsequently attack its validity on 
the ground that she was not cited in her individual capacity.® So, a 


* Mondell v. Steel, 8 M. & W. 858; 
I liomp&on V. Robeits, 24 How. 233; 
Lneuiioic v. Hiischel, 3 Pick. 33; 
lidden v. Seymour, 8 Codh. 304; 
Lawience v. Hunt, 10 Wend. 80; 
luipelyev. Prince, 4 Hill, 110, Calhoun 
V. Dunnin^^ 4 Dali. 120; Baiker v. 
Cleveland, 10 Midi, 230; Stoddaidv. 
Thompson, 31 Iowa, 80, Carrie right v. 
Carpenter, 8 Miss. 328; Gaidner v. 
Kaisbeck, 28 J. Eq. 71; Daven- 


port V. Barrett, 51 Ind. 329. 

® Landers v. Amo, G5 Me. 2G; Hop- 
kins v. Connell 2Tenn. Ch. 326; Ro- 
binson’s Case, 5 Co. 32; Rathbone v. 
Iloovey, 58 N. Y. 463; Leggett v. R. 
R. Co., 1 Q. B. D. 599; Jadvson v. 
Mills, 13 John. 463; Sindair v. Jack- 
son, 8 Cow. 565; Jackson v. Hoffman, 
8 Cow 271; Metiers v. Brown, 1 N . & 
C. 686. 

® Denegre v. Denegre, 38 la. An. 
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Judgment ia favor of the pluintiff in an action broiiglil h\ liiiii 
against a sheriff for taking goods, an<l in which the sheriff justi- 
fied under an execution in favor of A. aiul against Ih i-, not yr .9 
jiidlciita in a bubsequeiit suit brought by the siuae plaintiff 
against tlie sheriff for taking the suiiie goodo and in which the 
sheriff justifies under an execution in favor of (1 and auaihk-t B, 
Though the party — the sheriff — was the same in huth suits, he 
not the same party in respect to the interests in the two 
tor the reason that the doctrine of rts jndlfMta applies only 
between the oanie parties. 

§ 95. It is immaterial whetlior the action be in the same or 
different mode of procedure {eodem an dicenso fjemrejudicii)^ 
provided these three requirements wdiicli are liientioned oxi‘-t. The 
authority of lies Judicatae equally attaches whether the matter 
ill issue is in tlic same form of action or anotiier. Eodem an di- 
verso ffenere .halieli general Her, ut JidhfnJiis defuit, ea^cegEo res 
jadloidae ohstat, guotie^ inter easdeni i)ersonas eadeai gaaedio 
revoeatur vel cdiogenere jndieii Thus in an action hyA. against J]., 
qvanto minoids, to oiitain an abatement in the price of a chattel 
wliicli xi. alleges is uribonnd, against which B. has given a war- 
ranty, and tlie judgment is rendered in favor of J>. on the ground 
that there was no fault, or that the warranty did not cover it, and 
subsequently A. institutes an other action to rescind tlie sale for 
tlie same fault, the plea of res jndicafae is available, althougii 
the matter in issue is presented in a different form and aims at 
a different conchision, the three leqiiisitics above stated concur, it 
is the same ch'ittel, eadem res • tliere is also eadtm C(Uisi pdendii 
for the question in both cases is that of warranty, and the ques- 
tion is between the same parth‘S, the difference of the actions and 
of the conditions does not prevent their having the same effect, 
and !>eing eadem res, earn qids adionem matat, et ex pireta% 
daannodo eadem re experiatar elsi di verso genere adionis qua7ri 
rndltant ridetar de eadt ni reagere. Thus to an action of indebi- 
tufas ahSiwipsH for the value of goods, a judgment for tlie de- 
fendant, in trover, for the same goods may he pleaded in bar, 
provided it appear, by proper averments in the plea, that the 

6Sy, Young V. Babiloii, 01 Pa 8. 280, Rogers, 77 Pa. S. 160. 

Tenseli’s App,, 77 Pa. S. 71, Cox v. * Stoops w Woods, 45 Cal. 439. 
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j-l /-I WflS tll6 StllilO IP- botll JlCtlOllia. So^ 

<iaestioB indelitaius assm^mt for the value of 

the goods may p principal consideration is whether 

same "“rase of acti in both, which uu.y ap- 

Sher bv piopei- averments in the plea or by proper facts 
peai eith y^ 1 1 criterion is that the same evidence 

stated in a yei m • g jadgment in assumjtsit upon 

on the same policy. 

. qfi If however, it be doubtful whether the second acUon 
. A;!ht 'pro eadem ca^csa, it is a proper test to consider 
^ tl/smne evidence would sustain both actions. Two 

causes of ac lo ^ ^ convenient and safe test for 

Il^eShiinlwhetberornottho judgment in one action should 

siffictot .0 sec„« or tl.e julgment in the #,,t, it 

is a bar.^ 

& 97 It is not essential that the successive causes of action 
should be the same, but when the very matter or thing which it 


1 Hitebinv. Campbell, 3W_BUck, 
778; Maitin v. Kennedy, - u- « r. 
71; Buckland v. Jolmson, lo C. B. 
163; WiKlswortU v- Bentley, L. J. 
Q. B. 3; Hunter v. Stewart, 4 De G. F. 
& J. 178; Bolpbin v. Aylwird^ lo r. 
Eq. 583; Dubois v. B. B- Co. 0 Fisb 
P.U. Cas. 201; Biker v. Hooper, So 
Vt. 4.57; VoogbtY. 

663; Connery v. Brooks. *o Pa. , 
Lindsey V. Tbomp.on 1 Tenn. Ok. 
373; Stowell v. Ckttmberlain, GO N. 
Y. 373; Ewald v. Walerhoust, o7Mo. 
003; Moore v. Watts, 1 Ld. Riyrnd. 

014; Lawrence v.Ventou 3 Suumer, 

30; Miller v. Mannice, 6 Hill. 114, 
Overton v. Harvey, 9 0. B. 824; E.isL 
man v. Cooper, 13 Pick- -^ib; 1 -ue 


V. Percival, 61 Me. SOI ; Slade’s Case, 
4 Co. 92; Follansbee v. Walker, 74 
Pa. 80G; Peicy v. Foote, 36 Conn. 
102; Cannon v. Brame, 45 Ala. 262; 
Taylor V. Castle, 42 Cal. 371; Crocker 
V. Ronton, Dud. 254; Clegg v. Dear- 
den, 12 Q. B 576 ; Johnson v. Smith, 
8 Johns. 383; Puce v. King. 7 Johns. 
20; Giegory y. Buiral, 2 Ed. Ch. 217, 
Steiuhach y. Ins. Co., 77 K. Y. 498; 
Waltz V. Bourway, 25 Ind. 3S0; Gates 
V. Gorham, 3 Yt. 317; Hadley y. 
Green, 2 Tyrw. 390; Wiat y. Essmg- 
ton, 2 Ld. Raym. 1410; Harding y. 
Hale, 2 Gray, 400; Edwards y. Stew- 
art, 15 Barb. 69; Marsh y. Pier, 4 
Rawle, 285; Daw ley v. Brown, 79 N. 
AL 891; Gardner y. Raisbeck, 28 N. J. 
Ea 71. 



Estoppel by Kkcopd, 


m 


is sought to litigate must have arljudieate*! in the prior 
action^ tlie bar or estoppel is complete.* TIuh wiien in an action 
to recover taxes paid on land for certain year<, a partimlar 
tioii lias been adjudicated, sindi adjudication will be cfmell!^ive 
on the parties and their privies in aiiodicr action to recover taxe-^ 
paid for subsequent year.s, when the suh-eqnent puyiiients v'ere 
made under precisely the same claim of right and iimUn' the 
same circiimbtances as the former.^ 

§ 98. Wlieri3 specitic facts ur rpiebtiun.-i have been adjiidhailtHl 
and determined in a former suit, and the same facth or C]U«\-tioiis uie 
again put in issue in a subsequent suit between tlie same panics, 
their determinatimi in the former suit, if pnqjerly presented andi 
relied on, will be held conclusive upon the piirties in the latter suit, 
without regard to whether tlie cause of action is liie .-.iiiie in both 
suits or not. Such estoppel to rediligatothe^ame (jiicstioii is i‘qually 
available to the piaintiff iia to the <Itd‘endant.‘^ Thus an action ot 


* Goodenow V. Lit^ditield, dU Iowa, 
226, Ha n}ina!i v. Robcits, .Vi did. 64; 
K. it. i'o. V. Schwartz, lU III. Apu. 
460, ( n\]us V. K. It. C'o., 76 X. \b 
6ti0, iiubcits in , V) How. Pr. 160; 
( 'icve V. Poweii, 1. 3L d: it. 2<)S; 
Jlitciicii V. (Wiapbcil, e lila. S60; 
RoutledgY} V. Ilbiop. 2 E. A; E. olO; 
Flitters v. Allfivy, L. ll 10 (’ P. 20; 
Bank v. Rude, 26 Kaii-. 126; Hartsou 
V. Shaaklin, VS C'ai. 24b; Gurdiiicrs 
Appeal, bO Pa. St. o2S; Louis Tius* 
tees-, 100 L. S. lt>2; State v. Boothe, 
Ob 3Io. 640, Seiirauili v. Bank, b Daly. 
100, Gibbs V. Gruik^baiik, L. Ik S L\ 
F. 454; Slade’s C\'e‘e, 4 Go. 01; 
Thru^toiit V. Graiter, 2 BL S27; Pliil- 
lipsv, Berryiuaiu 6 Duuel. 2b0; King 
V. Cba^e, 15 N. IL 9; Doty v. Brown, 
4 X. y. 11; Agnew v. 3icElroy, 18 
552; 5"oiU!g v. Bla<’k, 7 Gimd< h. 
505; Pinuey v. liarucN, 17 Conn. 420; 
Green v, Gltiik, 5 Denio, 497; Scr- 
gatxnl In rc, 17 Vt 425; 3Iiller v. Mau- 
ice, 6 Hill, 114 : Eastman v. ('ooper, 
15 Pick. 2’^G, Ttad v. Wooihvard, 6 
Paige, 470; Lynch v. SwaiUon, 53 3Ie. 
Von 1.-7 


niO; Ltjve V, Waltz, 7 (111. 259; Grccu- 
IcuT V. Lud(iingtiai, 15 Wis. 5S8; 
At« itison V. Goinmi-sioncT'?, 12 Ka-^ 
r.H; Berry v. Louis 19 30^*^. 416; 
Aspd*‘ii V. Aixou, I How, 490, 
lou V. 'W'iiiMO, 1 Gra\. 29‘J; Fnmey 
V. Finney, 1 P. & D. 4b6; FeirerV 
(’UH‘, 0 Co. 7; Hadley v Greco, 2 
T}rvv. 690; tJiiaidin w Dean, 49 Tesr. 
216; Iboii'-cy V. Herndon, I McLtain, 
5i0; 3laiiin v. Kennedy. 2 B. & P. 71; 
Duncan V. Stokes, 47 tia. 595, Oufrani 
V. XIorewood, 6 East, 64G, Biikhead 
V. Broun. 5 Suiidt. 461. 

Guoilenow V. Litchfield, 59 Icnva, 

22 <}. 

Tilley V. Bridges 105 III 660; State 
V. Boothe, 68 3Io. 540; Sehranth v. 
Bank, 8 Daly, lOtl; Cimllis v. Smith, 
25 Kas. 506 ; Radford v. Folsfiin, 6 
Fed. R. 199 ; Reynolds v. Babcock, 
00 Iowa, 2bl); Heioman v. Louibiana, 
64 La. Ann. 805; Price v. Dewey. 0 
Sawyer, 496; S. 0., 11 BVd. Rep. 104; 
Goodenow v. Litchfteld, 59 Iowa, 226; 
Yallundingham v. Ryan, 17 111. 25 ; 
Carroll y. Hamilton, 6i) La. An. 520; 
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assumpsif for inonev had and received, the avails of certain goodSj 
first came before the court upon a deiiinrrer to a plea of a 
former judgment for the defendant in an action of trover for the 
same goods, and judgment was given for the plaintiff. The issues 
of fact were subsequently tried, and it appeared in evidence that in 
the suit in trover the defendant had a verdict on the merits, upon 
which judgment was perfected ; and the court held it a bar to 
the action in assumpsit as being for the same -cause. The court 
said that, as there was clearly a conversion before the action of 
trover, the only question must have been on the property ; and in 
the action tlje same question arose ; and the first action deter- 
mined the goods not to be the plaintiff’s.^ So where the question 
of a mistake is imolved in a hill in equity, and the question of 
mistake is deeided the eomplainant, the decree will be held 
binding and conclusive upon him in any subsequent suit seeking 
other relief on the same ground.* A matter or cause of action is 
o^es judicata \v\\qvl it is actually merged in a judgment, or the 
same point has already been decided between the same parties ; 
and if, by law, a judgment could have been given for the plaintiff 
in a former suit, for precisely the same cause of action as that for 
which the present suit is brought, it has, within the rule, passed 
into judgment, and is res judicata. But in order to bar the sec- 
ond action the circumstances must be such that the plaintiff might 
have recovered in the first for the same cause alleged in the sec- 
ond.^ It is not sufficient that the transactions involved in and giv- 
ing rise to the two actions are the same ; the causes of action 
must be identical to the extent that the same evidence will sup- 
port both. The form of action may be diffeient and the causes 
of action still the same ; that is, the same evidence may be 
equally available to support cither. A judgment for the defend- 
ant ill an action of trover may bar an action of mdehtitatus 
amc??i2?sit for tlie value of the same goods, but to constitute a bar 


Ledoux V. Burton, 80 La. An. 576, 
Barkdue V. Ilermig, 30 La. An. 618, 
Login V. Iloibeit, 30 La. m ; R R. 
Co V. Scluitte, 103 U. S. 118. 

^ Hitehen v. Campbell, 2 Wm. BU. 
778; Sewell V. Scott, 35 La. An. 553. 
Tilley v. Bridges, 105 111. 336 
® Rogers V. Ripley, 25 Wend. 432; 


Briggs V, Wells, 12 Barb. 567; Burt 
V, Sternberg, 4 Cow. 519; Bank v. 
Biidges, 11 Rich 87 ; Mann v. Rogers, 
36 Cal. 316; Bigelow v. Winsor, 1 
Gray, 299: Bagot v. Williams, 3 B. & 
0. 235; Nelson v. Couch, 15 0. B. N. 
S. 99, Stowell V. Chamberlain, 60 N 
r. 872 
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it 111 list appear tliat the quest ion of property \rt< passed upon in 
the lirst aeti(ni. 

§ HO. Parties to a eoiitrovertoj caiuiot, after jinlgHient^ revive 
it ill unotlier court and cuiiscj in order to raibo again t bequest ions 
already in issue and adjudicated. If an aeti<^ii he hroiinht and 
the inerits of the que^ion be diVciLN^ed between tlie paItie^ and 
a iinul judgiueiii oljtained by either, iLe parties an* coindialed 
and eaiiiiut canvass the same question again in am her aelion, 
although, perhaps sonio objection or aruiunent might have betm 
urged upon the fir* t trial vvhi^di would hu\e led to a d’HVrent 
judgment. In biich a ease tlie matter in di*piite having pa^^d 
in rem the former de(*ision L eoiiclu*ive between 

the pal ties if either attempts, hy coniriumeing anotlu*r action to 
reopen the quebtiuii.^ A decision once made hy the liightht tri- 
biinai empowered to pasb upon it, or a judgment rendercal by a 


^Gieatiisad v BoniiUr, 7 T. K. 
bagot V. 'WilliaiiiS, 3 B. C\ 
Place v. Potts, 5 il. L. (tis Cs3; 
O\(iloii V. ifaivey, t) C. B. 304; Tom- 
iner V. White, 1 IL L. Ltis 100; Whit- 
taker v. Biainsoii, 2 Paine <’ V 30U; 
Claik V. Youiig 1 CTaiu h, mt; Giant 
Kasnb(*y, 7 Ohio S. lo7; Ptoele v. 
OumnDghaiii, 3 Pnik. C. It. 310; 
'\Ianl\ V. Khlfl, 33 Mi^s 141; Boston 
V Haynes, 33 (’at. 31, (’hainbciiain 
V. Cu! lisle, 20 N. II a40; Cleveland, 
^kc, Co, V. Eiie, 1 Giant Gas. 212; 
Pairisli V Fen is, 2 Bhuk, OUO, Bige- 
low v. Whibor, 1 Gray, 223, Kelson v, 
Gcnieh, 13 0. B. N S. 03. Bans v. 
.lackbon, 1 Y. k C. 5ba, Puce v. 
Devey, 0 baw'jer, 403; State v. 
B(H)th(\ Ob Mo. 313; Thompson v. 
}il}nck, 21 Minn 4; Dtnis v. Bed- 
sole, 00 Ala 302, Caldutl! v. W’hite, 
77 Mo. 471, Santa Ciiiz t. Santa 
Ckua, i)2 Cal i4tt; Keymdds v, Bab- 
cock, 00 I(a\a, 2S9; (Soodeiiow v. 
Litchfield, aO Iowa, 220; Koyes v. 
Kein, 34 111 321; llendtrsoii v. Hill, 
04 C4a. 232; Caldwell v. Mliite, 77 Mo. 
471; WiKoii v. Boughton, 50 Mo. 17; 
Abhley v. Glasgfsw', 7 Mo. 3,20; Cald- 


%\ell V Lo<‘kiidae, 3 Mo 30S; Ildl v. 
St. Loui^, 20 ^lo. 5s ; Smith v. 

42 Mo. Ibo; Goulmim .s A[>|.hm], 83 
Pa. St 52y; Moiiison v. Cliik, 55 
Te\. 437, Monti'onieiy V Ilaiiington, 
58 Cal. 27ti ; Mo’^-e v. Kims, 31 Mass. 
151, N(uh) V. (’aldwell, 51 Iowa, 
lo2, Hudson V Judge, 42 Mich. 233; 
iauienee v. Milwaukee, 45 Wib. 306; 
Lewis V. Boston, 130 Mass. 330, For- 
man v. Buii.s, 07 Ala 248; Poweisv. 
Bunk, 120 Mass. 44; Steinbach v. Ins. 
CW, 77 N. Y. 108, U. S. v. Ameb, 00 

U. S. 35; Mathews v. Gieen, 12Plilia. 
341; Thompson v. Blanchard, 2 Lea, 
528; CioU v. Johnson, 8 Baxti^r, 330; 
Johusiui V. Staleup, 4 Baxter, 2H3; 
Bank V. Rude, 23 Kaus. 143; Fuiser 

V. Davib, 15 S. U. 40G; Hdulirboii 
V. Hill, 01 Ga. 2I‘2 ; Dcmaiebt v, 
Daig, 32 M. Y. 281 ; Cole v. Connelly, 
16 Ala. 271; Hutcdjhison v Dealing, 
20 Ala. 798; Kingsland v, Spalding, 3 
Barb, 341; Tyler v, Willis, 35 Barb, 
213; 'Warwick V. Undenvood, 3 Head, 
238; Hyatt v. Bates, 35 Bail). 308; 
Harris v. ILutL, 36 Barb. 88; Bab- 
cock T. Camp, 12 Ohio St. 11, 
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courfc of competent jurisdiction, tliat is having Jurisdiction of the 
parties or thing adjudicated upon, which is iiiireversed or iinan- 
nulled, is conclusive upon the parties to the controversy and their 
privies, and they are forever afterwards estopped or barred from 
reviving it in any new proceeding, for the purpose of the same 
or any other question passed upon in the former action/ The 
matter in controversy, the cause of action, has become definitely 
settled by judicial decision ; it is res adpidicMa^ and the judg- 
ment of the court imports absolute verity whatever the ques- 
tion involved, whether it be the interpretation of a private con- 
tract, the legality of an individual act, or the validity of a legis- 
lative enactment, the rule of conclusiveness is the same. The 
controversy has been adjudicated, and once finally passed upon is 
never to be renewed/ Every act of a court of competent juris- 
diction shall be piesumed to have been rightly done, till the con- 
trary appears ; and this rule applies as well to every judgiiieiit 
or decree, rendered in the various stages of their proceedings^ 
from the initiation to their completion, as to their adjudication 
that the plaiiitiS has a right of action. Every matter adjudi- 
cated becomes a part of their record ; which thenceforth proves 
itself, without referring to the evidence on which it has been 
adjudged. 


^ Walker v. Chase, 53 Me. 258; 
Ilousemire v. Moulton, 15 Inch 807; 
Cmcimiati, Ac. R. R. Co. v. W 3 um, 
14 Ind. 385; Peteison v. Neiif, 80 111. 
28; Jamaica, Ac. Co. v. Chandler, 
121 Mass. 1; Gray v. Staiicel, 76 N. 
C. 309; Allis v. Davidson, 23 Minn. 
442; Bettys v. Chicago, &c. R. R. 
Co. , 43 loTva, 602 ; H. S. v. Arredondo, 
0 Pet. 729; Waugh v. Chauncey, 13 
Cal. 12. 

Flynn v. Holmes, 8 Mich. 95; 
Thomas v. Mal&ter, 14 Md. 382 ; 
Wyclie v. Clapp, 43 Tex. 643; Ma- 
lone’s Appeal, 79 Pa. 481; Farley v. 
Budd, 14 Iowa, 289; Hubbard v. 
Fisher, 25 Yi. 539. 

® Hudson V. Smith, 39 H. Y. Su- 
pcrior Ct. 452; Etheridge v. Osborn, 
12 Wend. 399; Hays v. Reese, 34 


Barb. 151; Hyatt v. Bates, 35 Barb. 
308; Harris v. Harris, 36 Barb. 88; 
Young V. Black, 7 Cranch, 567; Chap- 
man V. Smith, 16 How. 114; Wales v. 
Lyon, 2 Mich. 276; Prentiss v. Hol- 
hrook, 2 Mich. 372; Vankleek v. Eg- 
gleston, 7 Mich. 511; Newberry v. 
Trobridge, 13 Mich. 278; Crandall v. 
James, 6 R. I. 144, Babcock v. Camp, 
12 Ohio S. 11; Warner v. Scott, 3D Pa. 
274; Kerr v. Pnion Bank, 18 Md. 
896: Eimer v. Richards, 25 111.289; 
Wright V. Leclaire, 3 la. 241; Whit- 
taker v. Johnson Co., 12 la. 695; 
Peay v. Duncan, 20 Aik. 85; Maddox 
V. Graham, 2 ITet. (Ky ) 56 ; George 
v, Gillespie, 1 Greene (la.) 421; Clark 
V. Sammons, 12 la. 368; Taylor v. 
Chambers, 1 la. 124; Bkelding v 
Whitney, 3 Wend. 154. 
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§ 100. This rule of coiK*luM\t*iu*s.>j this doetrint^ of Coloppel^ 
is one of the most intiexihle ]TiiK*!pl(‘S of low, ami has ifs foum 
datioii in tliis fiiiahiuienta] priiiciplia ‘V*// L /v a / at .sU 
/moy Vdhm,"'^ When a eans<^ of a<*tion i-. so far flu* same that a 
former juflgment can be pleaded in hnr. «>r whon tin* matler'^ in 
eoiitroversj in tlm ^llit ean he shown In rosnidi fnhhmee fo liaco 
been examined and decided in amBher. Tie n- 1.- eu it n-a-nn 
wlij that wliieli has aftaim‘d the hieia-^t decree ot ci'iidntv 
known to the law, should m^t a;j;'ain be lirie^ated, botwoi n ihc-^ame 
parties; for it concerns the peace and welfare of coinninhiw that 
there should be an end to liri^aitiou. Ju>tice require-, that cnerj 
cause should he once fairly tried, and tlie publie traiiquiliity de- 
mands that becei once so fairly tried, all litieatieu of that 

fjiiestion between tliose ]>ailies should comduded forever. 
Were it otiierwise tliere would he no stanirity for any person and 
great injustice might he <lune under color and pretense of law.* 
To ascertain the grounds ami motives wlilclj may liave h‘d to the 
final determination of a question once settled hy the jurhdifdion 
to which tile law has referred it, would he extremely dangerous, 
and it is Letter for the general administration (d judice, that one 
individual sliouhl be inconvenienced than that the whole system 
of jnriN[)ru(lence be overthrown and endless uncertainty intro- 
duced.** 

§ lUi. The effect of a judgment does not depend upon the 
reason given for it, or upon the cireiimstanees that any were or 
were not given.® If they were they may have covered portions of 
the controversy only, or they may have had sucli reference to 
facts peculiar to that case, that in any other controversy where 
the facts "were somewhat similar and a[)parently resembling it in 
its legal bearings, serious doubts might arise whetiier it ought to 
fall withiii the same general principle. If one Judgment is abso- 
lutely to conclude the jiarties to any siinilar controversy, we 
ought to know to a certainty almost tliat all the facts and rpies- 

^ tScliiimaii V, Weutlierlicacl, 1 East, ® Hill v. Bowman, 14 La. Ann. 445; 
541 ; Ban Fraiicihco V. S. V. W. W., o9 Buckuar y. Colcote, 28 MihS. 4;U; 
Cal 475; Crane v. Blum, 50 Tex, 825. Palmer v. Yurringtoo, 1 Okie S, 253; 

Peg. V. York'-blre, 1 A. & E. N. 3iIcDunougIi, Buecebsoii of, 24 La. 
S. 625; Btate v. Jumcl, 80 La. Ann. Ann. 34; Piicque v Pero't, 10 La 
861; Haitiej v. Gregory, 9 Yeb. 270. Ann. 318. 
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tions of law upon whicli tlie former judgment was rendered was 
substantially the same in the other controversy. 

§ 102. Tlie essential conditions under which the plea of res 
judicata becomes applicable are the identity of the thing de- 
manded, the identity of the cause of demand, and of the parties 
in the character in which they are litigants/ Experience lias 
disclosed that for the security of rights and the preservation of 
the repose of society a limit must be imposed upon the facilities 
for litigation. For this purpose the presumption has been 
adopted that the thing adjudged by a court of competent juris- 
diction, under definite conditions, shall be received in evidence 
as irrefragible truth. This presumption is a guarantee of the 
future efficacy and binding operation of the judgment. It pre- 
supposes that all the constituents of the judgment shall be pre- 
served by the court which renders it, in an authentic and unmis- 
takable form. In the courts upon the continent of Europe, and 
in the courts of chancery and admiralty in the United States and 
Great Britain, where the function of adjudication is performed 
entire by a tribunal composed of one or more judges, this has 
been done without much difficulty. The separate functions of 
the judge and jury in common law courts created a necessity 
for separating issues of law from issues of fact ; and wdth the in- 
crease of commerce and civilization transactions have become 
more complicated and numerous, and law and fact have become 
more closely interwoven, so as to render their separation more 
embarrassing. The ancient system of pleading was more conclu- 
sive to the end of ascertaining the material issue between the 
parties, and the preservation in a permanent form of the evidence 
of the adjudication has been condemned as requiring unneces- 
sary precision and subjecting parties to over technical rules, per- 
plexity and expense. A system of general pleading has been 

^ Cantrelie V. Roman, Ac. Cong., 16 ple, 18 C. B. JST. S. 255; Jones v 
La. Ann. 142; Benz v. Hines, 3 Kas. Lavender, 55 Ga. 228; Davenport v 
397; McGee V. Overby, 12 Aik. 1C4, Burnett, 51 Ind. 329; Blackwell y. 
Trammell v. Tliiiimoud, 17 Aik. 203; Dibrell, U. S. 0. 0. (Va.) ; Bultrick 
Griffin v. Seymour, 15 Iowa, 80; Pey- v. Holden, 8 Cush. 233; Lawrence v. 
ton V. Enos, 16 La. Ann. 135; Boston V. Vernon, 3 Sumn. 22; Butler v. Gan 
Haynes, 33 Cal. 81; Beere v. Fleming, non, 53 Mcl. 333. 

13 Irish C. L. 506; Iiangmead v. Ma- 
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extensively adopted in tlds country, wlileli rendered it iiiiiieceS' 
sary tlnit as between ])arties and jHaviej? the rue^ml ^lioiild sliow 
that the question upon whicli the liglit of the [daiiitiiT to re(*over 
on the validity of tlie defense depended for it to opt-raie eniiclii 
^ivoly, hilt only that the same* matter in eoiProver-y niiiilif haie 
been litigated^ and that extriiihic evidemai v.onld In* adndttid to 
prove tiiat the particular question wa'* mafcu-ial an 1 in bo-t 
e<v'te-^ledj and that it wa.'. referrefl to tlie doei.'.ion mF tlio jiiiyd 
Thus, a record of a former suit lief ween the .siiue parth- 
admitted in ei idenee, in which jiulgment wasninkaed for the 
defendant, supported by parol jwuuf tha( tbe ^‘au^e of action in 
the two suits was the same.^ Tiie court .siid the contwo'ei^y 
had passed mu jndltMhMii ; and the identity of the of 

action beiiig once esta]>libhed the law would not sut!i*r them 
again to be drawn into question, and tills seems to be tin* M‘rt;ed 
rule in this country; and the supreme court decided that tiie 
record of a former suit between the parlies, in wliicdi flie declar 
atioii consisted of a special count and the common money eoniil-, 
and where tlieic was a g<*ncral \erdict <m the entire <!eeLiratiuii, 
It cannot he given in evideiicti as un estoppel in a second Hsiiit 
foiiiuled on the special count, for the verdict may ha\e been ren- 
dered on tlie common c«Hints, and there is no variation from this 
rule, although < fter a veniiet is reuden'd the court dlrectsa judg- 
ment to be '•iitered for the plaintiil on the first ^nmt in the 
declaration, it being the special count.* 

§ 103. The estoppel of a Judgment is limited in all cases to 
the points actually decided, hut will not be less an estoppel to 
those points ilecided because it iails to go further, and hence 
while a judgment may be eddehce and eridmm^ it 

may still not be avaiiabie as an est<»ppel to a second action. Thus 
in an action to recover on a bund to imh*niiufy against outstand- 
ing debts of a partnei'biiip, the defendant pleaded tiuit there had 

^ Yeung V. Black, 7 Crunch, r)f>r> ; bee, 3 Cow. I;30; Miles v. Cakiwdl, 3 
P!ick(‘t Co. V. Sickle^, *M How. nur,; AVall. on; Aurora City v. Wesf, 7 
Wood V. Jackson, 8 Weiul. 0: East- Wall 83: Yate-i v, Yales 7D N". C. 
man v. Cooper, 15 Pick. 276; Burt v. 307. 

Sternberg, 4 Ct)W. 550; Doty v. ^ Young v. Black, 7 Cniufli, 505 
Brown, 4 77. Y. 71; Lawrence v. Wadi. Steam Packet Co. v. 
Hunt, 10 Wend. 80; Gardner v. Buck- Sickles. 24 How. 353. 
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been a former recovery on the same bond, between the same 
parties ; but it appearing that the second suit was for breaches 
of the bond not embraced in the first suit, the court said (1) that 
several suits on the same bond for different breaches could be 
maintained ; (2) that the judgment in the former suit was not 
for t\\Q pe7ialty of the bond, but merely the recovery of dam- 
ages for tlie breaches thereof, wliich constituted no defense to 
the second action, wliich was for different breaches of the bond. 
The court say: The authorities are clear, that the judgment 
pleaded as a former recovery must be for the same cause of 
action ; although it will be presumed that the plaintiff recovered 
all that he could then recover in that action. The principle of 
m adjudicata operates as a bar to a second suit, when it is shown 
that the former recovery was between the same parties, or their 
privies, and the point in controversy the saine in both cases, and 
determined upon the merits.^ But the former judgment consti- 
tutes no defense, if it be shown to have related to a different 
breach of the same contract.'^ ISior will such former judgment 
be a bar, if the action tailed because prematurely brought." 

§ 104. To make a former judgment conclusive between the 
parties in another suit, in relation to the same matter, it is neces- 
sary tliat the former suit should have been between the same 
parties. But the fact that there were other defendants in tlie 
tormer suit, who are also bound by the decision, and estopped 
from controverting the same fact does not render the former 
decibion any the less conclusive against any one of the defendants 
iherelii. in order to support the plea, it is necessary to show 
that the proceedings in which the ])laintiffs were alleged to have 
failed were taken for the same purpose as the suit in which the 
plea was filed ; for the issue might have been the same, while the 
object was different ; and the circumstance that the matter had 
been tried as a matter of evidence could not be conclusive; the 
defendant must show that the subject matter was the same, that 
the right came in question before a court of competent jurisdic- 

^ iliiglies V United States, 4 Wall. O. 14o; Florence v. Drayson, 1 C. B. 
232 , Todd v Steward, 9 Q B. 759; (N S) 584; Butler v. lY right, 2 
Bagoty. Williams, 3 B & Cr. 235, Wend 309. 

Phillips V. Beniok, 16 Juims 137. "Vdlmer v Temple, 9 Ad & Ell 

Bnstowe v , Fairclough, l M. & 521, Orendoit v. Utz, 48 Md. 298, 
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tioiij and that the result was eunelnbire, so as tu hind the 
iiieiit uf every other court. This ib in ac^a balance luth tiit» rule 
of the civil law, in which, according: to Toet. the* 
f/i!i(e could only he allowed 6? /cv tirf/iutn/H ihjfUo ////// 

c//.S/'/(' >y<' i(/jL /// 7'C (t o/' n'iili fil pu4 nd! TIlC 

ailowaiice of the pica is lua-ca! on the iiiaxini, EtjitHf pEq 
id fills Vdhun ; and ^lic te4 cpie^tion wlc'tLer the p.trri^- 
had in the fonner suit full opportunity hf lifleale the \i:\ mli 
jeet matter of the present (»nc. A plea of forincr aclioii df*- 
pending for tlie same inalter will not he uood, the fouiiCr 

action were of the same nature atid ( fleet a< the laticrd 

§ iOo. The t'oiicduMve of jiidt;!iieut'^ di dc~ 

peuiK upon the fact of nlu'ther the '•anio point wa^ in In 

the iormer action. The riilo^ as hud <]o\vn in the* Dindie-^ c)f 
Kiug'^tou's case is the well setthsl rule of all cuuntrico tlatt jiide:» 
lueiits of courts of concurrent jurisdiction arc not adtni^slhle in 
a suhsequeiit suit, unlc-s they are not only laTveeii the ^aine p ir 
hut also upmi the same matters coniing in <|ii(“-tiou, and 
directly upon the point.'^ “A judgment estops the parties only 
as to the grounds covered by it and the facts necessary to uphold 
it. Parties are not allowed to prove what is iiiconsLstcnt witli its 
rectitude and justice, for while it standB unreversed it is final as 
to the points decided, hut not in respect to matters which then'C- 
Old itself shows were not in question, and therefore when a cause 
has gone off for some defect, which precdiidod an inquiry into its 
merits, the judgment is usually no bar to a second action.® Thus, 
where in an action against a married woman for legal services 
rendered, the complaint did not aver that the services were ren- 


^ Bows V. McMichael, C Ptiige, 109; 
Belli en» v, Sievckiiig, 2 M. & 0. •%!; 
Law v. Rigby, 4 Bro. C.C. GO; Daven- 
port V. Barnet, 51 Iml. 029, Nonis v. 
ins. Co., 51 ^1 cli. G21 ; Carroll v. 
namilt<ni, 30 La. xViin. 520; R. II. Co. 
V. ScliuUe, 103 U. S, 118 ; Strong v. 
Gnmf, 2 Mackey, 218. 

Hopkins V. Lee, 0 Wheat. 109 ; 
Harvey v. Richards, 2 Gall 210 ; 
Minor v. Waller, 17 IMass. 237 ; Bank 
V. Beveily, 1 How. 134 ; Thornpsoa 


V. Roberts, 24 Hfov. 233 ; Parish v. 
FerrL, 2 Black, OOG ; fiercer v, Sul- 
den, 1 How. 37; Davis v. .Murpliy, 2 
Rich. 5 «j 0 ; RicliLCs Case, 3 Leon. 52 ; 
IL'ury V. Da\is, 13 W. Va. 230. 

^llouston V. Musgrove, 35 Tex. 
594 ; Wells v. Moore, 49 3Io. 239 ; 
Bell V. Iloaglancl, 15 3liss. 300, Col- 
well v. Bleakley, 1 x\hb. Ap]>. Dec. 
400 ; lYitcher v. Oldham, 4 bailed, 
220 . 
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dered on the faith and credit of, and for the benefit of her sepa^ 
rate estate, and a final judgment was entered for the defendant on 
a demurrer thereto ; such judgment is not a bar to a subsequent 
suit for the same services in which the complaint contains such 
averments. To make such a demurrer a bar it must go to the 
merits of the action.^ So a reversal of a judgment proves noth- 
ing but its own correctness, and it only nullifies what has been 
done, and leaves the parties in the same situation as to their 
rights and remedies, in regard to the subject matter in litigation, 
as if no judgment liad been rendered,"* It destroys the estoppel 

§ 106. Where a cause of action is the same in two suits, a 
prior judgment in one will be a bar to the other. But where 
they are ditferent, though the point in controversy is tlie same, 
the prior judgment is no bar to the subsequent action, but the 
judgment is evidence to prove such point. While a prior judg- 
ment may bo no bar, strictly and technically speaking, where the 
cause of both objects are not identical, it does not follow that 
either party in the subsequent action can be allowed to contradict 
what was expressly adjudicated in the first, and in this country 
the principle is well settled that the judgment of a court of com- 
petent jurisdiction, directly upon a particular point, is as between 
the parties conclusive in relation to such point, though the 
subject-matter and object of the two suits may be different, and 
yet a judgment may not only be evidence but eonclusive evidence^ 
and still no bar to a second action.® 


^ Terry v. Hammond, 47 Cal. 32. 

2 Prencli V. Edwards, 4 Sawyer, 125; 
Taylor v. Smith, 4 G-a, 133; Wood v. 
Jackson, 8 Wend. 9; Smitli v. Frank- 
field, 77 N. Y. 414, Pries v. R. R. 
Co , 98 Pa. 142; Powell v. Rogers, 
105 111 318; Helaimay v. Burnett, 8 
Gill, 454; R. R. Co. v. Lee, 87 111. 458. 
(See Mangels v. Mangels, 6 Mo. App. 
48l, wliere it is held that the leversal 
of a decree of divorce does not neces- 
sarily reverse a decree for alimony, 
though both are part of one entry in 
the tiial court.) 

2 Betts V. Starr, 5 Conn. 553; 


Wright v. Dekline, 1 Peters C. 0. 
129; Starkie v. Woodward, 1 N. & 
McC. 329; Canan v. Turnpike Co., 
1 Conn. 1; Cist v. Ziegler, 10 S. R. 
282, Gardner v. Buckbee, 3 Cow. 120; 
Wright v. Butler, 4 Wend. 284; Spen- 
cer V. Dearth, 43 Vt. 98; Davenport 
V. R. R. Co., 38 Iowa, 633; Boyd v. 
State, 53 Ala. 615; Davis v, East- 
man, 1 Allen, 422; Goundie v, Noith- 
ampton, Ac. Co., 7 Pa. 233; Maple v. 
Beach, 43 Ind. 51 ; Stowell v. Chana- 
berlain, 3 T. & C. 314; R. R Co. 
V. Daniel, 20 Gratt. 344. 
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§ 107. Biifc wlien tlie same inatter k <]ireetly in in 

aiioilier suit, and tlic judguiunt of the farmer .soir is direiTlj iii 
point, it vnll he as aj^fea^ <t> har^ an erhhnH‘t , (*oiH»IudreJ TliL- is 
the rule of every system of juri>pnuh*nce, nor only from ins 
obvious fitness mid justness but if itw^me oflieinri-,e^ th<‘re iiovi^r 
could lie an end to litigation; and it is nut only [ipplicaldo; to 
courts of concurrent jurisdiction in England and Animdvm but i- 
applicable to orpbaiit^’ courts in renin^yKania; to a di-<*lim'ja* 
under the insolvent laws; to a deci'-inn of a court of prubato, 
though admitted tube erroneous ; to a deenM3of the coiinry I'Murt 
pursuant to the statute; to a d<*cision of a court of <*011110 ju ploi^ 
upon a complaint made pursuant to statute, for oveillowing lands ; 
to a decree of a county court awarding money to ehiiniants from 
the sale of lands by the sheritF, thoiigdi tlie decree was nuele upnu 
a mistaken notion of law, and (heri‘ was no remedy by wrii of 
error; to a record of tlie forfeitun^ of a recoemizanee. wln*ro d>‘bt 
was brought upon such recognizam-e ; to deerei^s of euiirrs of 
equity; to sentences of (*onrt^ of admiralty and of ecele^ia'^tival 
tribunal ; the jinlgment of a court iu a naturalizarion case f amb 
in fact, to every (*<>urt which has pro[>er cognizaiiec of the 
subject-matter so far as they protW to decide tlie subj(*ct-niatt(*r 
in dispute. 

^ 108. The linalify and inviolability of Judgments of a court 
of competeut jurisdiction, not assailed on error or appeal, rests on 
an iiitlexiblo and conservative prineiple of law. The Judgment 
between the same parties, or their piivies, is conclusive of the 
matter directly in qiustion. It is beyond question, it is tinal and 
absolute, h.owever erroiuMm.N, or witatever of injustice it uiay 
work; it is a couclusive determination of the particular eontro- 
v^u’sy.® And in this there is no dilTerence between a verdict and 


^ LiiuPey v. Dainille, 4) Yt. Itt; 
Caunor! V. Brune, 45 Ala. 252, Gaaiy 
v. Simmons, 20 Cal. 224; Lentz v. 
lYaJIacc, IT Pa. 412; Clark v. liiyau, 
6 Mcl. ITl; Jnmsv. jj iv(‘iiU(‘r, 55<ju. 
22 s ; iJLsick V. Meiumzir, I D ily, 205; 
Hopklms V, Loe, 0 Wiu'U lOU; It It 
Co. V. GritlUii, 70 Va tUO, Good now 
V, Lilt litiolil, 50 Iowa, 225, Itwnold^ 
V. Baheock, 00 Iowa, 250. 


‘State V. ^IcDonalfl, Mirm. 4S; 
State V. Penny, 10 Ark. 021; Peoffie 
V ^[eGowun, 77 111, 044 ; People v. 
Walsh, i) Abb. A. Cas. 405. 

** Aiin»ra C'lty v. AVest, 7 Wall. *-2, 
Allie V. Selimilz, 17 AVU. mil; 171- 
Wiirds V. Slewmf, 15 Baih 07; \V tlker 
V. Alifthen, IS B. Alon. 51!; Ilopkm^ 
V. Leo, 0 A heat. 101); Lim’dmi v. 
Ibdfoid, 20 Ala, 552; AlanioU v. 
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Judgment in a court of common law and a decree of a court of 
equity. Both stand on the same footing. The rule has found 
its way into eyery system of jurisprudence, not only from its 
obvious fitness and propriety, but because, without it, an end 
could never be put to litigation. 

§ 109. Whenever it appears that the same question has been 
directly decided by a court of competent jurisdiction between 
the same parties it should be deemed res adjudioata. There is 
no need that both courts should have been courts of law or both 
courts of equity, or that all of the parties should have been the 
same in both suitsd Tims, defendant as sheriff, by virtue of at- 
tachments against A. and S. levied on a stock of goods which 


Hampton, 7 T. R. 269; Aslin v. Parkin. 
2 Burr, G6o, Leguen v. Ooiiverncur, 
1 Johns. Cas. 436; Edgell v. Siger&on, 
26 Mo. 583; Eimer v. Richards, 25 
HI, 289; Hanley T. Poley, 18 B. Mon. 
519; Heath v. Frackelion, 20 Wis. 
o20; Hendrickson V. Horcross, 17 H. 
J. Eq. 417; Chase’s Case, 1 Bland, 
206; Baldwin v. McCrea. 38 Ga. 650; 
Jordan v, Paircloth, 34 Ga. 47; Gard- 
ner V, Buckhee, 3 Cow. 120, French 
v. Howard, 14 Ind. 455; Sanders 
V. Gatewood, 5 J. J, Marsh. 327 ; 
R. R. Co. V. R. R. Co., 20 Wall. 
137 ; Trustees v. Kellar, 1 Ala. 
400; Thomasson v. Odom, 31 Ala. 
108; Beloit v. Morgan, 7 Wall. 619; 
Babcock t. Camp, 12 Ohio S. 11; 
Goodrich, v. City, 5 Wall. 5G6; R. R. 
Co. V. Griffith, 76 Ya. 913; Garwood 
V. Garwood, 29 Cal. 514; Doyle v. 
Reilly, 18 Iowa, 108, Alien v. Hall, 1 
A. K. Marsh. 525; Demurest v. Daig, 
32 K. T. 281; Smith v. Way, 9 Allen, 
472; Sergeant v. Ewing, 36 Pa. 156; 
Cabot V. Washington, 41 Vt. 168; 
Bobc V. Stickney, 36 Ala. 482; Stew- 
art V. Dent, 24 Mo. Ill ; Shuttleworth 
V. Hughey, 9 Rich. 387; Ballard v. 
Appelton, 26 Wis. 67; Overton v. 
Harvey, 9 C. B. 324; Todd v. Stuart, 
9 Q. B. 759 ; Trotter v Blake, 2 Mod. 


231; Rake v. Pope, 7 Ala. 161; 
Manchester Mills in re, Doug. 222; 
Boyd V. State, 53 Ala. 613; Lynch v. 
Swanton, 53 Me. 100; Bunker v. Tuffts. 
57 Me. 417; Slade v. Slade, 58 Me. 157; 
Atkinson v. White, 60 Me. 396; 
Hill v. Morse, 61 Me. 541 ; P. & A. R. 
R. Co. V. Erie, 1 Grant Cas. 212f 
Prescott V. Lewis, 12 La Ann. 197; 
Denny v Reynolds, 24 Ind. 248; Peo- 
l}le V. San Francisco, 27 Cal. 655; 
Johnson v. Kiikholf, 35 I^Io. 233; 
Town V. Lanphear, 34 Yt. 365; Ellis 
V. Claik, 19 Ark. 420; Mervine v. 
Parker, 18 Ala. 241 ; Roberts v. Heim, 
27 Ala. 678; O'Neal v. Brown, 21 Ala. 
482; Derrett v. xilexander, 25 Ala. 
265; Tarleton v. Johnston, 25 Ala. 
300; Richards V. Jones, 10 Mo. 177; 
Leavitt v. Wolcott, 95 N.Y. 217; Peo- 
ple v. Hall, 80 N. Y. 127. 

^ U. S. V. Ames, 99 U. S. 35; Put- 
nam V. Clark, 34 N. J. E. 532; Price 
V, Dewey, 6 Sawy. 493; Norwood v, 
Kirby, 70 Ala. 397; Caldwell v. White, 
77 Mo. 471; Western Co. v. Coal Co., 
10 W. Ya. 250; Smith v. Hemstreet, 
54 N. Y. 644; Blair v Bartlett, 75 N. 
Y. 150; Langmead v. Maple, 18 0 B 
N. S. 255; Hughes v. Blake, 6 Wheals 
453; Powers v. Bank, 129 Mass. 44. 



Estoppel by Ekcobb. 


109 


they had sold to L. and he to plaiutiiT, An assignee in hank- 
riiptcy of V. and S. brought an action in the iriiited States Dis- 
trici Court, making the parties hereto the hankriipt^ L., mid the 
attachment creditor defendants, claiming title to the jiroperty, 
and that the sale to the plaintiff was fraudulent and void. De- 
fendant sold the property, and by order of sai<l Court f!epo.-ilcd 
the avails. The decree in said action awarded the fund the 
assignee. This action was brought to recovtn* the property. 

Held, 1. That said decree was pioperly pleaded in !>ar and 
was m adjudieata between tlie parties as to plaiiirillV title. 

2. That aithongii the decree, by its terms, faimply di^p^-ed 
of the fund, the title of jdaintiS to the pn^perty was neee^- irdy 
involved, as the assignee couhl oiily have recovered i>y 

ing his own title against all the other purtie-, and he lind a riuht 
to accept the fund instead of the pn^fierry, or its value; titut 
plaintit! could not recover in thi^ action witliout having a geiieiMl 
or special property in the good??. 

3. That a plea of lu'operty in a third jjorsuii was good. 

D That the estoppel wa^ elfectivc, although the d(‘cre{j was 
in a court ot eipiity and the parties liereto were botli defendants,, 
and although the sheriff had m>t accounred for all the goods.^ 

§ 110. The Solemn decisions or judgments uf tribunals of 
justice made in the exercise of their rigiittul jiirbdiction, where 
tiie parties have had an ofiportiuiity ot being heard or making a 
defense, and upon <iue deliberation, are in the law coiioiiibive 
upon all points dire<*tly involved. The fundamental principle, 
iatemsi im nt being regarded as govunming 

this branch of the law; ami it makes no diilerenee whether the 
courts rendering the judgments be of limited or general jurisdic- 
tion, whether they are courts of record or not, as Jong as they 
act within tlieir jurisdiction or sphere assigned to them, their 
adjudications are conclusive between the sanie parties and tlieir 
privies upon the same subject matter f and in cuncliision it must 


‘ luska V, O’Brien, 6S N. Y 4i(>. 

® Kilheffer v. Herr, 17 S. & H. ait); 
Towiibeial v. Town bend, 3 liair. 20; 
Pieisoii V. Catiiii, B Yt. 77; Davis v. 
Murpliy, 2 Kicb. 360; Foster v. Wells, 
4 Tex. 101 ; Society, &c. v. Ilartland, 


2 Paine 0. G. 5CG; Bailey v. Davis, 1 
Pick. 206; Perkins v. Faiitield, 11 
3la^s, 227; Gernsb v. Bearce, lO^Liss. 
106; Cushing v. Haekett, 10 Ma-'S. 
164; Cook V. Alien, 2 Mass. 461 ; Edy 
V, Williams 1 Root, Ibo; Sluuibiiro 
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be remembered tiiat this conclusive effect is orilj applicable 
where the tribunal rendering the judgment bad jurisdiction over 
the parties or subject-matter in controversy. When a court 
transcends the limits prescribed for it by law, and assumes to act 
where it has no jurisdiction, its adjudications will be ntteriy void 
and of no effect either as an estoppel or otherwise. Thus, judg- 
ment of a court pronounced against a party without hearing him 
or giving him an opportunity to be heard is not a judicial deter- 
mination of his rights, and is not entitled to respect in any other 
tribunal.^ Thus, in proceedings before a Federal court in a con- 
fiscation case, monition and notice were issued and published, 
but the appearance of the owner, for which they called, when 
made, was stricken out, his right to appear being denied by the 
court. The subsequent sentence of confiscation of his property 
w^as as inoperative upon his rights as though no monition or ser- 
vice had ever been issued. The legal effect of striking out his 
appearance was to recall the monition and notice as to him. 

§ 111. The estoppel of a judgment covers the whole matter 
in dispute in the cause in which it is rendered, and to every 
point decided between the parties, in the course of the proceed- 
ings which led to the judgment’ The judgment itself operates 
as a bar, and the decision of a particular issue as an estoppel,’ 
but their conclusive effect is the same and depends upon the 
principle of interest reijpublicae ut sit jinis Uium,^ In order to 
make a judgment effectual as an estoppel, the cause of action 


V. Jeiiniags, 1 A. K Marsh. 179; Den- 
nison V, Hyde, 6 Conn. 508; Edwards 
McConnell, Cooke, 805; Bankv. 
Beverly, 1 How, 184; Washington 
ii. Co. V. Stewart, 8 IIow. 418; Hall 
V Dana, 2 Aik. 8S1; Crandell v. Gal- 
lup, 12 Conn. 365; Breckeniidge v. 
Ormsby, 1 J. J. Marsli. 236. 

' Windsor v. McVeigh, 93 U. S. 
274; S. C., 11 Wall. 267. 

^ Allison’s Case, L. H, 9 Ch. 
25; S a, 43 L. J. C. 11; Wildes v. 
Kussell, L. E. 1 C. P. 722; Iluiler v. 
xAlien, L. R. 2 Exchq. 15; H. Y., &c. 
Co. V. Kyle, 6 Bosw. 587 ; Pinker v. 
Herbert, 27 La. Ann. 284; Poorman 


V. Mitcbell, 48 Mo. 45; Craigv. Ward, 

1 Abb. App. 454; Land v. Keim, 52 
Miss. 341 ; Robei ts v. Heine, 27 Ala. 
078; Hawley v. Simmons, 111. 

Paiker v. Standisli, 3 Pick. 288. 

** Young v. Black, 7 Crancb, 565; 
Denver v. Lobcnstein, 3 Col. 216; 
Croft V. Johnson, 8 Baxt, 390; R. R. 
Co. App., 1 Pennypacker, 360; Prau- 
enthal’s App., 100 Pa. St. 290; U. S. 
v. Thiockmorton, 98 U. S. 61; Fer- 
rer’s Case, 5 Co. 7 ; Higgins’ Case, 6 
Co. 46; Overton v. Harvey, 9 C. B. 
324; Tredegar v. Windus, L. R. 19 
Eq. 607 ; Lockyer v. Ferryman, L. R 

2 App. Gas. 619. 
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mnst be substantially the same ; it niut-f be Mibtaiueil Ity the satuo 
evidence, altliougb the form of tlie action may be dilierent.' But 
the estoppel of an issue on a particulai' point, or of the judg- 
ment itself as to the point which it decides, will I,e conclu.-ivc 
as to tiie points in any subsequent proceeding, whether touialed 
on the same or a different cause of action.'" a\.t the old pr.wtice 
the course of ]»leadiiig tended constantly P. narrow the contio- 
vei'sy between the parties to a single point of tact or law, which 
was exactly defined ou the record and could not be subsequently 
questioned. But tiie course of modern practice requires littie 
certainty of allegation or denial on the part of either ]ilaintitt or 
defendant, and renders it difficult to ascertain the subject matter 
of the controver.sy, atid still more the precise point# on which it 
was decided, by a mere inspection of the record.” bo that the 
nature of the question in dispute between the pai'tius may ho 
shown by parol evidence, as a matter of jnihlic jiolicv, and thus 
brought withiu the estoppel of the judgment," and this may he 

Manice, Ollill. lU; iYsb. Pal, Cas. "(to; liurkcr v. Clevo- 
Eastman v. Cooiwi, J.j Pick. aTC; laud, lU .Madi. Liiidvy \ 

I’eal V. Woodwaul, a Pui^c, 470; vilic, 40 Vf. 141 ; His^ick v. J!i Kciiue, 
Lyuch V. Swanloii, 03 .Ale. 100; Uve 4 Daly, ‘405, fe|„ucer v. De.iitli, 13 
"v. AA allz, 7 C.tl. J50; (jrecuL at V. i.ud- \ t. 0,S; iJells v, hlarr, 5 Cduii. 550; 
dnii-ton, 15 \V is. 588; lliioaimsdu v. AVilliatiis v. Puzliugli, 14 llaiO. 341; 
C'oumus., IS Kas, 1S7; P(!rry v. AA'idker v. Cliase, 53 Ale, 458 ; 
Lewis, 40 AIiss 413; Aspen V. Xi.\on, AlcDonougli, butcession ot, 14 La. 
4 How. 400; Ligeluw v. AVinsur, 1 Aim. 33 ; AHUit v. AlcAlauus, 57 111. 
Gray, 290; Dougla.ss v. Ireland. 73 N. 120; lii.uclrard v. Diaz, 3 Deiiio, 238; 
A.. 107; btiiwdl V. L'liambeilain, CO Labeeck v. Camp, 12 Gliio b. 11; 
N. Y. 272; Pbillips V. Benick, 1C Tucker v. liohriuck, 13 Aliedj. 75. 
Jobns. 137; People v. Jobii-ou, 3817. = bawym v. AVoodbiuy, 7 Gray, 

A^. 05; Laiweli v. Kigbt, 51 Harb. 400; Habcoek v. Camp, 1‘1 (Ibio S. 11. 
2t)<; Koyce v. fiiiit, 42 Uarb. 003; ‘ Vouiig v. liliuk, 7 Craneb, 5o.». 

blawson V. Engelbait, 34 Harb. 202; Lawienee v. Hunt, 111 AVead. 89; 
Al.iny V. Ilariisoii, 2 JoUns. 30; tSlcin- i'oiuig v. Hmuniell, 2 Hill, 418: Ale- 
baeh V. Ins. Co., 77 ST. Y. 498. Knight v. Dunlap, 4 Barb. 30; Beebeo 

- (l.iuluei- V. liuekbee, 3Cow. I'SO; v. Elliott, 4 Barb. 457; Biiggs v. 
Pukius\. AAalker, 19 A't. 141; Hayes AVells, 1‘2 Bail). 507; Cliapnmn v. 
V. GnrdyUursI, 11 P,i Si. 221; Law- Smitli, 10 How. 114; Hogei.s %, Libbj. 
leuee v, Vernon, 3 Sumn. 20; White 35 Ale. 250; Baker \. Ban.-, 7 111. 355, 
V. Coatswortb, 0 AI. Y. 137; Doty v. Cliambeilain v. Galliaid, 20 sMa. 504; 
Blown, 4 jS. A'. 7l;Peter.sou V. Lath- Bnbeoek v. Gamp, 12 Ohio S. 11; 
rup, 34 Pa. 223; Robeits V. Uoiue, 27 Dement v. Lylord, 27 IN'. H. 311; 
Ala. 678; Chiimbu-lain v. Gailianl, 20 AVasb. Paekid Co. v. Siekles, 5 AVall. 
Ala. 504; Dubois v. Phil. Ac. Go., 5 580 ; Smith v. hinitb, 79 N. 0. 034 ; 
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done ill regard to the particular points on which the decision of 
the question depended, whenever the circiiixistances are such that 
they eannot be ascertained with certaintyd To ascertain whether 
a former judgment is a bar to future litigation, the criterion is, was 
the same vital matter directl}^ in issue and determined. A judg- 
ment of a court of competent jurisdiction upon a question 
directly involved in one suit, is conclusive as to that question in 
another suic between the same parties ; but to this operation of 
the judgment it must appear, either upon the face of the record, 
or be shown by extrinsic evidence, that the precise question was 
raised and determined in the former suit. If there be any un- 
certainty on this head in the record, the whole subject matter of 
the action wdll be at large and open to a new contention ; unless 
tills uncertainty be removed by extrinsic evidence, showing the 
precise point involved and determined. To apply the judgment 
and give effect to the adjudication actually made, wdien the record 
leaves the matter in doubt, such evidence is admissible. So that 
when the grounds of the judgment ajipear by the record they 
must be proved by the record alone. Where the record fails to 
show tlie ground upon which judgment therein was rendered, a 
resort may be bad to the next best evidence. 


Kiera v. Aiosworlli, 95 Pa, S. 310; 
Felton V. Smith, Ind 149 ; Ilick- 
erson v. Mexico, 58 Mo. 61 ; Mc- 
Dermott V. Hoffman, 70 Pa. St. 31; 
Ilnglies Y. Jones, 2 Md. Ch. 178; 
Walker v. Chase, 53 Me. 258; Bougher 
V. Scobey, 21 Ind. 305; Hood v. Hood, 
110 Mass, 403; Lander y. Arno, 05 
Me. 20; Stiirdevant y Randall, 53 ^le. 
U9, Stieiks V. Dyei, 39 Md. 424; 
Rusricll V Place, 94 L. S. 600; Chi'is- 
man v Ilai man, 29 Gralt. 494; Evans 
V Clapp, 123 Mass. 105, Stapleton v. 
King, 40 Iowa, 278; Gardner v. Buck- 
hee, 3 Cow. 120; Cium y. Boss, 48 
Iowa, 433; White v Chase, 128 Mass. 
15S; 21 A. L. J. 135: Supples v Can- 
non, 44 Conn. 424; Davis v. Brown, 
9^ C. S. 423. 

Whitehurst v. Rogers, 38 Md, 503; 
C‘ 'istian v. Pieice, 7 Ga. 434; Me- 
D rmott v. Hoffman, 70 Pa. 31; 
B ynton v. Morrill, 111 Mass. 415: 


Hood V. Hood, 110 Mass. 463; Merri- 
am V. Whittemoie, 5 Gnpy, 316; 
Perkins v. Walker, 19 Yt. 144; Lan- 
der V. Arno, 05 Me. 20 ; Bell v. Ray- 
mond. 18 Conn. 91;Walkerv. Chase, 53 
Me. 258; Hughes v. Jones, 2 Md. Ch. 
178, Frantz v. Ireland, 4 Laos. 278; 
Edgell V. Sigerson, 20 Mo. 583; 
Hickerson v. ]\rexico, 53 Mo. 01; 
Chase v. Walker, 20 Mo. 555; Winich 
V. Howaid, 14 Ind 455; Treadwell v. 
Stebbins, 0 Bosw. 568; George y, 
Gillespie, 1 Iowa, 421, Gardner y. 
Buckbee, 2 Cow. 120; Barber y. 
Elliott, 4 Barb. 474; Small y. Haskins, 
26 Yt. 209; Outiain y. Morewmod, 3 
East, 353; Bait v. Sternbergb, 4 Cow. 
559; Saw’jmr v. Woodbury, 7 Graj^ 
499- Wright y. Butler, 0 Wend, 289; 
Wood Y. Jackson, 3 Yhmd. 27; Barra 
V. Jackson, 1 Y. & C. 585; Gardner t. 
Raisbeck, 28 N. J. Eq 71. 
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As for example : A. gave Iii^ pruiui-Ha-y riutc to B. and eon- 
vejed to him a parcel of land a^ .-o<'nrif y for the jsjyment of fhe 
same, taking agreement to re-conv<»y the land wlitm dm mite 
should be paid ; B. cojiveyed the land to C.; afteraardb, in a umi 
action, A. recuver(*d the land of (\ upon fhe onmnd, oirlnn* that 
the deed froui A. toB. was never delivered re Ib, or tn.b it u m 
obtained from*A. hy duress; the admini^f rater of B, iiew - 
X. upon the note. IL/J^ that the jmlnment in the furme! h* h a 
is not 2^/' se^ a bar to tlie pre^ellt suit ; uImj, that tin* fenm r jodj 
inent can he made available, a defence te thi^ -iiit, lym-Iieudi.g 
such an inseparablcnes^ of connection in the pari-. «d' the traii-ae- 
tion, that the note could nor have lamn delivii’ed if the dei d w,m 
not, and that tlie note inimt have been obraiimd l>y dine*--) if tins 
deed was; provided it ap})ear.'5 that the iilaintiir* iibe-tate actu- 
ally defended the former action or that he '-food in a 2 clarion to 
it giving him the legal right to do hk Fnrthc‘r, tiuit oral evi- 
(]en(*e may be reamived to pro\'e any fnct,-> which go to t-r^tahli-h 
such a defense, so far assmdi facT'-do not appear of record, either 
in support of a plea in bar or luxler the gfmtn-al i^'^ued 


§ 112. It is often the case that <pie>tioim const itutiunal law 
are decided in a private litigation in which the parties to the 
suit and all others, who, after the litigation has ended, acapilre 
right under them in the suhjeet-inatter of the controversy, are 
absolutely and forever estopped from lenewing the (piestioii in 
respect to the matter then involved. So intlexihle is this role, 
that if another trilnina! wmi’C to hold the jmlgmetit in that parti- 
cular case erroneous, the old controversy could not be reopciiefl in 
order that the final conclusion might he appii(*d thereto.* As 


J Lander v. Ariio, U5 20. 

2 Y<iu Kleek v. EgglesUai, 7 
5t1; iSiewbiiry v. TiowbrMgi*, la 
]\licb. Crniviall v. James, 0 11. I. 
144; Babceek V. Panip, Pi (Uiio S. It; 
■Warner v. brott, aif Penn. St. e74; 
Keir V. Union Link, IS Md. 0 %, 
Eimiem’. Ricbaids, 2r>lll. 281); Wright 
V. Leciair, 3 Iowa, 241; WBiit taker v. 
Conly, 12 Iowa, 51)5; Maddox v. (fra- 
ham, 2 Met. (Kyd ef»; (d.nkv. Sam- 
mons, 12 Iowa, oCS; Young v. BUu k, 
VOL. I.i-S 


T Oriiicli, r»07; Cbapman v. Smith, 10 
How. U4; Peay v. Duiikm, 2U Aik. 
S5; Hyatt v. Bates, 35 Barb. 3US; Har- 
ris v ILinis, oG Barb. bB; MeLenn v. 
Iluaunin, 13 John. 1S4; ;i\Iorgan e. 
Plumb, 11 Wend. 287; Wildrr v. ( asi*, 
10 Wend. 583; Baker v. Rand, 13 Barb. 
152; Kelley V. Fikt*, 5 Cusli. 481; Hart 
V. Jinvell, 11 la. 270; Colburn r. 
MU)odvvortb, 31 Barb. 2bi; Skiklln o 
Ileiiirk, 3 Wend, 154, Brookway v. 
Kinn<‘y, 2 John. 210; Idalner r. Ih'si, 
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importaiit principles of constitutional law may bo disposed of in 
private actions, when private persons and their counsel alone ai*e 
lieard, it is of some importance to know to what extent other per* 
sons as wmll as the coinnmiiity at large may be affected by the 
decision. It will be found that the fundamental principle of law, 
r(^s biter alios anta alteri nooere non JeJjet applies, and a judicial 
decision has no such force of absolute conclusiveness as to other 
parties as it possesses between the parties to the controversy 
in whicli the decision has been made, and those wdio liave suc- 
ceeded to their rights. A stranger to a judgment cannot avail 
himself thereof by aiplea of res adjudicata^ nor as evidence upon 
the trial, in a suit between him and one of the parties thereto.^ 
If strangers who have no interest in that subject-matter ai’e to 
be in like manner concluded, because their controversies are sup- 
posed to involve the same question of law, we shall not only be 
forced into a series of endless inquiries, often resulting in little 
satisfaction, in order to ascertain whether the question is the same, 
but we shall also be met by the query, whether wo are not con* 
eluding parties by decisions which others have obtained in fictitious 
controversies and by colinsioii, or have suffered to pass without suf- 
ficient consideration and discussion, and which might porluips 
have been given otherwise had other parties an opportunity of 
being heard. To illustrate this doctrine : a decree of distribution 
determined that a fund in the hands of a receiver belonged to 
certain intervening claimants; from this decree an appeal was 
taken to the Supreme Court of the United States, where it was 
affirmed, and a mandate issued to the court below to execute the 
decree. Pending the appeal, other parties, strangers to the pro- 
ceedings, applied to the court for an order restraining the distri- 
bution of the fund as decreed, and for an application of the fund 
to the satisfaction of their claims. The court below, upon receiv- 
ing the mandate of the Supreme Court, refused to enforce it 
until the rights of the last-mentioned parties were adjudicated. 
The judgment creditors then sought by mandamus to compel the 

11 Joliii. 580; Pbillips v. Berrick, 16 Raifoid, 20 Ala. 582; Rake v. Pope, 7 
Joiin. 186; Bobe v. Slickney, 86 Ala. Ala. IGl; Tiustees v. Kellar, 1 Ala, 
182; Mervme v. Parker, 18 Ala. 241, 406; Thomab&oii v. Odom, 81 Ala^ 

Roberts v, Ileiiii, 27 Ala. 678; Deirett 108, O’Neal v. Brown, 21 Ala. 482. 

V. Alexander, 25 x\la. 265; Tailetoii ^ Henry v. Woods, 77 Mo. 277, 

V. Johnston, 25 Ala. 800, Luiigdon v 
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inferior court to execute the <lecreo, ob the groiniJ that the matter 
having been adjiidicatcd was eouclusive us to the parties eiitideil 
to the fund, and that after the judgment of ailirmaiiee there could 
he no alteration bj new pleadings or evidence, but that the decree 
luust be executed in the exact manner in which it i.- affirmed^ 
Judge Field, in delivering the opinion of the cuiirt, said: 

None of tlie cases Gite<l suggest even the propo-ition that tlic 
jiidginent or decree affirmed concludes the right'n of third parties 
not before the court, or in any respect affects their rights. It 
would have been against all ])rineipie ami all reason to have 
asserted any thing of the kind. There is a class of eases affect- 
ing the personal status of parties in whicdi a judgment nec'fosuiiy 
binds the whole world, hut it is not of the^i W(* are speaking, we 
refer to judgments at hnv or decrees in ehaneery aliVering the 
rights of parties to property. They hind only the parfie^ iiefore 
the court and those in privity with tlumi. The <iccree ditl not 
acquire any additional efficacy by being affirmed as an adjudica- 
tion upon the riglits of the parties between theuihclves — it had 
the same operation before as after affirmauc^a The decree in 
that case determined that the complainants and iiit(U‘veiiiiig 
claimants were entitled to the fund in the hamlh of the receiver 
as against their debtor. It did not determine, an<i could not de- 
termine, that F. had not equal or greater claims to the fund than 
either of the parties to the decree. F, had, thenifore, the same 
right to proceed by any a[)propriate remedy, if there be one, to 
assert any claims or equity to tlie fund wdiieh he possoKSsed, as he 
might have done if no such suit as that had ever been commenced 
or carried to final decree. And in the prosecution of his suit he 
w'as entitled, upon a proper showdisg’, t'o all the remedies which a 
court ikNually exercises to prevent tlui relief sought from being 
dtuVated. The general doctrine is, that where there is a fund in 
court to be distributed aimnig diflereiit claimants, a decree of 
distribution will not preclude a claimant not embiaced in it from 
asserting liis right to the fund.’’'^ 

^ Ogden v. Bowen, 5 III. oOl; 3 Wheat. 591; Brocjket v. Brocket, 2 
Abraiiis v. Lee, 14111. IttT; Chieker- ilow. 238; McMieken v. Perrin, 18 
ing V Fallen, 29 IH. 302; Biseoe v. How. 507. 

Tucker, 14 Aik. 515, Miner r. Ml4)- ^ Howard in re, 9 Wall. 128; Cfllle- 

borry, 7 \VK 100; Yoimav. Fn>st, 1 spie v. Alexuiukr, 3 11*4; Wil* 

Md. Oil. 377; Cameron v. McUobert.s, iiamsv. Gibbs, 17 How 257. 
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§ 113. All judgments are supposed to apply the existing law 
to the facts of the case ; and the reasons which are sufficient to 
influence the court to a particular conclusion in one case ought 
to be sufficient to bring it or any other court to the same con- 
clusion in all other similar cases where there has been no change 
in the law since the decision. There will thus be uniform rules 
for the administration of justice, and the same measure that is 
meted out to one would be received by all others. And even if 
the same or any other court, in a subsequent case, should be in 
doubt concerning the correctness of the decision which has been 
made, tliere are consequences of a very grave character to be con- 
templated and weighed before the experiment of disregarding it 
should be ventured upon. That state of things, when judicial 
decisions conflict, so that a citizen is always at a loss in regard to 
his rights and his duties, is a very serious evil ; and the alterna- 
tive of accepting adjudged cases as precedents in future con- 
troversies resting upon analogous facts, and brought within the 
same reasons, is obviously preferable. Precedents, therefore, 
become important, and counsel are allowed and expected to call 
the attention of the court to them, not as concluding controver- 
sies, but as guides to the judicial mind. 

§ 114. Kent says: A solemn decision upon a point of law 
arising in any given case becomes an authority in a like case, 
because it is the highest evidence which we can have of the law 
applicable to the subject, and the judges are bound to follow that 
decision so long as it stands unreversed, unless it can be shown 
that the law was misunderstood or misapplied in that particular 
case. If a decision has been made upon solemn argument and ma- 
ture deliberation, the presumption is in favor of its correctness, 
and the community have a right to regard it as a just declaration 
or exposition of the law, and to regulate their actions and contracts 
by it. It would, therefore, be extremely inconvenient to the 
public if precedents were not duly regarded and implicitly fol- 
lowed. It is by the notoriety and stability of such rules that 
professional men can give safe advice to those who consult them, 
and people in general can venture to buy and trust, and to deal 
with each other. If judicial decisions were to be lightly disre- 
garded, we should disturb and unsettle the great landmarks 
of property. When a rule has once been deliberately adopted 



Estoppel by Eecori>. 


117 


and declared, even if erroneous, it onglit not to be di.^torbed, 
unless bj a court of appeal or review, and never hr t!ie same cuiirt, 
if it lias been acted on as settled law, except for verv urgent 
reasons, and upon a clear ni an ifestatioii of eriaw; and if the 
practice were otherwise, it woubl be leaving us in a pin‘p!e\iiig 
uncertainty as to the law.’'^ It is better to leave it to the Legi.s- 
1 at lire to correct the error, 

§ 115. The doctrine of m adjudfc^tia applies as well to 
Judgments of courts of last resort as to tho^e of or 

inferior courts (inferior in the sense that an appeal \h> from 
their judgments). If the vsame subject matter comes in «|{u^-tioii 
in a second action in a court of last resort, it is bound hy its own 
former decision. When the rights of pariicrj have Ir'eii deoidcMl 
by a court of last re&ort, whether such decision be riu'ht nr wrong, 
by reason of inadvertence, misapprelieiision. or frmii other causes 
the decision so rendered becomes the law of the ease, fur all sub- 
sequent proceedings in it, and is a final adjudieiilion, if the same 
question should arise between the same parties, or tiiose claiming 
under them, in a subsequent action, the <leci‘,ion first rendered is 
conclusively binding upon the court, and (ainnot he renoxamined 
upon a subsequent appeal, tlunigii simh court should doubt the 
correctness of the decision ; for it possesses no ])ower to reverse 
the former decision. The doctrine of the law’ of the case applies 
oiil yto the paities or theirprivies, upon the same cause of 
action, or substantially the same state of facts. If the judguienfe 


^ King V. Younger, 5 T. R. 410; 
Boone v. Bowers, SO Siis'H. e4G; Pal- 
mer V. Laurence, 5 N. obO; Kn(‘e- 
land V. Milwaukee, 11 Wi'-. 41 i; Hex: 
V. Cox. 2 Burr. 78T; Belby v. Bardun, 
B. Ad. 17; PielcluTV. Sondes. 
Cro. due. 527; Bioom’s Max. 109; 
ilammond v. Anderson, 4 B. A P. 
09; Aiui(‘rsuu v. .laekson, 10 Johns. 
3b2; Fletcher v. Lord Someis, 9 Bing. 
5H8; Goodtille v. Otway, 7 T. li. 410; 
Gootlell V. Itickson, 2il Johns. 091; 
Bans V. Uel}ea, 2a Wend. 230; Emer- 
son V. Atwater, 7 Mleh. 12; Nelson v. 
Allen, 1 Yerg. lOO; State v. Whit \\orth, 
8 Lea 594; McCuteheon v. Homer, 43 


Mich. 4s3; Durant v. Es^ex Co., 101 

U. S. 511; Lump V. llastiugs, 4 Greene, 
la. 448; IG^armcv v. Battles, 1 Ohio S. 
302; JohnscMi v. Fall, 0 Cal. 359, Seale 

V. Mitchell, 5 (Ml 401; Miller v. Ikr- 
necker, 40 Mo. PM; Rcichot v. Mc- 
Clure, 23 III. 510; Fisher V. Ilorieon, 
Ac. Co., 10 Wis. 311; Mathewsun V. 
lleaiin, 29 Ala. 210; Field v, Goldsb?, 
28 Ala. 218; Willk v. Owen, 43 Tex. 
41; Strong v. Ciem, 12 Ind. Z7; Har- 
row v. Myers, 29 Iml. 409; Hilm v. 
Curtis, 31 Cal 398; MeVay v. Ijams* 
27 Ala. 238; Cramer v. Stone, 88 Wis* 
259. 



118 


The Law of Estoppel. 


be reversed and the cause remanded to the court below for a new 
trial, a second appeal taken, brings up for a review and decision 
nothing but the proceedings subsequent to the reversal ; none of 
the questions which were before the court and decided on the 
first appeal can be reheard or re-examined upon the second appeal. 
The decision of a court of final resort upon a given state of facts, 
becomes the law of the case in regard to such facts. If the cause 
be remanded for a new trial, the parties have the right to intro- 
duce new evidence and establish a new state of facts ; when this 
is done the decision of the court of last resort ceases to be the 
law of the case. The trial court is not conclusively bound by 
the prior decision but is to apply the law applicable to the new 
and changed state of facts; but if such cause is submitted to 
the court or jury for a retrial upon the same identical facts upon 
which the appellate court rendered its decision, that decision re- 
mains the law of the case, and the nid jprius court must apply 
the law’ as laid dowm by the appellate court to the facts submitted 
to the court or jury. It cannot vary the decree or examine it 
for any other purpose than execution, or give any other or 
further relief, or revise it upon any matter decided on 
appeal for error apparent, or intermeddle wdtli it, further than 
to settle so much as has been remanded. While the doctrine of 
such ease may be reconsidered and overruled in another ease, it 
cannot he varied or departed from in the same case.^ Thus, if 


^ Himely v. Rose, 5 Crancli, 813; 
Martin y. ilunter, 1 Wiieat. 304; The 
Sancta Maria, 10 Wheat. 431: Brow- 
der V. McArthur, 7 Wheat. 58; Ins. 
Co. Y, Carter, 1 Pet. 511; Thomas y. 
Doub, 1 Md. 353; Bangs v. Strong, 4 
IST. Y. 315; Parker y. Pomeroy, 3 
Wis. 112; Downer y. Cros^, 2 Wis. 
371; State y. Newkirk, 49 Mo. 473; 
Caldwell y. Bniggeman, 8 Minn. 286; 
Miner v. Medbuiy, 7 Wis. 100, Ogden 
Y. Bowen, 5 111. 301; Grregory y. 
Slaughter, lOInd. 843; Holley v. Hol- 
ley, 5 Litt. 290; Byrne v. Edmonds, 
23 Gnitt. 300; Kent v. Dickenson, 26 
Gratt. 1009; Elston v. Kennicott, 53 
III. 272; Tult v. Slaughter, 5 Gratt. 
364; Holison v. Doe, 4 Blackf. 487; 


Sims Y. Reed, 13 B. Mon, 51 ; IHiis- 
graye y. Staylor, 36 Md. 133; Mc- 
Donald Y. Green, 21 Miss. 445; Cham- 
hers Y. Smith, 30 Mo. 156; Kibler v. 
Bridges, 5 S. C. 335; McNairy v. 
Nashville, 3 Baxt. 251; Bank v. Mc- 
Veigh, 29 Gratt. 546; Camden v. Wer- 
niuger, 7 W. Va. 528; Emory v. Ow- 
ings, 3 Md. ITS; Preston v. Leighton, 
6 Md. 88; Hammond v. Inloes, 4 Md. 
138; Eyler v. Hoover, 8 Md. 1; Mong 
V. Bell, 7 Gill, 246; Brown v. Sum- 
merville, 8 Md. 444; Pol ack v. Mc- 
Grath, 38 Cal 666; McKinley v. Tut- 
tle, 42 Cal 570; Brandon v. Fitts, 94 
Pa. St. 88; Mason v. Mason, 5 Bush, 
187; xVdams y. Horsed eld, 14 Ala. 
223; Jesse v. Cater, 28 Ala. 475; Hart 
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ail appellate court lias ever so erroneoiislj lliat it Las jiii" 

isdictioii of a cause and tlien proceetU to detenniiie it on its 
meritSj the parties to ilie cause arc bound as ?‘6S’ ii(ij}idJcaia isy 


V. Fioyd, 54 Ala. 31; Maiilden v. 
Armistead, 30 Ala. 4S0; Cowan v. Pnl- 
tori, 33 Gratt. 579; Goodman v. Wal- 
ker, 30 Ala. 4S3; Iloilowbusli v. *Mc- 
Connel, 13111. 303; AVitson v. Linford, 
81 Ind. 58S; Bidden v. Graves, S5 
Ind. 93; ILiwley v. Smilli, 45 Ind, 
183; Dodsre v. Gaylord, 53 Ind. 305; 
Ciioteaii V. Gibson, 70 Mo. 38; Oil Co, 
V. Ashessors, 34 La. Ann. 018; Simp^ou 
V. Ilarf, 1 Joiins. Ch, 01; GeKton v. 
Codwise, 1 Johns. Cii. 95; Pcahie v, 
Dunn, 4 Jolms. Ch. 140; AVilcox v. 
Hawley, 31 K Y. GIH; Ilo^aek v. 
Eogers, 35 AVeiul 313, Gocairich v. 
Thompson, 4 Conn. 315, Aiehols v. 
Bridgeport, 27 (^onn. 450; Ihmry v. 
Quackenbusli, 48 Alicli. 415; Conroy 
V. Iron Works, 75 Mo. 051; (3iniabers 
v. Smith, 30 Mo. 150, (4ary v. Iloag- 
land, 0 Cal 085; Gunter v. LalTan, 7 
C.il. 5''8; Soule v. Ritter, 30 ('al. 533, 
Leese v. Clark, 30 (Al 387, Phelan v. 
Sail Fianeiseo, 20 Cal. 39;Tiinify v. 
McCammon, 25 Cal. 117; Lucas v. San 
Frandst'o, 38 CAL 591; Mitchell v. 
Davis, 23 CAl 381; Estate of Paehe- 
co, 29 CAl 224; Dllla v. Bohall, 02 
Cal 010; Colev. Clark(% 3 Wis. 333; 
Ins. Co. y. Clemmitf, 77 Va. 300; 
Loomis V. Cowen, lOGIllOtlO; Gerber 
T, Friday, 87 Ind. 300; Armstrong 
v. llaishman, 93 Ind. 310; Ryan y. 
Alartiii, 18 Wls. 072; Pieree v. Kue(‘- 
lann, 9 AAls. 23; Reed v. Jones, 
15 Wis. 40; Akeily v. Yilis, 21 
AYis. 105; AA'riglit V. Sperry, 35 Wis. 
017; Xoonuii v. Orton, 37 Wis. ttOO; 
McLeod V. Eeitseliy, 34 AVis. 341; 
DupoiU V. Davis, 35 Wis. 031; Adams 
V. Pearson, 7 Piek. 311; Buotii y. 
Comoionwejiitli, 7 Aid. 285; ('raig v. 
Bigley, 1 B. Mon. 14H; Tribble v. 
Frame, 3 T. B. Mon. 51; Moss v 


Rowland, 3 Bu-'li, 505; GioT y. Gr.dT 
14 S. A R. 181; Graf/ v. L ink. K S, 
A R. 278; ChamlHU'^ v. Hodcos, ti 
Tc‘X. 52s; Hough v. ilnviy, 31111. 
309; Joiui‘'on v. \i)n Kc‘'‘le, ‘^1 III 
315; X('W HhV/ n, Co v Slate, t| 
(Amn. 37t>; Ones! Drookivn. 7J M 
Y, 500; Alexander v. Wos fliingfon, 5 
Md. 471; Stacey v.ll R.CN>.,32 Xt. 551, 
Bryant v. Boot in*, 35 Ala 3<)9 A!khi-> 
y. Wyman. 45 M<‘ 34d: Buiov W:r(., 
OOhioS 13; Hung'nfosd y. CiiAiing, 
8WD. 321; Ronndlreo v. Turner, 3t) 
Ala. 555; St ite y. i base, 5 11, sA: J. 
303; People v. SkiduiMie, 27 i il 2‘^7; 
luimdv V. Robln'^oii, 19 All. 4of; 
Young V. 11 irrLon, 21 Ga. 584; C(»r< 
hell V. Z<‘iutr, 12 Gratt 220; Rust v. 
G:innany,30 Ga. 257; I)a\idsoii v. Did* 
las, 15 ( al 75, Ihiadiug v. PdoGier, 
29 P.i St :U7 Afeidow(A>. y. Church, 
2N. .1 424; AVilke. (\)op vnod, 3‘j 
Miss, 318; Sturgis v. Rogers, 20 Ind. 
1; Mii<lieli V. Abtehell, 0 xAId. 221, 
OAible, Ac. Co. v. Stranahan, 21 Cal. 
548, Miller v. Ihuk loo, 18 Ark. 203; 
BarkekK) v. Aliller, H Aik. 2tt7; AAMII 
V. Wall 2 H. A G. 79; Yale v. De- 
derer, OS N. Y. 329; Sniilli v. Mary- 
land, 0 CiMiidi, 280; Crowell v. Gil- 
more, 17 (All 191; Doc V. AAlatson, 8 
How. 303; State v. Pmchanuii, 5 IL A 
J. 331; OliuinpNoa v. Hatch, 3 Piek. 
512; AVright v. Sdl g Black, 511; Mai- 
tin V. Ararliu, 25 Ala. 201; RiKkIuli v, 
Xelson, 2i Ind. 122; Ewing v. K\\ mg, 
22 lad. 408; Gmbbs y. State, 2i Ind. 
3i05, Gray v. Gray, 34 Ga, 41lt); Mlehall 
y. Aliirey, 2tS Ind. 330, TlnanpNOii v. 
Albert, 15 Md. 208; lhainett v. Ihai- 
netl, 31 Ala. 53; Thompson v. Dai, *4 
Ala. 175; llutXmaa v. State, :»0 Ala. 
533; Piekens v. t diver, 32 .Via 02 I 
Dugan V Hollins, 13 Md. li9;Stiea 
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the deoisioii of the court, that it has jurisdiction as woii by the 
decision of the court on its merits.* Such court cannot examine 


V. Ashby, 30 Ala. 363; Pearson v. 
Barrington, 32 Ala. 227; Attorney 
General v. Luin, 2 Wis. 507; Word v. 
Wheeler, 9 Tex. 127; Pingryv. Wat- 
kins, 17 Vt 379; Goodwin v. Mc- 
Geliee, 15 Ala. 232; Price v. Pi ice, 23 
Ala. GOO; Jaafe v. Skae, 48 Cal. 541; 
Hemlin v. Martin, 59 Cal. 181; Yates 
Y. Smith, 40 Cal. 062; Dewey v. Gray, 
2 Cal. 374; Trustees v. Stocker, 42 K. 
J. L. 117; Bank v. Taylor, 62 Mo. 
388; AYarren v. Raymond, 17 S. C. 
163; Kibler v Bridges, 5 S. C. 335; 
Board t. Jemison, 86 Ind. 154; Gerber 
V. Friday, 87 Ind. 366; Multnomah 
Co. V. Sliker, 10 Greg. 65, Scalde v. 
Mitchell, 5 Cal. 481; Gillaspev. Scott, 
32 La. An. 707; Adams v, R. R., 55 
Iowa, 94; Crane v. Blum, 56 Tex. 
825 ; Montgomery y. Gilmer, 33 Ala. 
116; Malone v. Can oil, 33 Ala. 191; 
Rutherford v. Lafferty, 7 Ark. 
402; Henderson y. AYinchester, 31 
Miss. 290 ; Fortenberry y. Frazier, 5 
Ark. 200 ; State v, Harrison, 21 Ark. 
197; Kendall v. Mather, 48 Tex. 585; 
Argent! v. San Francisco, 30 Cal. 
458; McClelland v. Crook, 7 Gill 333; 
Dennis v. Dennis, 15 Md. 73; White 
V. Atkinson, 2 Cal. 370; Price v. 
Campbell, 5 Call 115; Hite v. Paul, 2 
Mimf. 154; Henshaw v. Freer, Bailey 
Eq 311; AVhyte y, Kyle, 1 S. A R. 
515; Nieto Y. Carpenter, 21 Cal 455; 
Russell T. Hairis, 44 Cal 489; 
Thompson v. Albert, 15 hid. 268; 
Rector v. Danley, 14 Ark. 304; Biscoe 
V. Tucker, 14 Ark. 515; Lick v. Diaz, 
44 Cal 479; Sibbald y. U. S., 12 Pet, 
488; Tyler v. Maguire, 17 Wall 283; 
Bank v. Beverly, 1 llow. 134; Bridge 
Co. Y. Stewart, 3 How, 413 ; Hill v. 
Bank, 97 U. S. 450; Corning v. Troy, 
15 How. 451; Sizer v. Many, IG How. 
98; Roberts v. Cooper, 2U How. 4f)7; 
Clark V. Keith, 106 U. S. 4G4; Super- 


visors V. Kenuicott, 94 H. S. 498; 
Board Y. Ry. Co., 89 Ind. lOt; Kress 
Y. State, 65 Ind. 106; Test v. Larsb, 
70 Ind. 452; Field v. Goldsby, 28 Ala. 
21S; Mathews v. Sands, 29 Ala. 136; 
Miller V. Jones, 29 Ala. 174, Matbe- 
son V. Ileaim, 29 Ala 210; Rex v. 
Cox, 2 Burr. 787; King y. Younger, 5 
T. R. 449; Kelson v. Allen, 1 Yerg, 
876; King v. Inhabitants, 2 East, 302; 
Hammond v. Anderson, 4 Bos. & P. 
69; King v. North Nibley, 5 T. R. 21 ; 
State V. Thompson, 10 La. Ann. 122; 
McDonald v. Dickson, 87 N. C. 
404; R. V. Glynn, L. R. 7 Q. B. 16; 
R. R. Co. V. Bank, 60 Barb. 234; R. 
R. Co. V. Reed, 83 Ind. 9; Commrs. 
V. Pritchett, 85 Ind. 68; House v. 
Board, GOIud. 580; S. C., 28 Am. R. 
057; State v. Board, 80 Ind. 478; S. C., 
41 Am. R. 821 ; State v. Demaree, 80 
Ind. 519; Braden v. Graves, 85 Ind. 
92; R. R. V. Shoup, 28 Kas. 894; 
Headley V. Challis, 15 Kas. 603; Smith 
V. Brannin, 79 Ky. 114; Davis v. Mc- 
Corkle, 14 Bush. 746; Boise v. Dick- 
son, 32 La. An. 1150; Ad*ur v Own- 
by, 75 Mo. 282; Overall v. Ellis, 38 
Mo. 209; Benjamin v. Covert, 45 AVis. 
157; Blosch v. R. R., 48 Wis. 168; 
Hutchinson v. R. R., 41 Wis. 541; 
DuPoint V. Davis, 35 AYis. 631 ; Lnth- 
rop V. Knapp, 37 Wis. 307: Diedrich 
Y. Ry. Co., 42 AYis. 248; Brooks v. 
Brooks, 16 S. C. 64; Hill v. Hoover. 9 
AYis. 15. 

* Davis v. Packard, 8 Pet. 312; 
Skilleru v. May, 6 Cranch, 267; Clary 
Y. Hoaglaud, 6 Cal 685 ; Hunger- 
ford V. Cushing, 8 Wis. 324; Bank 
Y. Craig, 6 Leigh, 399; Campbell v. 
Campbell, 22 Orat. 649 ; Bridge Co. y. 
Stewart, 3 How. 413; Johnson v. 
Glasscock, 2 Ala. 519; Cunningham 
Y. xVshley, 13 Ark. 653; Reed v. AYest, 
70 111. 479; Mathews v. Sands, 29 
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the propriety of a decision made at a former term 
nor set aside such a decision on the ground that it decided mat- 
tors comm noiijudice at the time. OtherwihC, by the iiiterpo- 
sition of a new judge, the law, which has been settled by tim 
majority of the court for years, might be changed and a mnr 
rule introduced. Cases which have been brought to .-.ucdi coiirtf> 
on certiorari or writs of error, and determined, miglif be re- 
opened, and rights which have grown up under tliem be di^- 
turbed. 

Thus, in a chancery cause a commissioner reported that the 
lands of certain j[}er mm notjoartm to the coom were liable fu be 
sold in tile cause, the court confirmed this report, and or<]ered 
the sale of their lands, they appealed from this decd^ion, and 
the appellate court on their appeal heard the* cam-e on it^ 
merits and aflSrmed the decree, the appellants were bound by 
the decree, as resadjudicata^ as the appellate court in so deciding, 
must have held that it had jurisdiction not only of the vaum 
hut also cf the yuirtles; and that judgment, Ub well as that on 
the merits of the cast*, was binding on the parties.^ 

Eut where the Supreme Court has ha>ed iCh judgment upon the 
concessions of couubei it is nevertheless not precluded, on aiiother 
trial, from questioning the legal soiiiuhie^<s of tiiese concessions? ; 
it seems, however, that the parties themselves are iiut at liberty 
to dispute the ground of tlie judgment, but must he governed 
throughout by the rule first laid dowii.^ 


§ 116 . The conciusivencss of a decision or decree of a court of 
last resort, is not vitiated by the fact that it is one of affirm- 
ance by a divided court, it forever settles the question decided 
as to that ease.® The authorities declaring that a decision of 
an appellate court, however erroneous, is the law of the par- 
ricular case, and cannot be questioned in the ])riuiary court, oru!i 
a second appeal, is not the expression of a mere rule of practice, 


Ala. 13G; Miller v. Jones, 29 Ala. 174; 
Porter v. Hanley, 10 Aik. IbG ; 
Hay lies v. Meeks, 20 Cai. 288; Brad- 
ford V. Palteisuii, 1 A. Iv. jMursii, 404. 

* Kenick v. Ludington, 20 W. Va. 
511. 

- Henry v. Qiiackenbusli, 48 Mich. 


® Durant v. E'^sex Co., 7 Wall. 107; 
People V. (Irciiit Judge, a7 Mich. 377 ; 
Ettingv, Bank, 11 Wheat 59; Morse 
v. Gould, 11 K. Y. 281; CaiieUm v. 
Duvih, 8 Altai, 94; Duiant v. Ehsex 
<Jo., 8 Allen, 103; Bridge v. Johnson, 
5 IVend. 042 ; liridge Co, v. Stewart, 


415. 


8 How, 418. 
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but is founded on the conclusiyeness of judgments. But the 
exception to this rule of conclusiveness is, that it does not apply 
to points not under consideration, or incidentally considered, or 
which can only be argumentatively inferred from the judgment.^ 
So where a cause is determined by the highest court of a State, 
that judgment being final, if the case is reversed and remanded 
to the tribunal in which it was first tried, and there dismissed, the 
judgment of the appellate court is conclusive in another action 
brought by either of the parties. Thus where A. and B. as part- 
ners brought a suit in equity, one question was decided adversely 
to them, that decision was affirmed on appeal, and the cause 
remanded — when the plaintiffs voluntarily dismissed it. In 
another action brought by A, alone he was estopped from suing 
on the claim.'* So where a writ of error is dismissed for irregu- 
larity, it affirms the judgment of the court below and makes it res 
jiidimUC 

§ 117 . It cannot be said that a case is not authority on one 
point, because, although that point was properly presented and 
decided in the regular course of the consideration of the case, 
something else was found in the end which disposed of the whole 
matter.^ A proposition assumed or decided by the court to be 
true, and which must be so assumed to establish another proposi- 
tion which expresses the conclusion of the court, is as effectually 
passed upon as the matter directly decided.*^ Where the record 
fairly presents two points, upon either of which the decision 
might turn, and the court fully considers and determines both, 
the decision of neither can he regarded as an obiter dictum^ and 
the judgment is authoritative on both points.® 


‘ Woodgate y. Fleet, 44 N. Y. 1; 
People Y. Johnson, S8 N. Y, 6B; 
Hotchkiss v. Nichols, 3 Conn. 138; 
Coil V. Tracy, 8 Conn. 268; Dicker- 
son V. Ha 5 "es, 31 Conn. 417; Leonard 
y. Whitney, 109 ]\Iass. 265; Hardy v. 
Mills, 35 Miss. 141 ; Bassett v. 
Mitchell, 2 B. & xl. 90; Sweet v Tut- 
tle, 14 N, Y. 465; McCoimick’s Ap- 
peal, 57 Pa. 54 ; Tams v. Lewis, 42 
Pa. 402; Carter y. James, 13 M. & W. 


137 ; People y. San Francisco, 37 Cal. 
655; Hadley y. Aihany, 83 N. Y. 603. 

2 Croft y. Johnson, 8 Baxter, 390; 
Trescolt v. Barnes, 51 Iowa, 409. 

3 McLendon y. McGlann, 60 Ga. 
244. 

4 B. R. Co, y. Schutte. 103 U. S. 
1J8. 

^ Trustees v. Stocker, 42 N. J. L. 
115. 

® Hawes y. Water Co., 5 Sawyer 
C. Ct. 287. 
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Stability and certainty in the law are of the very first iinport- 
aiiee. Hardships may sometimes result from a stern ajlhereiiee 
to general roles. This is onavoiclablc under any system of juris- 
prudence. Some barrier is essential to guard against uncc*rtaiiity. 
If judicial decisions were subject to frequent change, it would 
ditotiirb and unsettle the great landmarks of property. The cer- 
tainty of a rule is often more important than the reason if ; 
the maxim, stin^c decisis ei non quiela mocere^ is the safe and 
judicial policy, and hliould be adhered to. If tlic law, as hereto- 
fore pronounced by a court, in giving coufetriietion to a slatufse 
ought not to stand, it is in the power of the legi>!atnre to aiiteiid 
it without impairing rights aefpiired under it. But where a 
question involving important private and public rights luo btHui 
only once passed upon, and cannot be said to have been acquie-awd 
in, it is the duty of the court to re-examine such qut\^ti<ui judi- 
cially wdien properly calle<l upon,’ or if the decisj n is (dearly 
incorrect and no injurious results will l>e likcdy *o flow from a 
reversal, and especially if it is injurious and unjust in its cq>tTa- 
tion, it is the imperative duty of the c(mrt to lawwive it,'’ and t!uj 
doctrine of Stare dtcisis bhoulJ lead any court to conform to a 
well established principle <d‘ menaintile Jaw, and U'vmvti a 
deeisi(ui made by it which k an injudicious innovation upon 
that piinciplc.® 

§ 118 . After a recovery by process of law, there miibl !)e ar! 
end to litigation ; if it W'crc otherwir-c, tiien* would In? no security 
fur any person, aiid great o])pression might be done under color 
and pretense of law.'’ To fathom the grounds and motives whi(di 
may have hnl to tiH‘ dehnininatioii of a question once settled hy 
the jurisdiction to whitdi tlie law has refeiTecl it, would he i*x- 
tremely dangerous; and it is hotter for the general administra- 
tion of justice tiiat one individual should !)e incoiiveuiein'od, 
tium that tlie whole syst(un of jiirispriKlenc'e bo overturned, and 
endless uncmlainty be introduiwd,’* And we ought also to 
tliat iiie (irht litigat!<m was condueted in entire good jaitli, and 

^ PniU v. Brown, Z Wis. f>u;>. Sliaw v. Barnhnrdt, 17 lud isfb 

® Linn v. Minor, 4 77^^.402; SyiL Houston v. mnston, Miss aas. 
nor V. G'isc'oigno, 11 T(‘X. 4IU. ^ Ht'ir. v. JiiWirts, 1 (^. fs)!; 

® And V. Jilaarudca*, iU Cal Seliimuim v. We il l)( ilunid, 1 E‘|hi, 

^ Maniott V. Hanuinas, 7 T. U. 541. 
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all the facts were presented to the court which could properlj 
have weight in the construction and application of the law. 
These things being manifestly impossible, the law therefore 
wiseh’’ excludes judgments from being used to the prejudice of 
strangers to the controversy, and restricts their eoncliisiveness to 
parties thereto, and their privies.' Even parties and privies are 
bound only so far as regards the subject-matter then involved, 
and are at liberty to raise the same questions in another dis- 
tinct controversy affecting a distinct cause of action.^ 

§ 119. And if there be any one principle of law ^Vell set- 
tled, beyond all question, it is this: that whensoever a cause of 
action, in the language of the law, ^Hransit in rem 
and the judgment thereon remains in full force and unreversed, 
the original cause of action is merged, and gone forever.^ The 


^ Burrill v. West, 2 N. H. 190; 
Davis V. Wood, 1 Wlieat. 6; Jackson 
Veddev, 3 Johns 8; VanBookklein 
V. Ingersoll, 5 Wend. 315; Case v. 
Beve, 14 Johns. 80; Smith v. Balan- 
tyne, 10 Paige, 101; xVlexandcr v. Tay- 
lor, 4 Denio, 302; Orphan House v. 
Laurence, 11 Paige, 80; Wood v. 
Stephen, 1 S. & R. 175; Thomas v. 
Hubbel], 13 N. Y. 405, Peteison v. 
Lothrop, 34 Penn SI. 233; Twamhly 
V. Ilenly, 4 Mass. 448; Estey v. Stiong, 

2 Ohio, 401 ; Cowles v. Hartz, 3 Conn. 
522, Floyd v. Mizizer, 5 Rich. 361; 
Riggin v. Brown, 12 Georgia, 271; 
Person v. Jones, 12 Georgia, 671; 
Maple v. Beach, 43 Ind. 51; Hawes v. 
W^ater Co , 5 Sawyer, 287 ; Trustees 
V Stocker, 42 H. J. L. 115; R. R. Co, 
V. Schutte, 103 U. S. 118; Woodv, 
Davis, 7 Ciuncli, 271; Paynes v. 
Coales, 1 Munf. 378 ; Tuipiii v. 
Thomas, 2 H. & M. 139; Ryer v. At- 
water, 4 Conn. 431 , Hillinsworth v. 
Biadford, 2 Overt. 204; E^tep v. 
Butchman, 14 S. & R. 435; Tabor v. 
Peiiott, 2 Gall. 565; Respublica v. 
Davis, 3 Yeates, 128, Johnson v. 
Bourn, 1 Wash. 187; Stevelie v. Read, 

3 Wash. C. C. 274, Cleaton v Cbam- 


hlisb, 6 Rand. 86; Healv. McComb, 2 
Yerg. 16; Blount v. Darrack, 14 S. & 
R. 184; Fisk v. Weston, 5 Me. 410; 
James v. Stookey, 1 Wash. C. C. 530; 
Chapman v. Chapman, 1 Munf. 898; 
Frazier v. Frazier, 2 Leigh, 042; Mun- 
ford V. Overseers, 2 Rand 313; 
Michanv. Wyatt, 21 Ala. 813; Fallon 
V. Muriay, 16 Mo. 168; Duncan v 
Helms, 8 Gratt. 68; Chamberlain v. 
Cailisle, 26 H. XL 540; Mackey v. 
Coaies, 70 Pa. 350, Cable v. Lai king, 
9 Bush, 154; Bissell v. Kellogg, 65 N. 
Y. 432 

2 Vanalslyne v. R. R. Co., 34 Barb. 
28, Cook V. Viemont, 6 B. Mon. 284; 
Taylor v. McCracken, 2 Blackf. 260; 
Spencer v. Dearth, 43 Yt. 98. 

^ Savage v. Stevens, 128 Mass. 254; 
Savin v. Bond, 57 Md. 228; Commrs. 
V. Binford, 70 Ind. 208 ; Savage v. 
French, 13 111. App. 17 ; Caldwell v. 
White, 77 Mo. 471, Cemeteiy v. 
People, 92 111. 619; Lawv. McDonald, 
62 How. Pr. 340; R. R. Co. v. 
Schwartz, 13 III. App. 490 ; Batty s 
V. R. R. Co., 43 Iowa 602 ; Kel- 
son V. Couch, 15 0. B. K. S, 99 ; 
Follett V. Hoppe, 5 C. li. 238, Ham- 
let V Richaidson, 9 Bing. 641 ; tJ, 
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effect of resjudeatwn so completely excludes all proof to the con- 
trary, that the party against whom jiidginent has been rendered 
cannot impeach it even by written receipts of payment wliicdi 
have been since discovered.' “ Sub specie imvnnnn hh^tn/menf- 
oriim pjostsa reperto mm res judicuta nsLauntn e^ceuiplo (pnihi 
est^^ For in the language of the civil law : m Judicata fuck ex 
alba nigrum^ ex nigro alhum^ excumo recbnn^ exrecto c^froumk 
The case of Marriot x, Hampton, illustrates thh principle. Thus, 
where A. sued B. for the price of goods sold, for whicli B. had 
paid and obtained a receipt before the suit wuis eomineiieed, not 
being able to find his receipt, and having no other proof of pay- 
ment, A. recovered judgment against B. for the pi ice of the 
goods sold; B. was obliged to submit to the payment of thr* 
money again, but afterwards found the missing receipt, and 
brought an action against A. for money had and recto ve<l, tu 
recover back the amount of the sum of payment tluis wrong- 
fully enforced; bnt he was estopped on the ground that the 
former suit was conclusive, and that money paid iimler h‘gal pro- 
cess could not be recovered back again, and tlio sanu‘ e\iden{‘e 
used in the second suit would have been a gootl tltgVn^e in the 
first; B. was bound to either produce the eviuenee or submit to 
the judgment of the court, and that, when, onc'c ns judieuta^ it 
was conclusive in any subsequent action aiising frmii the same 
transaction. If mistakes in practice or inadvertence furni.sbed 
reasons for avoi<ling judgments, it would eneourage litigation and 
reward carelessnes'^ at the exjieiiftO of the other party, and there- 
fore the law acts upon tlie maxim, hiterest reipubllm ul finis 
litiuind 


S. v. Leffler, 11 Peteis, 100, Rebia- 
fetai V. Smith, 18 Johns JOJ; C.tylus 
V. R. R.. GO Js Y. GOO; Howell v. 
Earp, 21 ITiiii, 000; Arnold v. K}le, 8 
Eaxt. olO; Matthews v. Guaiu 12 
Phila. 341; Tutle v. llariill, 85 A. 0. 
45G; Mai ley v. Mai ley, 52 Iowa, G5t; 
Goddard v. Gray, L. R. 0 Q B. 139; 
Field V. McKiimiy, GO Miss. <G3; Bur- 
rlttv. Belfry, 47 Conn. 323; S. 0., 37 
Am, B. 79; Johnson v. Stalcup,4 Baxt. 
283; Preble v. Supervisois, 8 Biss. 
358; Mason v. Bu elite!, 101 U S. 67 J; 


Robinson v. Marks, 19 ITiin, 325: 
Davis V, Bedbolo, GO Ala. 3G3; Nor- 
wood V. Kilby, 70 Ala. 397; Fogg v. 
Sanboin, 48 Me. 433. 

^ Marriott v. Ilampton, 7 T. R* 
200; Allison’s Case, L. B. 9 Cli. App. 
24; Heath v. Fniekeltou, 20 Wls.320; 
D(‘ €\idaval v. Collins, 4 A. & £. 867; 
Miller Albaugh. 21 Iowa, 128. 

- Gieat, &(*. Co. v. Mossop, 17 C. 
B, 140; Canunell v. Sewell, 3 IL & 
N. 047; Brotln^rhood in n, 31 L, J. 
Ch, 865, Beavant v. Momin^nou, 7il. 
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§ 120. Tlie question frequently arises as to the effect of 
two or more actions pending at the same time for the same 
cause. There can be no question but that a plaintiff may 
bring an action in every State of the Union against a party 
if he can obtain either personal or constructive service so as 
to bring the party or his property within the jurisdiction 
of each State court, and it is also well settled that an action 
pending in a foreign jurisdiction is no defense to an action in 
another.^ There may be circumstances under which the pend- 
ency of an action may be pleaded, in abatement of another upon 
the same cause, but it must be set up as a defense in the action 
last brought. This being the general doctrine, there is another 
which will relieve the party from numerous suits and harassing 
litigation. That a judgment, no matter where rendered, if it be 
of a tribunal of competent jurisdiction, is a complete defense in 
any court when alleged by a defendant. The judgment first ren- 
dered merges the cause of action. Therefore it is immaterial 
at wdiat time the judgment is rendered; whether prior or subse- 
quent to the commencement of the action in which it was pre- 
sented, it is a bar to such action.^ ’ A prior judgment upon the 
same cause of action, sustains the plea of former recoveiy : 
although the judgment is in an action commenced subsequently to 
the one in which it is pleaded. The date is of no consequence ; 
it is the fact of an adjudication between the same parties upon 
the same subject-matter, which gives effect to the former recov. 
ery. The opeiatiori of this rule is the same, whether the record 
be pleaded by the one or the other of the parties. It is not the 
priority in the commencement of one action that renders the 
judgment obtained therein a bar to the recovery of a second 


L C. 540; Wilson v. Kay, 10 A. & E. 

; Belcher v. Mills, 2 C. M. & R 
150; Ke 3 'nol(ls y. Wedd, 4 Bing. N. 
C. G94 ; Le Chevalier v. Lynch, 1 
Dough 170; Phillips v. Hiintei, 2 H. 
Bl. 412, Phiipot V. Aslett, 1 C. M. A; 
K 85; Lane v. Chapman, 11 A. A E 
088 ; Denne v. Knott, 7 M. A W. 143. 

' Bcwne Y. Joy, 9 Johns 221; 
Walbh V. Dm kin, 12 Johns 99; 
]\laule v Mm I ay, 7 T. K. 470; Haight 


v. Holley, 3 Wend. 461; Hatch v. 
SpofEoid, 22 Conn, 485; Weeks y. 
Pearson, 5 N. H. 324; McGilviay v. 
Avel3^ oO Yt. 588. 

2 Casebcer v. ]\Iowry, 55 Pa. 519; 
Dufiy v. Lyttle, 5 Watts, 120; Savage 
v. Stevens, 128 Mass 254; Child v. 
Emeku Woiks, 45 K II 547; Bank 
v. Bank, 7 Gill, 415; Rogers v. Odell, 
89 K. H. 452, Whiteliurst v. Rogers 
38 Md. 508. 



Estoppel by Recokd. 


127 


judgment m another, but because the first judgment, when given 
wlietlier in the action cmninenced first or hit^t, extingu’Lsbeh the 
orginal cause of action, and gives to the plaintiE, in lieu thereof, 
one of a higher nature. And an action cannot be maintained mi 
the original demand. Thus, where an action was comnienced in 
1875, and the defendants pleaded therein in ISTO, the dcfeiidantp 
obtained leave to file an amended answer. They alleged that the 
plaintiif ought not further to maintain his action hecanf-e adav 
prior thereto he recovered a judgment against the defendants in 
another State for the same cause of action in a suit commenced 
ill said State since the issuing of the original writ in tlii» caise, 
which judgment remained unreverscd and in full force ami eilect. 
This defense was held to be <lirected against the right of the 
plaintiff to recover in the form of action adopted by him (tim 
original cause), and that it was properly interpo^e(! Uh a spc'cLil 
plea in bar to the further maintenance of the action.* Tim date 
of the acts charged, does not necessarily afleet the operation of 
the plea of res ac/Jiidicata ; a verdict and judgment between the 
same parties, used either in pleading or evhlence, as a protection 
in a second suit, is equally conclusive, where the same damages 
are sought to be recovered, and where diilerent damages are 
claimed for a posterior violation of the same right. If the same 
question of right is involved in the second suit, as was deter- 
mined in the first — whatever distance in time ocmirs betweeji the 
acts bringing the right in question — the iormer decij?ion is eifee- 
tive.* Thus, where a judgment bad been n*covered in a suit in 
partition the parties appealed! from the judgment: pemling the 
appeal, and prior to it^ reversal by the Supreme Court, the de- 
feiidantb recovered a judgment in an action of ejectment for the 
same land in controverby in the partition suit. After the 
o'versal of the judgment in tiie paitition suit, the defendants 
[)l(*ad tlieir jmlgment in the ejectment suit as a bar to the fiirtlnu’ 
maintenance of the partition biiit ; it was held a good plea.® So 
a judgment on a note lost after maturity is a complete bar to 

J Bank v. Bank, 7 Gill, 415; Cliild 503. 

V. Eureka Co., 45 IS. II. 517; Bavage ® Martin v. Walker, CO Cal. 94; foi 
y. Stevens, 128 I^fass. 254. a contrary doctrine see State v 

® Wliitehuist V. Rogcis, 58 Md. Spikes, 33 Ark. 80i. 
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anotlier action brought by any person who receives it after 
maturity/ 

§ 121. Every judgment isfrima facie a substantial and final 
determination of the matter in controversy, and this presumption 
cannot be overcome by extrinsic evidence, unless there is some- 
thing on the face of it to justify its admission.''^ Thus, park com- 
missioners under the requirement of the law, made an assessment 
upon property contiguous to the park, for benefits, and returned 
the same to the circuit court, by which it was toimd to be valid, 
and confirmed and divided into yearly installments. On applica- 
tion for judgment for the third yearly installment, it was held 
that the confirmation of the assessment by the circuit court was 
res adjudicata as to the validity and legality of the assessment, 
and precluded a re-investigation of the matters so decided.® 
Individual good and public policy both require that there should 
be some fixed and certain end to litigation, and that suitors that 
having been once discharged from attendance in court, shall not 
be again brought before it without sufficient reason, and as tin** 
rule must be inflexible to effect its object, it will not yield to the 
clearest proof that a defense or cause of action was overruled 
which ought to have been sustained, or sustained when it ought 
to have been excluded, and that injustice will result unless tlie 
mistake is overruled.^ The conclusive effect of a judgment is 
the same, wliethev it was rendered upon the evidence or a techni- 
cal rule of law,® and a plea of a prior recovery, for the same cause 
of action, cannot be answered by a replication that the decision 
was not on the merits, without showing that the proceeding was 
such that they could not have been decided.® Suitors are bound 
to prepare and present their cases in a proper manner, and can- 
not allege their own carelessness or ignorance as a cause for being 


^ Elliott V. Wooclwaid, 18 Ind. 183. 

® Zimmerman v. Zimmerman, 15 
III. 84; Stearns V. Stearns, 32 Vt. 678. 

3 People V. Brislin, 80 111. 423; 
Lelimen v. People, 80 ill. 601; Bar- 
rett V. Failing. 8 Greg. 152 ; Bower 
y. Tillman, 5 'VV. & S. 556 ; Smith v. 
Whitney, 11 Mass. 445 ; Beale v. 
Peaice, 12 Md. 580, Bariett v. Fail- 
ing, 8 Oreg. 152. 


4 Mondel v. Steele, 8 M. & W. 
858; Cases Supra, Note 2. 

^ Green v. Claik, 5 Benio, 497, 
Kilheffer v. Heir, 17 S. & R. 319; 
Dewey v. Peck, 33 Iowa, 242; Alli- 
son’s Case, L. R 9 Ch. App. 24; 
Davies v. Mayor, 93 N. Y. 250. 

® Agnewv. Mcllioy, 18 Miss 552; 
Hilhefier v. Ileir, 17 S. & R. 319; 
Lewis V. Neuzeli, 38 Pa. 222 
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reliere^l from its consequences.^ A dofontUmt cannot escape from 
lie eoiibeqiienees of an adverse judcnient «m tlie ^roninl thaf lie 
had a good defense in fact, and relied ineon'^idcratclT on an nnten- 
ihle jjoint of law ; aiid a plaint ill i>]n*ecludt‘d from rcgaiuii g hi'^ 
mi^takes or omissions by recourse to aiiuiber action, iireba* 

rarf3 anti peculiar ciremn^tan(*(m® Tbu", M. and B. weie pirtucr'^, 
and baviiig agreed to arbitrate their paitin'miiip idiruadticm 
depObiretl notes for $1,2U0 each lutli the arbiiranc’'^, who o:i tiieir 
award being made, wxTe to didirer to the one who ^inmld la* 
fonnd cre<litor of the otlier the note of the latter iiidurMii down 
to the amount of the balance award^ai. The award wa- in 
favor, and B.V note wms <lelivered to him. AfferwarfB, lb 
brought suit in chancery to have tin* award corrcH-rt tl on tic* 
ground of inibtake, and In* was allowed a credit, to la* <kc!iiett*d 
from the note, for an item wdiicli by aecideTit and mistake* wm- 
not brought to the attention of the urbitnd<n’s. Tin* action in 
this case was brought on said promi^xory note. On (lie tiiab B. 
sought to show that the award wa> nef void, and it was held that 
the decree in the cdiane(*ry suit pr(‘(*ln(h*d him tnan this dedense. 
He relied on the ground that no point was made in the chancery 
suit upon the validity of the awaol, and tliat, in the absenee of 
such an i^siu*, it remained undispoxd of am! <*pen to litigation at 
law. Tiie bill was based on tlie alleged exi>teiiee of a valid 
award, and was inconsi'^tent with aii) thing ekx* ; if no valid award 
existed, there was a perfect defence at huv, because the note in 
such ease was not delivertMl a> a binding obligation, and was not 
in the hands of a honajide holder ; the wlmle controversy in the 
chancery cause turne<l on tlic a^sllmption tied nothing remained 
open except the item overlooked on the arbitration; a party can- 
not get relief on one basis and tlnm seek a new clianct* to lifigatii 
on the suggestion that lie has a d(*tmi*'e whied) be did not see fit 
to rely on before; and that the ruling of the court !>eiow, that ii 

^ Dewey V. Peck, as Iowa, 243. Hoiisemire v. Moiiltou, 15 lad. 

® Poster Y. WelD, k Tex. lul; bimes v. Zane> 24 Pa. 242; Zuaau’r- 

Soeiety, &c. v, ILiitland, 2 Paine 0. man v Zimmeiinan, 15 ill. H4 ; 

0. 546; Parrish v. Penis, 2 Black, Keokuk v. Alexander, 21 low i, 567; 
600; ii. ii V. Erie, 1 Grant’s <’as. Puller v. Jones, 5 Jones Eq. 102; 
212; Demaiest v. Darg, 82 N. Y. 2S1; Thmntoii v. Cambell, 6 Fla 546, Mer 

Wingate v. Haywood, 40 K. II. 43S; win y. Parker, IS Ala. 241, 

VoL. L— 9 
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was concluded bj tlie decree, was correct/ Where a party who 
is sued at law has a valid defense but neglects to make it, 
and allows judgment to be taken against him, cannot afterwards 
maintain an equitable proceeding to be relieved from the judg- 
ment, having been accorded an opportunity to litigate his defense 
in the action at law; that opportunity neglected, it is gone for- 
ever.'** 


§ 122. What matters are included under the term res adjudh 
cata. The judgment or decree of a court possessing comi)etent 
jurisdiction is final as to the subject-matter thereby determined. 
The principle, however, extends furtlier. It is not only final as 
to the matter actually determined, but as to every other matter 
which the parties might litigate in the cause, and which they 
might have had decided. The reasons in favor of this extent of 
the rule are found in the expediency and propriety of silencing 
the contentions of parties and of accomplishing the ends of jus- 
tice by a single and speedy decision of all their rights. It is 
evidently proper to prescribe some period to controversies of this 
sort ; and what period can be more fit and proper than that 
which affords a full and fair opportunity to examine and decide 
all their claims ? This extent of the rule can impose no hard- 
ship. It requires no more than a reasonable degree of vigilance 
and attention ; a different course might be dangerous and often 
oppressive. It might tend to unsettle all the determinations of 
law and open a door for infinite vexation. This rule is founded 
on sound principle.^ 


^ Beam v. Macomber, S5 Micli. 455. 
^ Jackson v. Patrick, 19 S. C. 19; 
Bull v. Eowe, 13 8. C. S55, 

3 Eastman v. PoUer, 14 Wis. 89; 
8iieppardson v. Cary, 29 AVis. 34; 
llo])y v. Jiaiijsberger, 27 Oliio S. 
674; EllL v. Oaike, 19 Ark. 420; 
Alosby V. Wail, 23 Miss. 81; Dan- 
iiabei v. Prentiss, 22 AATs 311 ; 
Witiick V. Traun, 25 Ala. 317; Noble 
V. Cope’s Ad ui’rs , 50 Pa. St. 17; Cyp- 
iiert v. McClure, 22 Pa. St. 195, Ham- 
ner v. Griffith, 1 Grant’s Cases, 193; 
Bloodgood T. Grasey, 31 Ala. 575, 
Burdick v. Post, 12 Barb. 168; 


Bridge v. Sargeant, 27 Ohio St. 233; 
Mallony v. Horan, 49 N. Y. Ill; 
Burford v Kersey, 48 Miss. 643: 
Hyatt v. Bates, 35 Barb. 308; Har- 
ris V. Harris, 36 Barb. 88; Babcock v. 
Camp, 12 Ohio, 11; Duncan v. Hol- 
comb, 26 Ind. 378; Keokuk County 
V. Alexander, 21 la. 377; Hobbs v. 
Parker, 31 Ale. 143; Lindsley v. 
Thompson, 1 Term. Cb. 272; Strong 
V. Hook 41 AWfe. 050; Diiscoli v. 
Damp, 16 AVis, 106; Petersine v. 
Thomas, 28 Ohio S. 596; Phelan v. 
Gardner, 43 Cal. 306; Rogers v. Hig- 
gins, 57 111. 294; Chesapeake, &c, Co. 
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§ 123. When a given matter l>ee(»niet; tlie hohjeet of litigatiun 
in, and of adjudication hj a court of eniiipetent jnrisilictioo, the 
court requires the parties to bring forward tludr whole ease, and 
will not, except under special circuinstaiiccs, permit the same 
parties to open the same subject of litigatiuu in respect of nnit- 
ter wdiich might have been brought forward as part of the sub- 
ject in controversy, but wliioli was not brought forwaial, only be- 
cause they have, from negligence, inadvertence, m‘even accident, 
omitted part of the ease. The plea of res apidies, ex- 

cept in special eases, not only to the points up(in which the cauirt 
was required by the parties to form an opiniiui and pronounce a 
judgment, but to every point whicb properly belonged to the 
subject in litigation an<l wbicb the parties exercising reasonable 
diligeman might have brought forward at the time and deter- 
mined re^peeting Thus, where a judgment of foreclosure was 


V. Gatings, 30 Mil. 270; Hungi^rford’s 
Appeal, 41 Corni. 322 ; Bates v. 
Fpooner, 4<> lud. 480 ; Burlen v. 
iSbumion, 90 ^lass. 200 ; Lea v. 
Lea, 09 Ma^s. 493 ; Street v. Beck- 
inim. 43 la. 490; K. R. v. (laik, 
21 Ind. 130, Horton v. Hamilton, 20 
Tex. 006; Buriiuni v. Reynolds, 38 
Cui. 643; Putnam v. New Albany, 4 
Biss. 365; Lewis’ Appeal, 67 Pa. St. 
153; Goenen v. Sobroeder, IS Minn. 
68; Dickson v. Menitt, 21 Minn. 196; 
Bradley v. Jolinson, 49 Ga. 412; Wil- 
liams V. Walker, 62 111. 517; HiuLson 
Y. Smitb, 30 N. Y. Superior Ct. 452; 
Aurora v. West, 7 Wall. 82; Davis 
V. Brown, 91 U. S. 423 ; Russell 
V. Place, 94 U. B. COG; Aliie v. 
Sidmutz, 17 Wls 109; Hamilton v. 
Quimby, 40 III. 9U; Leguen v. Gov- 
ernor, 1 Johns. Cas. 492; Harris v. 
C’olipiitt, 44 Ga. 663; AYbltmaii v, 
R, R, Co., 16 Gray, 530 ; Barker 
V. Cleveland, 19 Midi. 230, Fisdili 
V. Fisdsli, 1 Blaekf. 360 ; Stark 
V. Starr, 91 U. S. 477 ; Murrell 
V. Smith, 51 Ala. 301; Kelly v. 
Donlin, 70 111. 318; Ilaincft v. Ken- 
nedy, 53 Misx 103; Jobnsun v. Jolm* 


son, 20 111. 215; Knight v. Atkinson, 
2 Tenn. Oil. 3H1; Cook v. Burnley, 
45 Tex 9r, Kogeis v. Higgins, 57 III 
244; People v. San Francisco, 27 Cal 
655; Bust on v. Ilayni^s, 23 Cal 81; 
McGregor V. Holcomb, 21 Iowa, 411; 
Bouvilliaii v. Bouig, 10 La. Ann. 
363; Kalisdi v, Kaliscli, 0 Wis, 529 ; 
Sh<‘pardsoii v. Casey, 29 Wis. 34 ; 
Armory v. Armory. 20 Wis. 152; State 
V. Hudson, 37 Ind. 198; Rumrill v. 
Road C’o., 51 Incl 354; Evans v. Road 
Co., 51 Iml 160; Felt v. Lumure, 48 
loua, 397; Ligon v. Triplett, 12 B. 
iUon 281; Nichols v. Dibrell, 61 Tex. 
539; CakUudl v. White, 77 Mo. 47L 
^ New Haven, &c. Co. v. State, 44 
Conn. 376; Cromwcllv. County of Sac, 
94 U- S. 351; Town v. Lanpliere, 34 Vt 
365; Davis v. Taleott, 12 N. Y. 184; 
Marriott v. Hampton, 7 T, R. 265; 
Biuen V lloae, 2 Barb. 59G; Hamil- 
ton v. Qiiimby, 46 III 00; Shafer v. 
Sciulder, 14 La. Ann. 575; Packet 
Co. V. Sickles, 21- How. 333; Waring 
V. Lewis, 53 Ala. 615 ; Town v. 
Smith. 14 Mich. 348; Johnson v. 
Murphy, 17Ti‘X. 21G; Culbeitsoii v. El 
lis, 0 McLean, 248 ; Uenderfeon v, lien- 
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taken on a mortgage executed by one of a firm in liis own 
name, but for Iiis firm, in wbicli he assumed the payment of 
notes of a third party, and a personal judgment for the amount 
of the notes was taken only against their maker, the proceed- 
ings and judgment were a bar to any fiitnro suit against the 
maker of the mortgage and against liis partners, who were only 
jointly liable with him. The mortgage was an entire contract, 
stipulating for the payment of the money and pledging the land 
therefor. The plaintiff having brought suit upon the mortgage 
and taken a judgment of foreclosure onlj", when he might have 
taken a personal judgment for the residue, after exhausting the 
land, he could not afterwards maintain another action to recover 
a personal judgment for such residue.^ Where the declaration 
in the second action is framed in such a manner that the causes 
of action may be the same as those in the first suit, it is incum- 
bent on the party bringing the action to show tliat they are not 
the same. Thus, the plaintiff declared for money had and re- 
ceived; the defendant pleaded a judgment, recovered for $4,000 
in an inferior court in Wales, for the same causes. The plaintiff 
replied that the causes were not the same. It appeared that the 
defendant had received, as plaintiff’s steward, large sums of money 
on liis account, to a greater amount than the sum for which 
plaintiff declared in the inferior court, and that plaintiff, believ- 
ing that defendant had no available property beyond that 
amount, took judgment by default, and verified for only $3,500. 
All those sums which plaintiff knew to be due from defend- 

ant when he commenced the first suit were considered as causes 
of action, for which he had before recovered judgment.® So the 
acceptance of and entry of judgment upon a general offer of 

dersou, 3 Hare, 115; Fargualiarsoa v. man, 11 A. & E 966; Le Clievalier v. 
Seton, 0 Russ. 45 ; Partridge v. Os- Lyncla, 1 Doug. 170; Denne v. Knott, 
borne, 5 Russ. 195; Cbalmey v. Du- 7 M. & W. 143; Pliillips v. Hunter, 2 
sany, 2 ScU. & L. 718; Breadalbane H. Bl. 402; Reynolds v. Medd, 4 
V. Cliandos, 7 M. & C. 732, Great- Bing N. C. 694; Wilson v. Ray, 10 
head v. Biomley, 7 T. R. 455; A. & E. 82; Belcher v. Mills, 2 C. M. 
Ricaido v. Garcias, 12 01. & F. 400; &R. 150; Raymond v. Rosi, 40 Ohio 

Packet Co. v. Sickles, 5 Wall. 592; St. 343 Harbig v. Freund, 69 Ga. 180; 
Beam v. McComber, 35 Mich. 455; Stoim v. Ermantrout, 89 Ind. 214. 
People V. Bi-islin, 80 111. 423; Crosby ^ Ciosby v. Jerolman, 37 Ind. 264. 

V, Jerolman, 37 Ind. 264 ; Philpot v. ^ Lord Bagot v. Williams, 3 B. & 

Aslett, 1 C. M & R. 85 ; Lane v. Chap- C. 235. 
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Judgment concludes the plaiiitiG from bringing a new action for 
anj part of the claini embraced in the coinplairit and which 
might have !)eeu litigated in the former actiuiid Thus, in an ac- 
tion brought by a woman, after a ilivorcc, against her former 
hiishaiid, to recover for the inaiiiteiianec an infant child of 
the latter, tlie <!efeiidant anhwere<l that he was the fatlnu' of 
the child, who was the iN-^iie of a marriage between! hhii.-elf and 
appellaiitj ami that a divorce had been granted appellant on lier 
application and the custody of the child awarded to her, A de- 
murrer to the answer was overruled. Held, that the plaintiif 
might, if her case warranted it, and sluuihl Imve obtaiiied a pro- 
vision for the support of the child it! her actifui for divonan and 
having taken her decree f(»r divorce and the oii^tody of the cl did 
wutlioiit any pruvi&iou for its support, she. took upon heivelf tlie 
burden of its support, and cannot now maintain an action there- 
for. If the court in the action for divorce erroneoimly j’tdused 
to make her an allowance to he j)aid by the iather of the child 
for its iiuiiutenance, she had her remedy.*'* 

I 124. When there is res adjiaUcuia the original cause of 
action is gone; and it wmuhl Ix! dchtructivc ut all certaintyin the 
administration of law, in the status of families, and in the enjoy- 
ment of rights, if it ■were not held inciimhent on anyone atteinpt- 
ing to get rid of a solemn judgment to bhow that he comes for- 
ward to do so with reasonable i)romptitU(le and diligence.® 

g 125. A judgment decides every matter wdiich pertains to 
the cause of action or the defense set up, or which is involved in 
tlie meabiire of relief to wdiich tiie cause of action or defense en- 
titles the i>arry, even though such matter may not be set forth in 
the pleadings, so as to admit })roof and call for an actual decision 
upon it. Whenever a matter is adjudicated and finally de- 
termined by a competent tiibmial, it is considered forever at 
rest. This is a principle upon which the repose of society 
materially depends, aiid it therefore prevails, \xith a very few ex- 
ceptions, throughout the civilized world. This piineiple not only 

^ Davies v. Mayor, Ac., 93 N. Y. ^ Lockyer v. Ferryman L. R. 2 
250. App. Cas, 519; Vooiiiees v. Bank, 10 

Husband V. Husband, 10 C. L. J. Peters, 473; Lyons v. Cooledge, 89 
177. lil. 529. 
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embraces wliat actually was determined, bat also extends to every 
otlier matter which, under the issues, the parties might have liti- 
gated in the case, to every thing within the knowledge of the 
parties which might have been set up as a ground of relief or de- 
fense. This general rule has not only gone unchallenged for 
more than half a century, but a uniform and unbroken line of 
cases has given it approval.^ The only exception to this rule is 


^ Goodenow v. Litchfield, 59 Iowa, 
226; Comparet v. Hanna, 34 Ind. 74; 
Cemetery Co. v. People, 92 111. 619; 
Cross!)/ V. Jeroloman, 37 Ind. 264; 
Babcock v. Camp, 12 Ohio, 11 ; Bates 
V. Spooner, 45 Ind. 489; Embreyv. 
Connor, 3 N. Y. 522; Ricker v. Pratt, 
48 Ind. 73; Kelley v. Donlin, 70 111. 
378; Rogers v. Higgins, 57 111. 344; 
iMcCaffrcy v. Corrigan, 49 Ind. 175; 
Pi’eble V. Supervisors, 8 Biss. 358; 
Landeis v. George, 40 Ind. 309; Price 
V. Dewey, 6 Sawyer 493; Mulley v. 
Malley, 52 Iowa, 654; Gieenup v. 
Crooks, 50 Ind. 410; Thompson v. 
Myrick, 24 Minn. 4; Richardson v. 
Jones, 58 Ind. 24D;Eveuharfc v. Hollo- 
way, 55 Iowa, 179; Griffin v. Wallace, 
66 Ind. 410 ; Radford v. Folsom, 3 Fed. 
R. 190; Ulrich v, Drischell, 88 Ind. 358; 
Fi&chli V. Fisclili, 1 Blackford, 360; 
Green v. Glynn, 71 Ind. 336; New- 
come y. Wiggins, 78 lud. 306; Ballaid 
v. Ins. Co., 81 Ind. 239; Krutziuger 
V. Brown, 72 Ind. 466; Shepardsoii v. 
Cary, 29 Wis. 34; Chespeake v. Gitt- 
ings, 36 Md, 299; Rogers v. Higgins, 57 
111. 244; Phelan v. Gaidner, 43 Cal. 
800; Bates y. Spooner, 45 Ind. 480; 
Peteisine v. Thomas, 28 Ohio S. 596; 
Betty s V. R. R., 43 Io%va, 602; Barrett 
Y. Failing, 8 Oreg. 152; Rusbdl v. 
Farquahar, 55 Tex. 355; Maxwell v. 
Connor, 1 Hill Cli. 22; Moody v. 
Thurston, 1 Strange, 481 ; Hanna v. 
Reid, 102 111. 596; Betts v. Starr, 5 
Conn. 550; Parker y. Standish, 3 Pick. 
288; Van Rennsalaer y. Akin, 22 
Wend. 549; Aurora v. West, 7 Wall. 


82; Young v. Black, 7 Cranch, 565; 
Miller v. Manice, 6 Hill, 114; White 
V. Coatsworth, 6 N. Y. 137; Eastman 
V. Cooper, 15 Pick. 276; Gardner v. 
Buckbee, 3 Cow. 120; Bouchard v. 
Dias, 3 Den. 243; Hayes y. Gudy- 
kur.'it, 11 Pa. St. 221 ; CroiiWYell v. Sac 
County, 94 U. S. 526; Davis v. Brown, 
94 U. S. 423; Russell v. Place, 94 U. 
S. 606; Cambell v. Rankin, 99 U. S. 
261; Smith y. Ontario, 4 F. H 386; 
Outram v. More wood, 3 East, 316; 
Marriott v. Hampton, 7 T. R. 269; 
Aslilin V. Paiker, 2 Burr. 605; \V. 
M. Co. V. Coal Co , 10 Wh Va. 250; 
Corville y. Gilman, 13 W. Va. 314; 
Beckwith v. Thompson, IS W. 
Ya. 103 ; Griffin y. Seymour, 15 
Iowa, 30 ; R. R. Co. v. Grifiith, 
76 Va. 913; Bateman v. AVil- 
loe, 1 Sell. & L. 201; Grant v. 
Button, 14 Johns. 377; Holden y. 
Curtis, 2 N. H. 61; Thatcher v. Gam- 
mon, 12 Alass. 268; Schriver v. Com- 
monwealth, 2 Rawle, 206; Hays v. 
Carr, 83 Ind. 275; Carothers v. Ser- 
geant, 20 W. Va. 35; Hand y. R. R., 
17 S. C. 219; Goddaid y. Gray, L. R. 
6 Q. B. 139; Roscnmullcr v. Lampe, 
89 111. 212; Benton v. Burgot, 3 B. & 
C. 235; Parnell v. Hahn, 61 Cal. 131; 
Ruegger V. R. R. Co., 103 111. 449; 
Davis V. Mayor, 93 N. Y. 250; Dana- 
iier V. Pientice, 22 Wis. 311; Plamii- 
ton V. Quiniby, 46 111. 90; Johnson y. 
Johnson, 30 111. 215; Alliev. Schmitz, 
17 Wis. 1G9; Rodgers y. Higgins, 57 
111. 244; Montgomery v. Plariington, 
58 Cal. 270; Preble v. Supervisors, 8 
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where the clefcndatit omits to set off In^ coiinter-deinaiHls, or the 
records show that it was withdrawn before judgment, witliout 
prejudice to a future action thereon, and unless prevented bj 
statute the defendant may still recover thereon ; and where the 
action is one of several distinct and independent eontrac'ts, the JUile 
tliat whatever might have been litigated will be deemed to liave 
been litigated, applies in its lull force only to the particular con- 
tract sued 011,^ and in ejectment, where the defeiiduiit piirchascss 
title after jiidgiiient is rendered against him. 

§ 126 . Matters which have been once settled by jiidkdal au- 
thority cannot again be drawn into controversy, as between parties 
and privies to their decision.^ As the nature of the judunieiit 


Biss. 3a8; Buck v. Collins, 09 Me. 445; 
Treadway v. McDouald, 51 Iowa, 0CJ>; 
Devegre v. Devegre, 3:1 La. An. fWi); 
Louis V. Boston, 130 Mass. 339; Kan* 
dolph V, Little, 63 Ala. 39t>; McWil- 
liams v. Moirell, 23 Ilun. 102; li U. 
Co. V, Seimfte, 103 U. S. 118, Thomp- 
son v. Blanehaid, 2 Lea, 528; Barielt 
V. Failing, S Oieg. 152; Thonipsou v. 
Myrick, 24 Minn. 4; beully v. Loweii- 
stieu, 50 MLss. 052; lleimuiway v. 
Wood, 53 Iowa, 21; Michels v. Dib- 
rell, 01 Tex. 539 ; Caldwall v. White, 
77 Mo. 471. 

^ Davis V. Brown, 94 U. S. 423; 
Felton V. Smith, 88 Ind. 149; Davis v. 
Hedges, L. R. 0 Q. B. 087; llindley 
V. Ilaslum, L. li 3 Q. B. D. 581. 

® Richards v. Ciawford, 48 Iowa; 
Etheridge v, Oshorri, 12 Wend. 399; 
Smith V. Whiting, 11 Mas^. 445; 
Price V. King, 3 Johns. 20; Young v. 
Black, 7 CKiiieh, 5t)7; Church v. 
Leti\t‘nworlh, 4 Couu. 274; Marvin v. 
Paiker, 18 Ala. 2U; Chapman v. 
South, 10 How. 14; Ellis v. Staples, 9 
Humph. 238; Bainell v. Keiizie, 3 
Lev. 79; Jones v. JjaNemier, 55 Ga. 
228; Daveiipoit v. Barnett, 5 1 Ind. 
329; Ilanscom v. ilewes, 12 Gray, 
332, Smith v. Way, 9 Allen, 472; 
Milford V. Holbrook, 9 Allen, 17; 


Farr v. Ladd, 37 Vt. 150; Llvciinoie 
V. IIeis.lH*I!, 3 Pick. 33; Tailor v. 
McKniaht, 1 ^!o. 282; Johu'-on v, 
Kittr'alee, 17 Ma^> 70; Adam-- v. 
Peaihon, 7 Pick. 311; WHis v. D( iicli, 
1 aMasx 232; Haydmi v. Bootin', 2 A. 
K. Muisli. 353; Ckutnii v. Chambliss, 
0 Uaml. 80; IJiid v. ]\I(Ji)lgom('iy, 34 
Tex. 713; Dixon v. Meiutl, 21 Mum. 
190; Bradley v. Johnson, 49 <ia. 
412; VYhitehiirKst v. Ro^em, 38 2Id 
503; Dubois v. K. K. Co., 5 Fi-h. 
Pat. Cus. 208; Barker v. Cleveland, 
19 Mich. 230; Bunker v. Tiitts, 57 
Me. 417; Ross v. Wood, 15 K. Y. 
Supreme Co’irt, 185; People v. BiL- 
lin, 80 III. 423; Lehiner v. People, 80 
III. tJUl; Kitchen v. Clark, 1 Mo. App. 
430; Brown v. iMayor, 06 M. Y. 385; 
Moiey V. King, 49 Vi. 304; Sdna'h 
VC Foreman, 3 Brews. 157; lYi Ison v. 
Boughlon, 50 Mo. 17; Ashley v. Glas- 
gow, 7 Mo. 320; Caldwell v. Lock- 
ridge, 9 Mo, 308; Iliil v. bt. Louis, 20 
Mo. 581; Smith v. Bi'St, 42 Mo. 085; 
Gardinier’s xVppeal, 89 Pa. St. 528; 
Wingate v. Haywood, 40 JY. II. 437; 
Weathered v. Mays, 4 Tex. 387; 
U. U. Co. V. Erie, 1 Grant’s Vii\ 
212; Megerle v. AHie, 33 Cal 74; 
Tucker v. Ih'spass, 28 Ga. 013; Shir- 
ley V. Flame, 33 Mis.s. 053 ; Us- 
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does not affect the operation of this principle, a decree with 
regard to the personal status of an indiridual will be equally con- 
clusive with a decision upon a right of property. Thus, in an 
action by a woman for a divorce, the complaint averred that the 
parties were married at a certain time and subsequently cohab- 
ited as man and wife. The answer denied that tliey wmre ever 
married and the cohabitation, and prayed that the complaint be 
dismissed. The court found that they were never married nor 
w\a& she the wife of the defendant. The plaintiff moved to set 
aside the decree on the ground that the fact of marriage had been 
adjudged in a previous partition suit, and the alleged husband 
was estopped to deny it. The court denied the motion. On the 
death of the alleged husband, the plaintiff claimed the rights of 
a widow in his estate, in the absence of any suggestion of a sub- 
sequent marriage, the decree was conclusive that the claimant 
w^as not the widow of the deceased — its operation to determine 
the status of the parties was conclusive.^ So, a judgment find 
ing that a person is an acceptor for accommodation is conclusive 
that he w’as not the principal.^ The appointment or removal of 
a guardian or administrator,® or the adjudication of a question of 
descent or pedigree is conclusive, not only in the proceeding in 
which they may tahe place, but in every other in wliich the same 
matter is agitated. The manner in which the question is actually 
brought before the court is immaterial, as long as it is actually 
decided ; whether the action of the court is formal or summary 
on motion makes no difference in the concliisiveness of the judg- 
nient,'^ if, as it is presumed, until it is otherwise proven, that there 


borne v. Atkins, 6 Gray, 422; Koon 
V. Ivey, 8 Xiicb. L. 37; Shaw v. Barn- 
liardt, 17 Ind. 183; State v. Beloit, 20 
Wift. 79; Williams Y. Sidmouth, &c. 
Co , L.R. 2 Exchq. 384; Baker v. Rand, 
13 Barb. 153; Bangor v. Brunswick, 33 
Me. 353; Stuitevant v, Randall, 53 
Me. 149; Jackson v. Lodge, 36 Cal. 
38; Franklin v. Stagg, 23 Mo. 193: 
Peaie v. Koutb, 13 La. Ann 254; Tay- 
lor v. Oliambers, 1 C'laik, 134; Burns 
V. Dodge, 9 ATis. 458; Pease v, Ben- 
nett, 17 N. II. 124; Bums v. Mil- 
waukee, &c. Co., 9 AA^is. 450; Hill v 


Hoover, 9 AVis. 15 ; Greenleat v. Lud 
ington, 15 AV'is. 558; Roberts v. Heim 
27 Ala. 678; State v. Baldwin, 31 Mo 
561; Dolittle v. Don. Mans, 34 HI. 
457; Lee v. Kingsbury, 13 Tex. 68; 
Sanders v. Godley, 36 Ala. 50. 

^ xlrmory v. Armory, 26 AVis. 152. 

^ Sturdevant v. Randall, 53 Me. 149; 
Collier v. Hall, 1 E. D. Smith, 5. 

3 Laurence v. Engleby, 24 Vt. 42; 
Farrar v. Olmstead, 24 Vt. 133. 

^ Claggett V. Sims, 25 N. H. 462; 
Townsend v. Townsend, 5 Harr. 
20; Demarest v. Darg, 32 N. Y. 
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was an opportiiuitj to appear and contest the case on its merits ; 
and lieneCj an adjudication under a rule to show cause will pre- 
clude a renewal of the controversy at law/ or even an applica- 
tion fur relief in equity,* 

^ 127. The same rule of conclusiveiiess is applicable in pro- 
ceedings to revive judgments. The rule that partio are 
e-^topped from raising any quebtion which might have oeeii 
(letcriiiined in a furnier action between the sanie parties, and 
tiiut all defenses which woie \vaived or wilhliehl after an 
opportunity to present and litigate them applies with fail 
force in the revivor of judgments whieli imve been permiticd 
to !)eeome dormant. The doctrine of merger deprive^ the 
plaintiff of his cause ot action and takes from the defendant 
all legitimate defenses that lie miglit liave nuule in the oi\ainal 
action; nothing can be trieil that wa,s litigated, or might have 
been, at the former trial. The judgment is a complete bar to 
any defense,^ The only pleas that will be eiilertaimal !>y courts 


281; Sewell V. Scott, o5 La. Ann. 
Oou* 

’ Greatliead v. Bromley, 7 T. R 
d.TI ; Sclmman v, Weatherliead, 1 Ea^t, 

mi. 

® Budi V. Crobs, 4 Oliio, tlSO; Slaucli- 
fer v. McWhorter, 1 Stew. 5;J2; 
Hook V. Wood, S Miss. 807; limit v. 
Terrill, 7 J. J, Marsh. 67; Cameron v. 
Bell, 2 Bana, 328 ; Hollister v. Bark- 
ley, 11 H. H. 601; Starr v. Stair, 1 
Ohio, 321; Gregory v. Biirrall, 2 Edw. 
Cli, 417; Ileuderfeon v. Mitchell, 1 
Bail. Ch 113; Pratt v. Wa} man, 1 Md. 
Ch. 16 G; Redhdmei v. Pyion, Spears 
Oh. 34; Beam v. ]\lcCumber, 35 
Mich. 435; Whitwell v, Barbier, 7 
Cal 54; Donaite v Suirvan, 7 Cal. 
279 ; Smith v. Bradley, 14 MBs. 485; 
;^Iooney v. ^lass, 22 Iowa, 3b0; Sned* 
iker v. PearbOn, 2 Barb. Ch. 107; 
Minor V. Stone, 1 La. Ana. 283; 
Dickson V. rdchardbon, 16 Ark 114; 
Bently v. Dillard, 6 Aik. 79; Browm 
Y, Stone, 10 Pet. 497; Hou'^ton v. 
Royston, 9 Miss. 238; Thomas v. 


Piiiiii}o, 12 MibS. 35S; Williams v. 
Jones, 16 Mis^. lUS; Gardtai v. Iludeii, 
7 Leiah, 157; Giccii y. Robinson, 5 
How. 80; Vilas v Jones, 1 N. Y. 
274; Billy v. Barnarrl, 8 G & J. 170; 
Anderbeu v. Robeits, IS Juliiib. 515; 
Orcult V, Orvis, 3 Paige, 459; Simp- 
Kon V. Hart, 1 Johns, Cb. 1)6; Arden y. 
Pattenson, 5 Johns. Ch. 41; Matson v. 
Field, 10 Mo. 100; Burton v. llynson, 
14 Aik. 32; Pedi v. Strauss, 33 Ccd. 
678; iMyers v. Oreiion, 2 Abb. P. 
844; Hunter v. Lester, 18 IIow. P. 
337, Ilaughey v. Wilson, 1 Hilt. 
259; Kepp v. Fullcrtuu, 4 Minn. 
473; Cole v. Butler, 43 Die. 401; 
Henclndc v. WhiUemore, 105 Mass. 
28; Paine v. MorelamI, 15 Ohio, 485; 
Beech v. Abbott, 6 Vt 586; Williams 
V. Stewart, 3 Wis. 778. 

Koon V. Ivey, 8 Rich. L. 37; 
Kiser V. Wlnan*-, 20 Ind. 428, Bowen 
V. Bonner, 45 Mis^^. 10; Gris\Yoid v. 
Stewmrt, 4 Oow”. 459; Dowling v. 
McGregor, 91 Pa. St. 410; Wright v. 
Sweet, 10 Neb. 190. 
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in this classvof proceedings are satisfaction of the jiidginent and 
want of jurisdiction. The original validity cannot be impeached.' 
Payment or part payment of the demand before the rendition of 
the judgment sought to be revived is inadmissible.^ 


§ 128. An application for a writ of mandamus is a separate 
or independent action, based upon the judgment rendered in some 
prior action, when used to enforce the collection of a judgment. 
It is the appropriate proceeding to compel municipal corporations 
to satisfy judgments rendered against them. In treating of 
mandamus in connection with the subject of estoppel, it is only 
in regard to this use of the writ to enforce judgments that it will 
be considered. When a proceeding in mandamus is used as an 
action at law to recover money, it is subject to the principles 
which govern money actions. Tims, in an action to recover 
upon municipal bonds, a denial of a writ of mandamus to com- 
pel a payment of such bonds, with an adjudication upon such 
denial that the bonds are invalid, is a former adjudication bind- 
ing a purchaser of the bonds after due from the party instituting 
the mandamus proceedings." So a judgment in favor of or against 
a city, county or State, as to the validity or invalidity of bonds, 
certificates, warrants, orders, etc., is as res judicata^ a complete 
bar in an action of mandamus to compel the levy of a tax, or 
their payment.* And when upon the issue of law or facta court 
of competent jurisdiction has adjudicated the merits of an appli- 
cation for mandamus or other prerogative writ, such adjudication 
is conclusive (except upon appeal) upon all courts.® So where 
a judgment has been rendered against a municipal corporation 
for any valid claim, and proceedings are commenced by man- 


^ Hopkins v. West, 83 Pa. 109; 
Cordesa v. Hume, 6 S. & R. 55; 
Kanke v. Hermm, 48 la. 27G; Lysle 
V. Williams, 15 S. & R. 135; Dowling 
V. McGregor, 91 Pa. 410; Bradford v. 
Rice, 103 Mass. 472; Thompson v. 
Hewitt, 6 Hill, 355; JIcDaniel v. 
Gardner, 34 La. Ann. 340; Polger v. 
Siaugliter, 33 La. Ann. 343; Hammett 
v. Sprowl, 31 La. Ann. 303; Marbuiy 
V. Pace, 30 La. iV.nn. 1330; McStea v. 
RotcMord, 39 La. Ann. 09; Drogu v. 


Morean, 33 La. Ann. 173; Godard v. 
Gray, L. R. 6 Q B. 139. 

2 Camp V. Baker, 40 Ga. 148; Mar- 
riot v. Hampton, 7 T. R. 269. 

^ Louis Y. Biwn, 109 U. S. 163; 
Postmaster’s Case, 13 Pet. 614; Block 
V. Commisi^ioners. 99 U. S. 686; State 
V. Benson, 70 Ind 481 

Hartson v. Slianklin, 58 Cal. 348, 
Lyons v. Cooledgc, 89 III. 529. 

^ Santa Cruz v. Santa Clara, 63 Cal 
40 . 
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damns to compel the levy of a tax to pay the jiidgmeiit, the 
regularity of the proceedings on wliich the judgment was ren- 
dered, or the validity of a judgment, cannot Le contested d Upon 
the same principle the discharge of a rule to show caubc why a 
judgment plaintiff in ejectment should not be enjoined froin 
issuing a writ of liab. fa, poss., cowing to the defendant’s failure 
to comply with tlie conditions of tenure imposed by the vn rdict, 
held res wljudicatn^ ami an injunction to be properly refused.'' 


* Louis y. Trii'^tees, 100 U. S. 102; 
Iluiitingtoi! V. Sniith, 23 Ind. 480; 
Buell V. Trust ech, 11 Barb. G02; State 
V. Beloit, 20 Wk 70; Williams y. 
Sidmoutli, L. R. 2Exch. 284; Gorman 


in re, 124 Mass. 190; State v. Benson, 
70 Ind. 481. 

^ Gordinier’s Appeal, 89 Pa. St 
528. 
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CHAPTEE III. 

PERSONAL .JUDGMENTS; OR, JUDGMENTS BETWEEN PAlVi ,ES 

Section 129 . In a preceding chapter we have seen the dv^jtae- 
tion between judgments in rem and in fersonoom^ and as the latter 
class of judgments are bj far the most extensive of the two, 
estoppel, in its application to personal judgments, or judgments 
between parties, will now be considered. The great distinction 
is in this fact, that while a judgment in Tern (which will here- 
after be fullj treated) is conclusive upon tne whole world, a judg- 
ment in personam or inter 'partes is conclusive only upon parties 
to the proceedings and their privies. The fundamental principle 
of law upon which this branch of the doctrine of estoppels is 
founded, and which in law governs it to a great extent, is res 
inter alios acta alteri nocere non dehet^ which, in effect, is to pre- 
vent a litigant party from being estopped, or even affected, by 
the evidence, acts, conduct, or declaration of strangers ; and, as a 
general principle, it may he stated as one thoroughly well settled, 
that a transaction between two parties should not be binding upon 
third parties or strangers ; for it wmiild be inflicting great wrong 
and ill justice to conclude and bind parties who could not be allowed 
to make a defense, or permitted to examine witnesses, adduce any 
testimony, or to appeal from a judgment that they might deem 
erroneous ; and for this reason the depositions of witnesses in 
another action in proof of a fact, the verdict of the jury 
finding the fact, and the judgment of tlie court upon the 
facts found ; while evidence of the most conclusive kind 
against tlie parties, and all claiming under and through them, 
cannot, generally, be used to the prejudice of strangers.^ The 

^ King V. Korman, 4 C. B. 897; 511; Manigault v. Beas, 1 Bail. Eq. 

Ducliess of Kingston Case, 20 How. 283; Buford v. Rucker, 4J J. Marsh. 
St. T. 578; McCall v, Harjison, 1 551; Brown v. Wyncoop, 2 Blackf. 

Brock. 12C; Bailey v. Robinson, 1 280; Beers v. Bioome, 4 Conn. 247, 

Gratt. 4; Loop v. Summeis, 3 Rand. Brock v. Garielt, 10 Ga 481; Mackay 
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principle upon wliicli jiult^nienls are lield conclusive upon 
tile parties, requires tliat the rule slioukl apply onlv to that whidi 
wub directlj in issue, and not to everything vvliic-h was inc*i- 
deutally brought into controversy during the trial/ The 
evidence must correspond with the allegation^;, and he coniiia d 
ti) the point in issue. It is only to the material allegatioiN (4 mie 
party that the other can be called to answer; it ib only U])oii -iit-li 
that an ibsueeaii properly be formed ; to such alone can loNhuiony 
be regularly adduced ; and upon such an is-ue only is judgment 
to be rendered. A record, then* fore, is not held coiieliisive lo 
the truth of any aliogations which were not miteiial nor traveis- 
able; but as to thing& material and traver=;able, it is conclusive 
and iinal.’* 


§130. The celebrated judgment of Chief Justice De (Ira \\ 
expressing the tinanimoub opinion of tlie jiidae''^ in the great 
English case of the Diicliesb of XingNtoiu is dted as th(‘ leading 
authority in every case wliere tliib branch of esttjppel applicable, 
and it so clearly and comprehensively deiines the piincipie-- appli- 
cable to the siiljject under coiibuhn-at ion, that as a hauling exaiuple 
of the foundation of the (loctrimu it maybe will to quote a gieatm* 
portion of it. The Chief Ju.sli<v said : What has been said at the 
bar is certainly true, as a general principle, that a traii*^action 
between two parties, in Judicial proceedings, ouglil not to be bind- 
ng upon a third. From the variety of cases relative to judgments 
being given in evidence in civil suits, thebe two deduetiuiib seem to 
follow Ub generally true. First, that a judgment of a court of con- 
current jurisdiction, dire<‘tly upon the point, is ah a plea, a bar, 
AS EVIDENCE CONCLUSIVE, laUween the Stine parties, upon the same 


V. Coates, 70 Pa. uOO; Smith v. Tur- 
ner, 1 Iliigli. o7o; Samuel v Agnew, SO 
111 553; Rice v. Coolidge, 121 Mass. 
893; Gaunt v. Waiiinian, 3 Bing. N. 
C 09 ; Mays v. Compton, 13 Ga. 209. 

^ Boiiglier V. Bcohey, 21 Imi. 305; 
Bevoe V. Halstead, 10 lud, 2S7; Hor- 
ton V. Hamilton, 20 Tex. 006; Pro- 
\ddence v, Adams, 11 R. 1. 190; 
Hopkins V. Lee, 6 Wheat. 109; R. K. 
Co. v. Griffith, 70 ATi. 913. 

® Banaher v, Prentisb, 22 Wis. 


311; Auroia v. West, 7 Wall S2; 
Buiican v. Holcomb, 26 liid. 37S, 
Boston V, Ilnynes, 33 Cal 31; Latritdl 
V. Borieque, 35 Mo. 233; Johnson v, 
IverkholT, 35 Mo. 191; Wildes v. Him- 
sell, L. R. 1 C. P. 722; Hiiiler v. 
Allen, L. R. 2 Bxehq. 15; Shaikey 
V. Evans, 46 Ind. 472 ; ^CeSweeney 
V. Carney, 72 Ind, 430; Ivnitzinger v. 
Brown, 72 Ind. 400; Axtel T. Chase 
83 lud. 540. 
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matter directly in question in another court. Secondly, that the 
judgment of a court of exclusive jurisdiction, directly upon the 
point, is, in like manner, conclusive upon the same matter, 
between tlie snine parties, coming incidentally in question in 
another court, for a different purpose. But neither the judgment 
of a concurrent or exclusive jurisdiction is evidence of any mat- 
ter wdiich came collaterally in question, though within their juris- 
diction, nor of any matter incidentally cognizable, nor of any 
matter to be inferred by argument from the judgment.” This 
principle has been universally recognized in this country.^ 


^ Crum V. Boss, 48 Iowa, 233; Ilim- 
sen V. Onnsby, 32 Pa. 198; Tams v. 
Lewis, 42 Pa. 402; Lentz v. Wallace, 
17 Pa. 412; Waugh v. Morrison, 55 
N. IL 580; lung' y. Chase, 15 K. H. 
9; Carter v. James, 13 M & W. 137; 
Blackliam’s Case, 1 Salk. 290; Jones 
V. Lavender, 55 Ga. 228; Clark v. 
Bryan, 16 Md. 171; Hobb v. Parker, 
SI Me. 143; Burt v. Stcrnheig, 4Cow. 
559; Wood v. Jackson, 8 Wend. 1; 
Young v. Black, 7 Cranch, 565 ; 
Wright V. Butler, 6 Wend. 284; 
Laurence v. Hunt, 10 Wend. 80; 
Eastman v. Cooper, 15 Pick. 276; 
Embury v. Conner, 3 N. Y. 511 ; 
Beall V. Pearce, 12 Md. 550; Kidgeley 
V. Stillwell, 27 Mo, 128; Chamberlain 
V. Cai lisle, 26 N. H. 540; Davenport 
V. Barnett, 51 Ind. 329; Potter v. 
Baker, 19 N. II. 106; Baborgv. Ham- 
mond, 2 H. & G-. 42; Barney v. Pat- 
terson, 6 H. & J. 182; Fisluvick v. 
Terrell, 4 H. & J. 394; Kanoul v. 
(Ti’iffie, 3 j\Id. 60; Outram v. More- 
wood, 3 East, 345; Gardner v. Buck- 
bee, 3 Cow. 120; Pcay v. Duncan, 20 
Ark. 85 ; Hibsliman v. Dulleban, 4 
AVatts, 183; Gist v. Davis, 2 ILll Cli. 
335, Love v, Truman, 10 Ohio St. 45; 
lYales V. Lyon, 2 Mich. 276; Cecil v. 
Cecil, 19 Md. 72; Gray v. Dougherty, 
25 Cal. 272; Oaperton v. Schmidt, 26 
Cal, 493; Garwood v. Garwood, 29 
Cai. 521; Gahan v. Maingay, 12 T. 


U. 54; Croiidson v. Leonard, 4 
Crancli, 436; B. v. Knaptoft, 2 B. & 
C. 883; Haight v. Keokuk, 4 Iowa, 
199; Fish v. Lightner, 44 Mo. 268; 
Reed v. Allen, 56 Tex. 1S2; Lee v. 
Kingsbury, 13 Tex. 68; Roberts v. 
Johnson, 48 Tex. 133; Roberts m re, 

19 S. C. 150; Hart v. BaTs. 17 S. C. 
40; Spicer’s Case, 5 Ct. of Claims, 35; 
Shrewsbury’s Case, 9 Ct. of Claims, 
263; Tillon’s Case, 1 Ct. of Claims, 
220; Gilhcalh v. Jones, 66 Ala. 129; 
McCrary v. Remson, 19 Ala. 430; 
Miller v. Jones, 29 Ala. 174; Cham- 
berlain V. Gaillaid, 26 Ala. 504; Ford 
v. Ford, Ala. 141; R. R v. Grif- 
fitli, 76 Va. 918; Hopkins v. Lee, 6 
Wheat. 109; Kelly V. Board, 25GraU. 
755; Tilson v. Davis, 32 Giatt. 92, 
Hart V. Bates, 17 S. C. 85 ; Read v. 
Alien, 56 Tex. 182; Roberts v. John- 
son, 48 Tex. 133: Tadlock v. Eccles, 

20 Tex. 782; Lore v. Truman, 10 Ohio 
St. 45; Grump v. Thomas, 85 K C. 
273; Lewis v. Sloane, 68 N. C. 557; 
Gay V. Stance 11, 76 K. C. 369; San- 
derson V. Peabody, 58 N. II. 116 ; 
Cooper V, Co i bin, 105 111. 224 ; 
Thaclier v. Gammon, 12 Mass. 268 ; 
Baxter v. Ins. Co,, 6 Mass. 279; Smith 

V. Whiting, 11 Alass. 446; State v 
Ramsburg, 43 Md. 335; Brunner v. 
iiamsburg, 43 Md. 550; Aurora v. 
West, 7 Wall. 82; Kilheffer v. Herr, 
17 S. & R. 319; Marsh v. Pier, 4 
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§ 131. A niueli more cuucliibive etlt-et is gireii U) jiidgiiients 
of courts of exelmlve jurisdiction tluin to the judgment.-^ of 
courts which have only concvrrejit jurlMlitdion. With regard to 
the parties^ between wdioni they are to l/e iise<h and ihew/f//^/’ to 
which they relate, these two elas&es (d judgtJients are |int ii|Km 
the same fooling, and subject to the sanuj liuiitarion and re^fric- 
ti(»n ; the suhject-'iaatl^ r must he identical; and the aho 

the s;ane. Tlicre is a vast difference in the two (da-'-es of jiidg- 
uieiits in reference to the oceasioJi and maniu^x in whieh it pro- 
posed to use them. It is only upon a matter dlraiUj in qm.si’nin 
that a jndgiiient of the court of conciirrant jurisdiction is fsiindu- 
sive — while the judgment of a court of txdmhy jiirholiction is 
conclusive, not only when the matter c(jnies directly in (jucsfion, 
blit also when it comes incidentaU y in question. This diffenmce 
witli regard to effect of the conelusiveness of judgiiieids, results 
from the difference in the constitution of ihe tribunals whiidi 
pronounce them. When a matter, over whi<di some other trihu- 
iuil is permitted to liave exclusive jurisdiction, comes directly or 
incidentally in question, and the judgment of that court isoffenHl 
in evidence as proof of the matter, it must necessarily be eonehi- 
sicej implicit ereilit must be given to a court so constituted, while 
its judgment is in full force and unreversed; for the court in 
whieh the particular matter is to be pr(»ved, bus no authoiitj to 
examine into the merits of the judgment, hut must take the 
matter as judicially and conclusively decided 


I 132. Tiie United States courts are courts (ff limited juris- 
diction ; yet they are not inferior courts, and their judgments 
and decrees iiave. tlie same conclusive effect as all other iudg 


meiits until reversed or aiiimlled: 
of their judgments, that after th< 
were rendered they cannot beset 

Kuwlc, 373; Bisseil v. Kellogg, 60 
Bel I). 617; Slierraan v. Dilley, 3 Kev. 
21; ISUite V. K. K. Co., 10 Nev. 7U; 
iM(‘Lei>d v. Lee, 17 Kev. 103 ; Doty 
V. Blown, 4 N. Y, 71; Spencer v. 
Deal til, 43 Yt. 104 ; Smith v. Ker- 
nochen, 7 How. 108; Gardner v. 
Buckbec, 3 Cow. 120 ; Beei)e v. 
Elliott, 4 Barb. 437; Bouchard v. 


; and so conclusive is tlie eilect 
j term of court at which they 
aside or revoked. Their power 

Dias, 3 Denio, 238; Burt v. Slerri- 
burgh, 4 Cow. 550; liauk v. Rude, 23 
Kas. 143; C'laik v. Rowling, UK. Y. 
220; Peareth v. xMarriuU, 22 Ch. D. 
182; Wilhauis v. Davies, 11 Q. B D. 
74; Dei'iies in re, 48 L. T. 703* 
Brunhdeti v. Uuinphrey, 11 Q, B. D. 
712; ilemy v. Davis, 13 W. Va 230. 
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over the subject-matter has gone, and the only remedy 3S that of 
appeal ; and they are of such a binding effect that although the 
record does not show any jurisdiction/ the rights of third parties 
dependent upon it cannot be in any way impaired in any col 
lateral proceedings as long as the judgment is unreversed or 
tinanniilled. 

§ 133. A controversy once determined, resulting in a final 
judgment upon the merits, by a tribunal having jurisdiction of 
the person and the subject-matter of the action, is conclusive of 
the cause of action and all the essential facts in said action against 
the parties, their personal representatives, assignees and privies 
in every other tribunal, and not only coneliides socli parties and 
their privies in a subsequent action based upon the same aaiise 
or causes, but in any action that may be instituted between 
them and their privies.* 


’ McCormack v. Sullivant, 10 
Wheat. 192; Watkins cx parfe, 3 Pet. 
193; Kennedy Y. Bank, 8 IIow. 586; 
Huff V. Hutchinson, 14 How. 386. 

2 Webb Y. Biickalew, 82 K. Y. 555; 
Demurest v. Darg*, 32 N. Y. 381; 
Balkum v. Salcher, 51 Ala. 81; Hend- 
rickson y. KorcTO:5S, 19 K. J. E. 417; 
Baldwin y. McCrae, 38 Ga. 659; Jor- 
dan V. Faircloth, 34 Ga. 47, Sergeant 
V. Ewing, 36 Pa. &L 150; Eimer v. 
Richards, 25 HI. 289; Kelly v. Donlin, 
70 III. 378; Garwood v. Gaiwood, 29 
Cal. 514; Fiench v. Ilowniid, 14 Ind. 
455; State v. Ramsbiirg, 43 Md. 325; 
De Proix v. Sargent, 70 Me. 266; 
Smith V. Way, 9 Allen, 472; Adams 
V. Cameron, 40 jYicli. 506; Walker y. 
Mitchell, 18 B. ]\[()n. 541; Wixon y. 
Stephens, 17 5lich. 518; Stewart v. 
Dent, 24 Mo. Ill; Babcock v. Camp, 
12 Ohio St. 11; Shuttlesworth y. 
Hughey, 9 Rich. 38-; Bell v. Mc- 
Cullough, 31 Ohio St. 397; Tilson y. 
Davis, 32 Gratt. 92; Cabot v. Wash- 
ington, 41 Yt. 168; Westein v. Coal 
Co., 10 W. Va. 250; Hopkins v. Lee, 
6 Wheat. 109; Aliie v. Schmitz, 17 
Wis. 169; Tubal Cam, The, 9 F. R. 


834; Heath v. Frackelton, 20 Wis. 
320; R. Pv. Co y. R. R., 20 Wall 137; 
Aurora v. West, 7 Wall. 82; Goodiich 
V. Chicago, 5 Wall. 566; Beloit v'. 
Morgan, 7 Wall. 019; Queen v. Hut- 
chins, 6 Q. B. D. 300; Russell v. 
Place, 94 U. S. OOG; Flanigan v. 
Thompson, 9 F. R. 177; Campbell v. 
Rankin, 99 U. S. 203; Cromwell v. 
Sac, 94 U. S. 351; Davis v. Brown, 94 

U. S. 423; Miles V. Caldwell, 2 2Vall 
35; Bank v. Beveily, 1 How, 131, 
Corcoran v. Canal Co., 94 U. S, 744; 
IIill Y. Bank, 97 U. S. 450 ; Montgo- 
mery Y. Sarmony, 99 U. S. 482 ; Rus- 
sell V. Faiquahar, 55 lex. 355; Sewell 

V. Watson, 31 La Ann. 589; Wilheibee 
Y. Storvel, 23 Hun, 27; Preble v. 
SupeiYisors, 8 BibS. 358; Sebrauth v. 
Bank, 8 Daly, 106; Timoii White- 
head, 58 Tex. 290; Chandler’s Appeal, 
100 Pa. St. 262, i\Iorris v. Gentiy, 89 
N. C. 248; Heroman v. Louisiana, 34 
La. Ann. 805; Walsh v. Agnew, 12 Mo. 
520; Bradlbrd y. Folsom, 3 Fed. R. 
109, BGcher Co. v. Dederaii, 62 Cal 
160; Goodenowv. Litchtield, 59 Iowa, 
220; Fiazer v. City Council, 19 S. C. 
384, Doyle v. Keilly, 18 Iowa, 108: 
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I 1‘]4. The effect of nn juJiutfiV a har to a renewal cff 
the foniier action applies only to the pirtiis to tiie juh^^nicMit* it 
gives no right to or again^t thin] parth''^ /v-v c 


Puititer V. Hogue, 4S Iowa, Louis 
V, Broui), 1Q9 U. S. 1G7; rrriiniii<*t v. 
Ileijdcrsoii, GO Abu 54; McWiIiianis v. 
Kaloach, 51 Iowa, llO; D< uiiie v. 
Smith, 129 ilas-. 143; State v. Gor- 
man, 75 Mo. 870; Cfioley v. MhuTen, 
53 Mo 106; Giranlin v. Dean, 40 
Tex. 243, Garner v. State, 2S Kus. 
790; McMilliams V. Montii, 23 lluu, 
102; ^[attiiews v. Green, 12 Pbilu 
3U; Tlioinp^on v. Blaiiehaid, 2 L(‘a, 
52S; Tuttle v. Ilarrill, b5 A'. U. 150; 
Trescottv. Baim'S, 51 Iowa, litO; Pi lee 
V. Dewey, 0 Saw} u’, 493; .Mison v. 
Bueht(‘l, 101 U. S. 0:ib, Ih n'.ek v, Lu4- 
ineton, 2tl IV. Ya. 511; Gemdery ( o. 
V. PeoiOia 92 III 019; B. \l Vn, v. 
Bank, 102 IJ. S. 14; Kuill v. Lippe}, 
50 \VK. 292; L attic v. Block way, 32 
Pa. Si. 45; Hoi Iso u v. (lalduell, ILi a, 
4'<; I aiuphi II v. Goodu’d, b III. A’piu 
200; Fi<‘eiuaii v. Italiiu, 5S Gal. Ill; 
Sigmon V. bO A. G, 310; Devin 

V. Ottumwa. 53 Iowa, 501; Shtnid.ai v. 
Amliews, 49 X. Y. 4i8; Sh irp v. 
Liimley, 34 Gal. Oil; Horn v. Jones, 
2s C.ib 194; Denver v. LolieuGeiii, 3 
GoL 290; Lav\rmieo v. uMilv\aukee, 45 
IVix 3tH); Devegre v. Devegu*, 33 Lu. 
Aim. 0s9 Norman V. Bimies, 07 Ala. 
24b; L idd v. Duikiii, 54 Gal. 395; 
Croft V. Joliusom b Bixt. 3t/0; tliliX 
cas<% 7 Cl. Giaims, 593; Dunham v, 
IVilfoDg, 00 Mo. 355; Cooper v. Platt, 
45 K Y. Super. 212; Tiinon \Vhite> 
head, 5S Tex. 290; U. U. IV). v. 
sciiwurtz, 13 III. App. 490; Doolittle 
v. Don Alans, 34 III 457; LumUr Co, 
V. Bechtel, 101 U. S. 038; Caujolle v. 
Fenie, 13 Wall 405; Lehrew’a Suc- 
cession, 31 La. Ann. 212, Parrish v 
PerrD, 2 Black, 006; llougher v. Sco- 
bey, 21 Ind. 365; Society, &c. v. 
Hartland, 2 Paine, 530; Cleveland, 
VoL. L— 10 


cte. Co V. Kii(*, 1 Gi luG- C '% giy 
Gilbert V. Ihompvai, 9 t’o'di. tG"s; 
Shu'-fer V. Peikiii , 2 Jo e > L 217, 
Gay V. St.iiat.i, 10 N W 3 9, Ain. 
held V. Moore L. Bu o 157, V iio 
AVard, 2N J. L 099: Mldt. v -o mu 
A'(. O) , 6 Cal. 402, Pa u e Afii' v , 

4 W. Va. *22; Kotai v I o Ufa. 

L. 37; Whitehm-f . *3 Ml 

503; P< ople V. San 15 ua 27 i .d 
055, 'sfpe V llildwi". 31 Alo old; 
J’lek'on V. Loii I 0 C. I 2S, f/ii'. v. 
AtdD, 28 Ti V. 5'G; \ im ^ id v Ihjgem, 
33 .\] u 221; Pcule v. B uifh, BM.o 
Ai n. 251, V m* «»’nt Mooie, 20 Mo 
92; lJur‘'s v MOnaukee, Ae. t ‘o., 9 
Wm. 450; WfnStaker v. Joiinsun, 12 
luw n 595; liuius V. Pudge, 9 Wi'-. 
t5>; Ciieianali, A'c. (o \\ } uiie, 
10 Ind, 3‘'7, lldl v U mvn\ 9 Wl. 
15, Ken V. Bank. IsMd. 3tt0; Bank 

V. Edwaids, 10 r4rty,3s7; IhuiD r 

V. TsUBn 57 Me. 417; Bilker v. 
C leva land, 19 Mich. 230; Boeium v. 
Sihenck, 41 N Y. B'2 ; AIiu or v. 
Foley, 40 Cal. 2M ; Ballard v. Apple- 
ton, 20 Wls. 67; Spin Inuvk V. Hills, 

5 txiay. 423; ikdtxs v. B. B., 43 Iowa, 
|jt)2; Bruinrv. Ihiinsburg, 43 Aid, 505; 
Whitman v. Heueherry, 73 111. 109; 
t liggett V. Sime<^, 25 N. H, 4<t2; 
W(»sieui, At. Co. V. Viiglnia, Ac. 
Co, 10 W. Va. 250; Hughes v. U. S., 
4 Wall 232, Todd v. Stew ait, 9 il B. 
759; Bagot \ Wiliams, 3 B. A C. 
235; Philips V. Beriek, 10 Johns. 137; 
BrisecT w Lloyd, 64 111.33; Thomamn 
V. Odum, 31 Ala. 108; CMstellaw v, 
Ouilmart ill, 54 Ga. 299; Pickens v. 
Yai borough. 30 Ala. 408 ; Tiunpike 
Co. V. Supet visors, 02 Cal. 40; IJois- 
iiigton V. Brakey, 31 Ivas. 500; Tracy 
V. Shumate, 22 W. Vu. 174; Eoberts 
i/t re, 19 S. C. 150; State v. Judge, 715 
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to, n&iite emoiwiientmn afferre Jiisqiiijudicw non interfuerxmt^ 
nequG i>rejucliciinii solent irro gareP Saejge constitmn est^ res 
hiter alios juclieatas aliis non jJ^'cejitdiGureP In order to applj 
this principle it is necessarj to ascertain what persons are con- 
sidered as the same parties. So that the judgment is to be held 
cuncdusive between them and between what persons on the other 
hand tiie judgment is to be regarded as 7^es inter alios judicata 
for which no right can ensue for or against them. 

§ 135. In regard to the term parties, as used in connection 
with the doctrine of estoppel, the law includes all who are dis- 
tinctly interested in the subject-matter of the suit and had aright 
to make defense or to control the proceedings, and to appeal 
from the judgment, the right to adduce testimony and to cross- 
examine the witnesses adduced on the other side, and to appeal 
from the decision, if an appeal lies, only those who have enjoyed 
these privileges, collectively, should be concluded, by a decision, 
judgment or decree. Persons not having these rights are re- 
garded as strangers to the record.^ If parties to a suit are bound, 
natural justice requires that all persons claiming under or through 
them should also be concluded, for there is a mutuality of interest 
between parties and their privies ; one of the general rules is, 
tiiat estoppels ought to be reciprocal or mutual, it is therefore 
well settled that no record of a conviction or verdict can be used 
as an estoppel unless in cases where the benefit is mutual, “ that 


La. xAnn. 214; Randall v. District, 63 
Cal. 30; Bcames v. Beames, 66 How. 
Pr. 45G; Norris v. State, 51 Alicli. 621; 
Ti])bitts v Sbapleigh, 50 N 11. 319; 
Corker v. Jones, 110 U. S. 317; Luce 
V. Dexter, 135 Mass. 23; Patiick v. 
Shufler, 94 N. Y. 423; Storm v. Eman- 
tioiit, 89 Iiid. 214, Cleveland v. Ciev- 
iston, 93 Ind. 31; S. C., 47 xAm. R. 
367; xlultman v. Mount, 62 Iowa, 674. 

^ Greenleaf Ev. § 524 ; Cecil v. 
Cecil, 19 Md. 72; Wriglit v, Ilazen, 
24 Vt. 143, Hani'' v. Plant, 31 Ala. 
639; Simpson v. Peaison, 31 Ind. 1; 
Huntington V. Jewett, 28 Iowa, 249; 
Bradlord Bradford, 5 Conn. 127; 
Edwards v. McCurdy, 13 HI. 406. 


2 Simpson v. Pearson, 31 Ind. 1; 
Chope V. Loman, 20 Mich. 327 ; 
ChaudlePs App , 100 Pa. St. 262; 
Towsley v. Johnson, 1 Neb. 95; Doe 
V. Errington, 6 Bing. N. 0. 79; Wen- 
man V, McKenzie, 5 E. & B. 447; 
Carter v. Bennett, 4 Fla 352; Camp- 
bell V. Phelps, 1 Pick. 62; Castle v. 
Noyes, 14 N. YL 329; Petrie v. Nuttal, 
11 Exchq. 569; Gwyiin v. Hamilton, 
29 Ala. 233; Bell v. Hoagland, 29 Ala. 
233; Meyeis v Johnson, 14 Iowa, 47; 
Chambeilain V. Cai lisle, 20 N. II. 540; 
Bradley v. Johnson, 49 Ga. 412; 
Groshorn v. Thomas, 20 Md. 234; 
Simpson v. Jones, 2 Sneed, 86; Crabb 
V. Larkin, 9 Bush, 154; Manf. Co. v. 
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is, such as might liave been given in evidence by either of the 
parties to the action ; and in Gilbert on evidence it is laid down 
that nobody can take benefit by a verdict who had not been 
])rejnc]iced by it, had it gone contrary, and this seems !)e the 
setth‘d rule. 

^ 130. Estoppels, like all other hrancdies of law. are foinnled 
upon certain fundamental principles or rules. In their ap]>lica- 
tion to parties, privies and strangers as regard.s their cuiic!iisi\e 
eiTeet, the maxim of res inter alios acta is one of the fumlamen- 
tals applicable in regard to strangers. The jndgtiumt in the 
case of the Duchess of Ivingsto?! <lechire<l that a rc^cord 
was conclusive between tln^ same parties ; and in I>aIlerV AVao' 
Prins, the reason for the rule of eoncdiit-ivemo^s between parties 
and thf)^e claiming under and througli them, and that parties not 
so connected with the subject-matter of the controvei^y \verenot 
so bound, IkS thus stated : The verdict ought to he l>etw(‘en the 
parties, otherwise a man might be bound by a decihion, who 
had not the liberty to cross-examine ; and radliing can !>e more 
contrary to natural justice than that a man sliould be injun^d by 
a determination that he, or those under whom he (daims, was not 
at liberty to controvert.^ It would be unjust that such pro- 
ceedings sliouhl he evidence against strangers. Numerous reasouB 
might be given for tins rule, one of which might be, that if the 
stranger liad been a party to the action, in ])!ace of the party who 
recovered judgment, the result might have been diflereiii ; as the 
])arties -were <liilerent, there is every reason to believe tluit the 
evidence w'oiild have been, part of wlilch may have been inad- 
missible and part imcertaiii, or evidamce of a totally different 
character might have been introduced by tbc unsuccessful party, 
wliicli would have c!umge<l the result. To give such a judg- 
ment the effect of an estoppel, would he giving a party the benefit 
of testimony wdiicli he might be allowed to introduce in an action, 
in which lie was a party or directly interested. The principal 
reason other than those given is, that all estoppels must be imitual, 
and this is the reason that regularly a stranger shall neither bo 

Price, 4 Rich. 5^38; Daniels v. Hern ^ Bull. N. l\ 233; Com. Die Est.; 
derson, 49 C.il 245; Atlantic Co. v. Co, Litt. 352; Gaunt v. Waiiiman, S 
Iilayor, 53 K. Y. 04. Bing. R. C. 09. 
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bound by, nor take an advantage of an estoppel, and it must be 
conceded that it would be a hardship were it otherwise ; but the 
converse of this rule is equally true, that by proceedings to which 
he was not a stranger lie may well be bound, for there would be 
no injustice in such a case. 

§ 137. The maxim qui sentit commodum sentire debet it 
onu8^^^ is applicable in support and as particularly explanatory of 
this branch of the law of estoppel, in accordance with which the 
record of a verdict followed by a inter partes wdll estop 

not only the original parties, bat those also who claim under 
them. A man will be bound by that which bound those under 
whom he claims quoad the subject-matter of the claim, for he who 
derives the benefit from a thing ought to sustain the burden, or 
feel the disadvantages attending it. And no man, except in cer- 
tain cases, which are regulated by the statute law and law mer- 
chant, can transfer to another, a better right than he himself pos- 
sesses. The grantee shall not be in a better condition tlian he 
who made the grant, and, therefore, privies in blood, law and 
estate shall be bound by and take advantage of estoppels.^ In 
order to give full effect to the rule by which parties are held 
estopped by a judgment, all persons who are represented by the 
parties or claim under them or in privity with them are as 
equally and as effectually estopped by the same proceedings.* 


^ Locke v. Norborne, 3 Mod. 141; 
Whittaker v. Jacksou, 2 H. & C. 
926; Outram v. Morewood, 3 East, 
346. 

2 Griswold v. Jackson, 2 Edw. Cb. 
461; Gest v. Flock, 3 K. J. Eq. 108; 
Legrand v. Francisco, 3 Munf, 83; 
Griiger v. Daniel, Riley Cli. 103; 
Masteison v. Marshall, 5 Dana, 413; 
Johnston v. Churchill, 6 Litt. 177; 
Head v. Perry, 1 Monr. 353; Prentice 
V. Buxton, 3 B Mon. 35; Waring v. 
Reynolds, 3 B. Mon. 59; Redmond v. 
Coffin, 3 Dev. Eq. 443; Wood v. 
Davis, 7 Crancli, 371; Simpson v. 
Jones, 2 Sneed, 36 ; Manigault v. 
De<as, 1 Bali. 383; Burgess v. Lane, 3 
3ile. 165; Doe v. Prettyman, 1 Houst. 
334, Loihrop v Souihwoith, 5 Midi. 


430; McC.illav. Patterson, 18 B. Mon. 
201; Ferguson v. Glaze, 12 La. Ann. 
667 ; Flandraw v. Downey, 33 Cal. 
354; Brady v. Spurck, 27 III. 478; 
Maple V. Beach, 43 Ind. 51; Spencer 
V. Williams, L. R. 3 P. & D. 230; 
Clink V. Thurston, 47 Cal. 21; Lai urn 
V. Wilmer, 85 la. 244; Warner v 
Trow, 36 Wis. 195; Yerner v. Carson, 
66 Pa. St. 440; Wenman v. McKenzie, 
5 E. & B., 447; Doe v. Errington, 6 
Bing. H. C. 79; Timon v. Whitehead, 
58 Tex. 290; R. R. Co. v. Schwaitz, 
13 111. App. 490; Pollard v. R. K., 
101 U.S. 323; Neumeisterv. Dubuque, 
47 Iow<i, 465; Mundorf v. Wickers- 
ham, 63 Pa. St. 871 ; InwS. Co. v. 
Woodworth, 83 Pa. St. 223; Finney 
V. Boyd, 26 Wis. 366; Stoddard v 
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§ 138, 111 order to make a judgment conelusive ob parties 
they must be adversary parties in the original aetioii. Tlai-, a 
jiulgmeut against A. and liis sureties is no bar in m aenoii be- 
tween one surety and his co-sureties to ree()\er of (Mch hi^. pro- 
portionate share of a judgment of anienajunmt that had l-eeii 
collected of him; while it establi^lles the dtuiiamb it doe^ iiot 
establish tlie liability of the bureties betweem tlnun-elviv, that 
point is not before the court in the action wiiorein the oia'einal 
judgment was rendere<l.^ The language of a decree must be 
construed in reference U> the issue which is put iorwaidbyfhe 
prayer for relief and other pleadings, and Mliich tiiose sfiow it 
was meant to decide. Hence, though the language m iv bc‘ ri*ry 
broad and emphatic, enougli s<>, jauhap'^, when talom in the 
abstract merely, to include tluj deci-ion of <|in‘,*'{ron'i between 
co-defendauts, yet where the pleadings iiKdinlimr the prayer fnr 
relief are not framed in the way iMtal in equity, wlien It is meant 
to bring the respective tdainis and rights (d‘ co-debnu hints before 
the court, but are framed as in a controvt*rsy lH“tween tb(} com- 
])laiiiant and defendant chielly <»r only, siudi general language 
will be h(Id down to tliese two principal parlies enlyf"* 

§ loO. A personal judgment or a judgment bi'twcen parties 
not only binds the parties but those cLiimlng under cu’ through 
the parties. Therefore such judgments conclude, viz : 
ist. Pautils and 
2d. Privies thereto. 

The term privity used in this connection denotes mutual sue- 
cesssioii or reiationbldp to the same rights of property.® Persons 


Thompson, ol Iowa, 80; Shelton v. 
Blown, 22 La. Ann. 10)2; National 
Bank v. Spiagne. 21 Nk J. Eq. oUO; 
Doyle V. Peckbam, 1) li I 21; Wak- 
liliV V. Baseom, 7 B. Mon. Osl; Cecil 
V. Cecil, in M<i. 72; Craig v. Ward, 
1 Abb. N. Y. App. 454, Fogaity v. 
Sparks, 22 Cal. 142; Brewster v. 
Oauss, b7 Mo. 518; Gray v. ttilliian, 
15 111. 451] ; Donald v. Gr(*^ory. 41 
Iowa, 514 ; btoddani v. Burton, 41 
Iowa, 5s2: tlroesbcck v. F(‘ranson, 
43 Iowa, 542; R U. Co. v. Wynne, 
14 Ind. 385; Stoutemoic v. Clark, TO 


Mo. 471; Wilson v. Daval, 5 Bosw, 
CIO; Non is \\ Ids. Co., 51 Mich. 
621. 

^ Duueau v. Hnlconib, 20 Ind. 373, 
McCrary v. Parks, 18 Ohio St, 1; Cox 
V, Hill, 13 Ohio, 411; BuSlnglon v. 
Cook, 35 Ala, 312. 

Graham v. R. R. Co., 3 Wall. 704; 
Toirey v. Pond, lu2 Mass. 355. 

2 K. R. Co. V. 'Wynne, II Ind. 385*, 
Springpurt v. Bank, 75 N. Y. 3117, 
Raymond v. Richmond, 78 N. Y. 351, 
Goodman v, Nihlack, 102 U. S. 556; 
Machine Co. v. Baniani, 43 Mich. 
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standing in this relation to the litigating party are bound by the 
proceedings to which he was a party, and the reason for this rule 
is, that they are identified with him in interest, and whenever 
this sameness is found to exist, all are alike estopped. Hence 
all privies, whether in estate, in blood, or in law, are estopped 
from litigating that which is conclusive upon him with whom 
they are in privity.^ Lord Coke divides privies into three 
classes ; 

1. Privies in blood. 

2. Privies in law. 

8. Privies by estate. 

A man becomes a privy whenever he agrees to be bound by 
the acts of a third person ; and where one agrees to be bound by 
the result of a judicial proceeding, as against a stranger or third 
person, under such circumstances that others have the right to 
insist on the fulfillment of Ins agreement, he wn‘11 not be permit- 
ted to recede from his promise after the rendition of tlie judg- 
ment, to their injury.*'* 

§ 140. A privy in blood, as for example an Iieir, ivould be 
estopped by a verdict against his ancestor tlirough whom he 
claims, and may take advantage of judgment in favor ot an an- 
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Emeiy v. Fowler, 39 Me. 320; Key v. 
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Johns. 81; Kinnersley v. Orpe, 2 
Doug. 517; Doe v. Derby, 1 A.. & E. 
790; Rex v. Blakemore, 2 D. 0. C. 
410; Wioblow v. Giindall, 2 Me. 64; 
Gavin v. Graydon, 41 Ind. 559; 
Adams V. Barnes, 17 Mass 3G5; Slim 
feidt V. Shufeldt, 1) Paige, 137; Varick 
V. Edwards, 11 Paige, 289 ; Grif- 
fith V. Grilfith, 2 Harr. 5; Parrish, 
V. Ferris, 2 Black, 606; Gieely v. 
Smith, 1 W. & M. 181; Stuidy v. 
Jackway, 4 Wall. 174; Castle v. 
Koyes, 14 K. Y. 329; Pcteison v. Lo- 
throp, 34 Pa. 223; Burton v. Wilkm- 
Bon, 18 Vt. 186; Hendrickson v. Nor- 


cross, 19 N. J. Eq 417; Peale v. 
Routh, 13 La. Ann. 254; McKinzie v. 
Baltimore, 21 Md 101 ; Lawrence 
v. Milwaukee, 42 Wis. 842: Loomis 
Y. Riley, 24 111. 807; Milican v. Mili- 
can, 24 Tex. 426; Tallman v. Me 
Carty, 11 Wis. 401; Archibald v. 
Davis, 4 Junes L. 133; Jackson &e. 
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cestor,^ Coke gives as instances of privj in law, lord hj esclieat, 
tenant by ^urtesy, tenant in dower, the fncunibent of a benefice, 
and others that eonie in by act of law or in the post>^ An execu- 
tor or administrator, suing as such, will be bound by a verdirt 
against his testator or intestate to W'hoiri lie is privy in law.® One 
of the leading cases in which the doctrine of estoppel lij a jinlg- 
ment inter partes in regard to privies is laid dowin is tiie cele- 
brated English case of Ontrain v. Alorewood, repeated in Sd East, 
page 125, and was decided by Lord Ellen borough, Chief Justice: 

The question in that case,’’ said the learned judge, whether 
the defendants, the husband and wdfe, are estopp(?d by this ver- 
dict, and judgment from averring, contrary to the title there 
found against the wife.” The operation and eilect of this find- 
ing, if it operates at all as a conclusive bar, must be !)y way of 
an estop 2 )eL If the wife were bound I>y this finding, ii< an estiqi- 
pel, and precluded from averring the contrary of wliat was then 
so found ; the husband, in respead to his privity, either in Cbtate 
or in law, would be equally bound, according to what is said in 
Co. Litt. 352. “Privies in estate, as the feolTee, lessee, etc.: 
privies in law, as the lord by e^cdieat, tenant liy the ciirtcbj, ten- 
ant in dower, the incumbent of a bimeliee. and olhers that eome 
in by act of law in hliall be bound by and take advan- 

tage of estoppels. The question then is: Is the wife herself 
estopped, by this former finding, to aver the contrary i In 
Brooke, tit. Estoppels, pL 15, it is said to be agreed that all the 
records in wliicli the frt‘eliold comes in <lebate sliall I)e estopped 
with the land and run with the land, so tliat a man may plead 
this as a party, m* as heir, as privy, or by i^siafe. But if it 
be said tiiat by the freehold coming in debate must be meant a 
(piestiun respecting the same, in a suit In which tlie freehold is 
immediately reeoverabh*. a.s in assi^^e or in writ of entry, 1 answer, 
that a recovery upon any one suit in issue, jt)iiie<l on matter of 
title, is equally conclusive upon the siibje<*t matter of such title, 
and that a finding upon title in tre.>pash iiot only operates as a 
bar to tlie future recovery, by \m\j of damages for a trespass 
founded upon the same injury, but also operates by way of an 
estoppel to any action for an injury to the same supposed right 

* Locke V. Norborue, 3 Md. 14 Hex v. Uebden, And. 389. 

« 2 Coke Litt. 352, k 
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of possession.^’ And in accordance with the well settled doctrine 
of estoppelj and the reason and convenience of tlie tiling, and 
tlie analogy to tlie rules of law in other cases, decided, that ihe 
husband and wife, the defendants in this case, are estopped by 
the former verdict and judgment on the same point in the action 
of trespass, to which the wife was a party.” This case is an 
example of the well settled principle, that a verdict negativing 
the right of a defendant stated in his plea, estops^ him in a sub- 
sequent action from asserting that right as plaintiff against the 
same party. 

§ 141. In a late case Mr. Chief Justice Waite, of the United 
States Supreme Court, while on the circuit, decided that a judg- 
ment in an action of assumpsit, brought by a husband and wife, 
on a contract by a carrier of passengers to carry the wife safely, for 
injuries to the wife while being carried, is a bar to another action 
of assumpsit on the same contract, by the husband alone, to re- 
cover for the same injuries. A different rule prevails when the 
action is in tort against the carrier for a breach of his public 
duty, except perhaps in States like New Jersey, where by statute 
the husband may, in such an action, add claims in his own right 
to those of his wife.* And in an old English case it was de- 
cided that a judgment against a schoolmaster, concerning the 
rights of office, is evidence against his successor.® So, a judg- 
ment of ouster is conclusive in a quo warranto against a person 
claiming to have been admitted to a corporate office, by or 
through a party against whom the judgment was obtained/ But 
there is no privity between an executor or administrator and the 


’ Outran! v. Moiewood, 3 East, 
346, Waid y. Wilkinson, 4 B. & A. 
41 ‘2, Simpson v Pickering, 1 0. M & 
K. 529; Eastiiuire v. Laws, 5 Bing 
14 G. 450, 465, Koebier v Bernicker, 
5Io, 368, Hawkins v. Lambeit, IS 
B Mon. 99; Lindsa} v, Daniel, 46 Yt. 
144; Lee v. Kingsbuiy, 13 Tex. 68; 
Glulbon V. Beeves, 29 Tex. 2T5; Webb 
V. Mallard, 27 Tex. 80; Tate v. 
Hunter, 3 Strobli. Eq. 136; Watson v. 
Biidge Co., 13 S. C. 433; Hart v. Bates, 
17 S. C. 40; Lummeiy v, Brady, 8 
Iowa, 33; Loid v. Clialbuine, 42 Me. 


429 ; Heumeister v. Dubuque, 47 
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Dist. of K J. ; S. C. affirmed, 101 U. 
S. 223. 

® Biounker v. Atkins, Skinn. 15; 
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Eex V York, 5 T. E. 66; Eex v. Heb* 
den, 2 Stia. 1109; King v. Grimes* 
Bull, N. P. 231. 
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heir or devisee of all the land, and a judgment against the ad* 
ministrator or executor will not have that conclusive effect to 
charge the real estate of the heir or devisee/ So it was held 
that a decree for the specific execution of a covenant in a suit 
commenced by the covenantee, and afterwards revived in favor 
of his heirs, was no bar to an action brought by his adniiui&trator 
to recover damages for breach of the covenant, if the adniini&tralor 
was not made a party to the action of revivor ; and the on!? relief 
the covenantor liad from the double burden of executing the 
covenant and paying damages for the breach, was in resorting to 
a court of equity But, under the laws of 2sew York, a judg- 
ment against an heir or devisee is an estoppel to a subsequent 
suit against an executor or administrator of the ancestor or de- 
visee for the same debt or damage, unless il can be &hown that 
the judgment against the heir and devisee is unsatisfied, or that 
sufficient property had not descended, or been devi'-eil, to the 
heir or devisee. A judgment against an heir or devisee fora 
debt or legacy expressly charged on the estate devised or <10* 
Fcended, is an estoppel to any subhcqnent action against the execu- 
tor or administrator for the same debt or legacy.® At common 
law there is no privity between an executor and admiiiistrator tie 
honiiH non cum testamaito annt,co^ and a judgment recovered by 
the former wull not bar a suit brought by ilic latter ; ami the rule 
is the same where an administrator recovers judgment and dies ; 
this does not estop the succeeding administrator from bringing 
a new action/ 

1 142. There is no technical privity between an administrator 
in chief and a succeeding a<iininistrator de hinds non^ and the 
acts or admissions of the former, and judgments against liim, are 
neither conclin*'ive nor adinist^ible against the latter; yet an ad- 
iiiinistrator de horns non is hrnmd and conclnded by the rightful 
administration of his predecessor — by all acts done within the 
line of his duty and authority, which are not tainted with fraud ; 

^ Beneale v. Slump, 8 Pet. 528. Manly v. Kuld, 33 Sliss. 141; Pickens 

Combs V. Tuilton, 5 Dana, 574, v. Yai borough, 30 Ala. 408. 

^ O’Brien v. Ileenej, 3 Ed. Ch. 243; * Grant v. Chiimberluiii, 4 Mass 64; 

Hardaway v. Drummond, 37 Ga. 231; Allen v. Irwin, 1 S. & R. 549; Barn- 
Mooie V. Beauchamp, 5 Dana, 70; hurst v. Yclverton, Yelv. 83; Thayer 
Poclie V. Ledoux, 13 La. Ann. 350; v. Hollis, 3 Met. 369. 



164 


The Law of Estoppel. 


not only by all completed acts of administration, but by all mat- 
ters of evidence that would affect creditors, legatees and dis- 
tributees.^ Where a party is sued in liis official capacity, as 
administrator of an estate, in which he is interested as heir or 
devisee, and liis personal matters, as well as his official ones, are 
in issue and determined, he is personally bound by the judg- 
ment.'^ 


§ 143. Privies in an estate are where there is a mutual or 
successive relationship as to rights, as in the case of lessor and 
lessee, donor and donee, joint tenants, persons who have an in- 
terest in an estate created by another; a person may be a privy 
in estate and contract, as a lessee who from the nature of the 
covenant entered into by him, while an assignment destroys the 
privity of estate the privity of contract remains, and he may be 
liable on his contract. 

^ 144. If a party after a judgment against him assign his 
interest, his assignee will be bound ; as it is conclusive against 
the assignor it must be against the assignee, for the substitute 
can be in no better position than the principal,® as for example 
where a mortgagor, when sued for possession, pleaded usury as a 
defense and failed in establishing it, he afterwards assigned his 
rights to a third party, who brought a writ of entry against the 
mortgagee, and in support of his action plead usury. Tlie 
former judgment between the mortgagor and mortgagee was held 
conclusive against iiim. So in an action before a justice of the 
peace, by the payee for the use of the holder, the maker pleaded 


^ l^IaiUn V. Ellerbe, 70 Ala. 326; 
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299. 
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fraud and judgment was rendered in Ids favor, from which an 
appeal was taken. The holder afterwards withdrew tlie note, 
filled up the blank indorsement, and sued in ]ii> own name as 
a.ssignce. The judgment was a bar to the second suifd 

§ 14:5. All privies, whether in estate, in blood or in law, are 
estopped from litigating that which is concliU'.ive upon him with 
whom they are in privity. Every person who has made an un- 
qualified agreement to become responsible fur the resiilt of a liti- 
gation, or upon wlioui sncli a responsibility is east by <#peration 
of law, in the absence of any agreement is eoneliL^ively bound by 
the judgment. ‘AVhercver this identity of itiferest is found to 
exist all alike are conclude<l. Thus, if one covenant for the re- 
sults or consequences of a suit betweeti others, as if he covenanfs 
that a certain mortgage assigned by him sbiill ]jrudiice a s|jeeiiic 
sum, he thereby connects himself in pri\ity with Mie prora.-eu- 
ings and the record of the judgment in that suit will bo c-onidti- 
sivo against him. Thus, tiie appelLuit, having boiiiul hiiii&elf 
that defendants in the attachment suit would cause i)roperfy 
levied upon and replevied to he fortlicoming to abide the order 
of the court, has connected himself in privity with tlui p!'oce(*d- 
ings and made the judgment concnn>ive against bim."^ where 
a party whose goods were insured in the nauic of another, with 
whom they were stored, after a loss, agreed with the party insur- 
ing that suit sliouid be brought in his naine for tiie u^e of the 
owner, which was done and prosecuted in good faitli ; but on a 
trial tb(‘ a^dion was (hueated without fault of the nominal plaint- 
ill. Tile owner of the goods, being a l>nvy in interest, was cou- 
(dudi*(l !}y the jinlgment and could not reditigato the matter in 
suit against the party who had made the iiisuraiK*e, for an alleged 
breatdi of his agreement to insure.* One cuimot be a pi ivy iu 
estate to a judgment or unless he derives his title lo llu‘ 

prop(*rty in qin^stion suhse(|uent to, ami from some party W’lio 
bound by such judgment or decreed Thus, A. being the owner 
of a lot conveyed a half each toll and C. 8ubs(‘<|iient!y !>., 
claiming title thereto, brought suit against A. and C. fur trespu-s, 
qnare dminmn . 1). having obtained judgment, sucli judg* 

maiiv. Ralim, (\il. 111. 

3 Oole V. Favoule, 051111.457. 

Hunt T. Haven, 53 N. IL 162. 
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aiont merely estopped A. and 0. from asserting their title against 
D. ; it did not transfer tlieir title to liira nor prevent B. from sub- 
sequently recovering the whole landd When a statute makes 
provision that the estate of a party, not named as a party to a 
judgment, may be taken to satisfy such judgment, and it is 
taken, he becomes a privy in law to that judgment.® But to pre- 
vent this rule from working injustice it is essential that its opera- 
tion be mutual. Both the litigants must be alike concluded or 
the proceedings cannot be set up as an estoppel upon either. 
For if the adverse party was not also a party to the judgment 
offered in evidence, it may have been obtained upon the party’s 
own testimony, in which case, to allow him to derive a benefit 
from it would bo unjust.® 

§ 14:6. No man is bound by a judgment or decree to which he 
is not a party or privy and of which he has not had notice; yet 
he may agree to be sued in any particular way or name or by any 
mode of agency and to receive notification of legal proceedings 
in any manner that his interests or convenience may require, and 
if so sued and notified he is just as fully and as firmly bound by 
all of the proceedings in the suit as if he had entered into no such 
engagement, and were made a formal party and duly served 
with process and notified in person.^ 

§ 147. In order, generally, to make a person a party to a 
judicial proceeding it is necessaiy to make a formal and legal ser- 
vice of summons upon him to appear, or by voluntary appearance 
of the party without service.'^ But there is an exception to this, 
as there is generally to all rules of law, and the exception is that 
by the intervention of a party in the prosecution or defense of an 
action in which he is interested, he is held to be concluded by 

J Wiliiams v. Sutton, 43 Cal. 65. Ch. D. 3ol; R. R. Co. v. Wheeler, 1 

2 Merrill v. Bank, 31 Me. 57. Black, 286; Muller v. Dows, 94 U. S, 
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Davis V. Wood, 1 Wheat. 0. Hatch v. Dana, 101 U. S. 205; Ste- 

4 Glenn v. Williams, 60 Md. 96; vens v. Fox, 83 Y. 313; Hall v. 

Vallee v. Dumergiie, 4 Exch. 289; Ins. Co., 5 Gdl, 484; Matthews v. 
Bank v. Harding, 9 M G. & S 6G0; xAlbert, 24 Md. 527; Weherv. Fickey, 
Bank v, Hias, 4 Eng. Law &Eq. 252; 52 Md. 500. 
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tbe result;^ nor can tlie rights of such third peivoiib be inipaireil 
by any collateral proceedings ; in other caseSj wlna’c parties were 
allowed to notify third peisons to come in and take defeiibO, and 
where such notice did not emanate from tlic coiirt.^ 

§ 14S. In matters of private riglit a jiidguient h evideiieu 
only against parties and privies. A court will h^ok beyond the 
record and treat as parties ail who are found to have in I'actarpMl 
a part, and this, whether their interference was irregular or not/ 
Yet, except in particular cases, no one will he forciai to beconu? 
a party, indirectly, who could not be broiigiit in direefly; and 
even ill the excepted eases he must have had notice to didVnd. 
The notice to defend is derived by analog}" from the voiicluu* to 
warranty and came into use with the p(‘i\sonal acti<m of eo\emiiir, 
when it superseded both the voucher a ml the amdeuit 
chartWj and, like the voucher, its object is a re(*overy ovor 
against the warrantor, with whom iioiic hut the party against 
whom the recovery has been ha<!, has to do. 

Tlic purpose of giving notice is not in order to give a ground 
of actioig but if a demand be made wiiich tlie party indemniiy- 
ing is bound to pay, and notice be given to him and he refu>es 
to defend the aeti(jn, in eonseqnema} of whieh the person imlem- 
nitied is iddiged to pay the dimiand, that ib equivalent to a juilg- 
ment and Cbtops the other parly from saying that the defeiiclant 
in tlie lii'bt ae.tion wab not hound to pay the moncyd 

A perhoii not a party, but who takes upt)U hinibelf the defense 
of a biiik ib lioiind by the jiidgmeut, as where a vendor sells and 
warrants title to cdiuttels and assumes his vendee's defense/ If 
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onej not a party of record nor in privity with a party of record 
to a judgment, desires to avail himself of the judgment as an 
estoppel. Oil the ground that he in fact defended the action 
resulting in the judgment, he must not only have defended that 
action, but must have done so openly, to the knowledge of the 
opposite party and for the defense of his own interests. That he 
employed the attorney who appeared for the deteiidant of record, 
and appeared as a witness for defendant, is not sufficient.^ Such 
judgment is conclusive only on such privies as are liable over, 
and only as to the fact that the judgment was recovered, and that 
it was for the amount stated. Thus, if one carrier is sued for 
the loss of goods, and notifies a second carrier, to whom they 
were delivered for continuous transportation, of the pendency of 
the suit, and requires it to defend, the judgment against it is 
not conclusive as to the question of tlie liability of the second.^ 

§ 149. A defendant may call upon any one whose liability 
for the cause of action is primary as compared with bis own, to 
assume the burden of the defense in the action ; the notice given 
by the defendant will be as effectual in binding such party by 
the judgment rendered in such action as though the notice eman- 
ated from the court as where the covenantee in a deed is sued 
for possession of the real estate by one claiming under a para- 
nioniit title, the covenantee may relieve himself of the burden of 
defending the suit by giving notice to liis covenantor of the pen- 
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dency of tlie suit, and thereby cast upon him the duty of defeiid- 
iiig the title, and bind him by the judgment, and while, ab a 
general rule, a principal is not bonnd as privy by a judgment mi 
an action of debt against tlie guarantor of surety/ wbifdi he is 
not made a party, and may contest the validity of the jinlgment ■/ 
he is brought within the reach of tlie estopped when nofilied by 
the defendant to come in and take part in the deieiibe;^ 

g 150. One who is beneiited by the piu-ecutioii of an action 
of which lie has notice, is to l>e regarded as a party in intere^t^ 
altliougii his name does not appear therein, and he i-* bound by 
the jodgiuent therein.^ Thus on saleof a note there is an Implieil 
warranty that no legal defense exists against it.® If a defeii.-e is 
setup and the seller is notified to assume the prosecution, tint 
will not do so and the defense is austamed, the seller is e‘bte[jpe<l, 
in a subsequent action against him by the buyer ot the note, on 
the warranty, from setting up that the defense was not a valid <nie/ 
So one wdio, at the request of another, enters into a contract as 
iiis surety, the law implies a promise of indemnity, and the prin- 
cipal is bound by a judgment in a suit bruuglit by a third party 
against the surety on tlie contract of suretyship, if he has notice 
of the suit, although there was no provi.^ion in the contract’ 
Where a third person is rcbponsible over to the defendant in an 
action, and is duly notified of its pendency, tlie judgiuont therein, 
if rendered without fraud or collusion, will be conclusive against 
him. It is not essential that he is requested to assume the 
deteiise." 


1 Blown Y. Chancey, 1 Ga. 410; 
Doiigi V. Ilowhiml, 24 Went!. 35; 
Jackson Y. GiL\\ul(b 4 Hill, 522; 
Monie V. Lucas 8 BlackfJ. 0. 

^ French v. Pairi^li, 14 N, H. 49G. 

" Diiffield V. Scott, 3 T. R 874; 
Jones V. Williams, 7 M. A; W. 41)2; 
Thomas \ iliibhdl, 18 Barb U; Dcuuy 
V. Whedwricht, (10 Miss. 738. 

^ McConnell v. Downes. 48 111. 272; 
Kip V Briiiiuiin, 0 Joluis. 158; Kettle 
V. Lipc, 0 Barb. 407; Hake v. Smith, 
2 Abb. N. y. App, 7G; Brhl^epoit v. 
Wilson, 84 N. Y. 275; Fay v. Ames, 44 
Bail). 827; Thomas v. Beckman, 1 B. 
IMon, 20; People v Jiuiges, 1 Wend. 


19; Love v. Gihson, 2 Fla. 59S; Claik 
V. CaiTiiigton, 7 Cuuidi, 808; Tyiee v. 
Magness, 1 Sneed, 276; Lacock ? 
Common u call h, 90 Pa St. 207;namii- 
ton V. CuUn 4 Ma^s. 849; Bandci v. 
Premberg(U’, 4 Dall 486; Budi v. 
Knox, 5 "t. a C. 180; Lloyd v. Bair, 
11 Pa. St. 41; KonUzky V Mcyei, 49 
N. Y. 571; Swartoiit v. Paviie, 19 
Johns. 294; Huima v. Wia\, 77 Fa. 
St. 27 

® Conger y. Cbilcole, 42 Iowa, LS. 

^ Fake v. Smith, 2 Abb. App. 5^. 
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§ 151. But no case has decided tliat the notice shuiikl be in 
any particular form. In some, it is suggested that it would he 
better if notice in writing were required ; but mo^t of the cases 
assume that, if sufficient in substance, it need not be in writing; 
and except for facility in pro^dng it, and certaint}^ as to its char- 
acter, there is no reason why it should be written or formal. If 
it clearly apprise the person to whom it is given that an action 
involving the title has been commenced, and that the defendant 
giving it, looks to him to establish the title in that action, tlie 
object of the notice is accomplibhed. It then becomes the duty 
of the person to whom it is given to defend the title for which 
he is holden to the defendant giviiii^ it.^ 

The principle, intered TeqmhdGai ut sit finis litium^ will thus 
be seen to pervade the entire branch of this doctrine of the law, 
and all instances and cases cited, all decisions made, have their 
foundation in this fundamental maxim. 

§ 152. All heiis are piivies when they claim or derive title 
through and from the ancestor ; as an example, a case may be 
cited in an adjudication a mother was declared a slave, the 
judgment was lield conclusive evidence that all the children born 
prior to the jiulgmenc wei-e also slaves ; this was on the fact that 
it operated as a judgment tn rem, and ipso facto rendered her 
such as the judgment declared her to be. A husband may he 
bound by a jiulgmeiit against a woman whJe a feme sole, as rep- 
resenting the person and succeeding to the Cbtate of his wife.® 
Everyone who claims oi’ justifies under a conveyance made or 
command given by another is in privity with him who made the 
conveyance or ibbiied the tuandate, and is bound by an estoppel 
relating directly to the intercbt conveyed or right on which the 
mandate ib f(Uinde(l/ A mubter or principal is in privity with hi-^ 
servant or ao:ent when the latter defends an action in the right of 
the funner, and a judgment is an estoppel to a renewal ot the 


^ Hersey v Long, 30 Mina. 114; 
Cummings v. Huriisoii, 51 MKs. 275; 
Paul V. Witman, 3 W. & 417; 

Moryisou V Mullen, 34 Pu. St. 12. 

^ Shelton v. Barber, 3 W. C. C. B. 
612; Wood V. Liek'^oo, 8 Wend. 0. 

^ Oiitiamv Mo re wood, 3 East, 125; 
Hawkins v. Lambert, 18 B. Mon. 99. 


Beebee v. Elliott, 4 Barb. 457; 
Calkins v. xAllatoa, 3 Barb. 171; Mal- 
tonner v. Dun wick, 4 Barb. 56G; Hen- 
drickson V. Norcross, 19 N. J. Eq. 417; 
Colborn v. Tiimpey, 36 Pa. St. 403; 
Aniut V. Beadle, Hill & D. 181, 
C'neinnati, &c. Co. v. Wynne, 14 Ind 
38.5. 
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controversy by tiie principal or nia>ter^ in tlie suit, on tie 
groiiinl tlifit be is eonsblered tbe real party, niid >peoia!ly wben 
tlie principal expressly or iinplicdlj authorized or ratilioil tic* acts 
of tlH‘ a^ent. virtually reinleriut^ Iiiiii a ]>arry to hhc proeuMiint»<; 
iiiNtihited by or a^ahi-t the otheu'/ Thu^ an a^cnit. I, a vine: 
property of his principal in his am! beino ou‘^1 u>v 

such property, had jiid^einent reii h n^d at^ain.u hini. The piim'i 
pal had kiio vledt^e of tiie suit and took part la tl^e deUnio* ; he 
wis concluded hj the judemeiitd So a suit ua*- coiniia iu'mI 
a^e^diist a master for a tre-pa--. eomuiitted by hi^ ser\ajit, under 
his order and dire-lion. Afleratria! upon the ( ndine’ iu 

a jndgineiit for the* defeiidank the plaiatiit was llan’ehy precluded 
from niaintainiiig an acriun aij^<iiu>t the servant for the oitiU'- tn*-.- 
pass/ So where a servant is sued for tre'-pas" in takiue: property, 
and the master defends the suit, and jindtics ids •-orvaip in I iie iak- 
ing, the jndgoient iseonehi''Iu* on the mc'-ier, heeau-e it U his 
duty to indeumify the servant in aefing as his agent ; he is bound 
to appear and defend, and a jiide:ni<‘nt in hi- servant's favor Is eon- 
chibive as a defeii'-e to an action hy the same plaintiff agiiiust the 
master for the same tres|}a>sff The ])rincipai and servant art‘ 
biihstaiilially one in interest. “ To ]i(‘rniita person to commence* 
an action against the principal, and to pn>ve the acts, alleged to 
he tre'^passes, to have been committed by his servant, ai'ting by 
his ortler, and b) fail upon the merits to recover, and biibse<|nently 
to commence an action against that servant and to }n’ove and rely 
upon the same acts as a trespass, is to allow him lo have two 
trials for the same eause of action, to !>e proved hy the same tes- 
timony. In such cases, the tecimical rule that a judgment eu!i 
only be admitted between the parties to the record, or tliidr 
privies, expands so as to admit it wlien the same question has 


^ Vooiiiecs V. Seymour, 2G Bart). 
.509; Emery v. Fowler, 30 M<‘. 32r>; 
Ilfller w Jones, 4 Binn. 01; Castle 
V. Xoyes, 14 N. Y. 329; Kent v. II. 
R., 22 Bart). 27H; Petm'snu v. Latlirop, 
34 Pa. St. 223; Buily w Poster, 0 Pick. 
130; Case v. Reeve, 14 John, 80; 
Farnswoitli v. Arnold, 3 Sneed, 252; 
Green v. Clark, 12 X. Y. 313 ; 
Von. I.— 11 


Wai field V. Davis, 14 B. Alcm. 40. 

‘ Kinnersl}' v. Orpe, Doug. 517, 
Alc.xamier v. Taylor, 4 Den. 302. 
^Wailield V. Davis, 14 B. Alon. 

40 . 

^ Emt'ry v. Fowler, 39 Me. 2(1; 
Ilitciiiu V. Campbell, 3 IVils. 304; 
Kinnersly v. Or])c, D<iug. 517. 

^ Castle V. Noycb, U k Y. 320. 
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been decided and judgment rendered between parties responsible 
for the acts of others.^ 


§ 153. Covenants to indemnify against the consequences of a 
suit are of two classes : First, where the covenantor expressly 
makes his liability depend upon the event of a litigation to which 
lie is not a party, and stipulates to abide the result ; in this class 
the judgment is conclusive evidence against the indemnitor, 
though he was neither a party or liad notice; for its recovery is 
the event against which he covenanted. Second, where the 
covenant is one of general indemnity, against claims or suits, tlie 
want of notice does not go to the cause of action, and the judg- 
ment is only evidence against the indemnitor, and he 

may be let in to show that the principal Lad a good defense to 
the claim, which he neglected to make, to defeat the Judgment, 
or tliat it was obtained by fraud or collusion, etc., but if notice is 
given they are concluded.^ This rule applies in like manner 
between grantor and vendor, and the grantee and vendee of real 
and personal property in an action against the vendee or grantee 
by third parties, the grantor or vendee as the case may be, when 
notified or called upon to assume the burden of a suit in eject- 
ment or trover, else be concluded and bound by the judgment 
and estopped from disputing the title on which the action is 
brought, in a subsequent suit against himself, in an action founded 
upon an express or implied warranty or covenant in the sale or 
grant.^ The notice, however, to have this conclusive effect, must 


^ Emery v, Fowler, 39 326. 

2 Dufaeld v. Scott, 3 T. R 374; 
Smith V. Compton, 3 B. A. 407; 
Lee V. Clark, 1 Hill, 56; Ripelye v. 
Piince, 4 Hill, 119; Patton v. Cald- 
well, 1 Balias, 419, Ins. Co. v. Wil- 
son, 34 N. y. 180; Brown V. Chuncey, 
1 Ga. 410; Mooie v. Lucas, 8 Blfd 9; 
French v. Parrish, 14 H. H 496; 
Joues V. Williams, 7 M. A; W. 492; 
Thomas v. Hubbell, 18 Barb. 9; 
Saveland v Green, 36 Wis. 612; Val- 
entine V. Mahoney, 37 Cal. 3S9; Alt- 
scbiie v. Polack, 55 Cal. 633; Cair v. 
U. S., 98 U. B. 433; Greenlaw v. Wil- 
liams, 2 Lea, 533. 


^ Hawie v. Turner, 46 Mo. 444; An- 
drews V. Dennison, 16 11. 469; 

Knapp V. Marlboro, 34 Yt. 235; Doe 
v. Cballis, 17 Q. B. 166; Littleton v. 
Richardson, 34 N. H. 187; Mathew v. 
Osborne, 13 C. B. 916; Chamberlain 
V. Picble, 11 Allen, 570; Boyd v. 
Whitfield, 19 Ark. 447, Harding v. 
Larkin, 41 111. 413; Hardy v. Kelson, 
27 Me. 539; Octgen v. Ross, 47 III. 
142; St. Louis v. Bissell, 46 Mo. 157; 
Doe V. Huddarl, 2 C, M. A R 216; 
Wright V. Talhani, 1 A. & E. 10; 
Steele v. Lionberger, 59 Pa. St 
308; Bank v. Humphries, 47 III 
221 ; Douglas v. Fulda, 45 Cal. 592» 
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cliMflj and explicitly convey tlic* preci-i* infurination and notify 
tlie party to wlmin it ip written or .-euT ; that iiniep- he takes the 
iieci‘:-sarj bteps to defend the suit and pron* the ralidiiy of his 
title in the first suit, he will e-topped froiu doirsg so hi the 
snlKsoqiient action. 

^ ir>4. Xo one (Mil take advantaire of a vtu’dirt, if they Wiaihl 
not h?s<* lirroi prejudiced hy it, ha<l it herui contrary, a- e-roppeh 
are irntiial. where an ejcadnieiit siiir \va^ hrosiphr hr tlie 
as'-^ii'nee of the lessor airainst the* as-itenee (d f!io h--ee, he' tlie 
iioiepayinent of rent on leisc, containiin^ a covenant lor !*(^-entr}\ 
and a Judgment was rendered tlun-ein in favor of the* plaiiHill lor 
recovery of possession of tlie ])reinises. In a siilisepia^iif action, 
Iironglit by a ])artj claiiiiinir throunh a pinvhaser of ihe land at a 
foreclo^ure sale unden'a inortirai^w executtMl by the assignee cd* the 
lessee, subsequent to th(‘ date of the lease, hut jndor to tln^ conn 
inenceuient of the ejectment suit, it was held that tlie jinlgnieiit 
in the first mentioned ejectment suit was a bar to any recovery in 
the suhse(|uent suit. The lessee was privy to the k^ssor, and the 
defendant in the ejectment suit (the assignee of the lessiH‘) was 
also privy. The grantee in the mortgage executi‘d by such 
defendant, took subject to the rights of the lessor, and the sale* of 
the premises under the fore(*](^siini pro(j(*edings did not in any 
way affect or impair tliose rights, or give the plaintiff anj title as 
against the defendant ; and tin* title which tlie plaintiff claimed^ 
through and niuler the defendant in the ejectment suit, having 
been perfected by the f(>reelosnre proceedings after ihe ejectment 
suit was commenced, the jndgiimnt in the latter suit, in connec- 
tion with tlie title which tlu^ evidence estaldislied under the lease, 
was conclusive against the jdaintiflV 

§ 155. An action is between the same ]>arties, so as to he 
within the principle of ns adjudlcnix^ not only wlien the same 


Russell V. Malloii, Ctil 20^; V:ib 
v. ]\raiiuiiey, UT Cut tlSU; 
Caldewoud v. Brouk, 28 Cul. 151; 
Diiiimick v. Deiiiagcr, ;>2 Cal 4^8; 
Wlieelnck v. 5Vurcliauer, ‘44 Cul 205, 
Jennings v. Slicldua, 44 ULieli. 02, 
Cummings V Ilaiiison, 57 Mns. 275; 
Blusdale v. Bubioek, 1 Jdiiu. r»lb; 


Colliugwond V. Irwin, 4 Watts, 311; 
K<4ly V. The Church, 2 Hill 105; 
Ilamiltim v. Cults, 4 340; Car- 

ixuitt'i* V. Pier, 40 Yt. 81 ; Fisk t. 
WcHHlnitr, 15 III 15. 

^ licimett V. Couclmiau, 48 Barb. 
74, bhiiley %% Feainc, 44 Mhs. G54; 
Yeruer v. Carson, GO Fa, Si. 640, 
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persons are parties, but wlien they have appeared by their agents 
or representatives. Upon these grounds, if the officers of a eor- 
poration coininence an action in the corporate name, or the cor- 
poration is made a party defendant, the successors in office of such 
officers cannot renew the litigation ; for the corporation was the 
real party in the prior action, and a change of officers does not 
change the parties to the cause. The successors of the parties — 
those who succeed to their rights — are regarded the same as the 
original parties ; therefore a judgment for or against a corporation 
or its officers has the same effect as res judicata^ as it had with tho^e 
whom they succeeded. Every person whom the parties plaintiff 
and defendant represent in the suit are bound as privies by the 
judgment. A corporation represents and binds the stockholders in 
all matters within the limits of its corporate power, transacted in 
good faith by its officers, and their discretion cannot be controded 
by the stockholders. xVmong the fundamental powers of a cor- 
poration are those of bringing and defending suits, affecting the 
rights and obligations of the corporation, in which it represents 
and binds the stockholders as fully as in the making of contraetb.^ 
In any ordinary action or suit against the corporation to establibh 
and recover a debt, the stockholders are neither necessary or 
proper parties, they are represented by the corporation ; and if 
they in their individual capacities are allowed to intervene at alb 
it can only be in the name of the corporation. A stockholder, 
being a component part of the corporation, derives whatever 
interest he may have, from its corporate powers ; in the issuance 
of a certain proportion of its capital as represented by stock to 
him, upon which all his rights, interests and liabilities depend. 
The law by which corporations are created provides, among other 


^ Oglesby V. Atn^all, lOo U. S. 605; 
Camo V. Bringliam, 39 Me. 35; Far- 
mum V. Ballaid, 12 Cush. 507; Lane 
Y. School District, 10 Met. 462; John 
sou V. Somerville, 15 Gray, 216 ; 
Samuels v Holliday, 1 Woolw 400; 
Mercantile Co. in. ?v, L. B. 1 Eq. 277; 
Baily V. R. K. Co., 12 Beav. 433; 
Walker v. R, R. Co., 34 Miss. 245; 
Ellison V. R. R. Co., 86 Miss. 572; 
Durfes V. R R. Co., 5 Allen, 242; 


Graham v. R. R. Co., 14 F. R. 753; 
Newby v. R. R. Co., 1 Sawy. 63; BK- 
sett V. Nav. Co., 15 F. R. 361; Landis 
V. Hamilton, 77 Mo. 554; AYebei v. 
Fickey, 47 Md. 190; Milliken v. 
Whitehouse, 49 Me. 527; R. R Co. v. 
Howaid, 7 Wall, 392; Thayer v. 
Priming Co., 108 Mass. 527; Bank v. 
Nias, 4 E. L. & Eq. 252; Slee 
Bloom, 20 Johns. 669 
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tilings, liow its capitaiizalion iiiuv lai li\e‘L a!i6 liow iis maijiigers 
maj he selected, etc. Wliilc the of ttofddioidc'rfl are pro- 

tected l)j law, tlicc'e lio recog!utl<;ii of ^to(‘kho!den^ ia ihe 
iiiaiuigeiiieiit t)f the aif.iitv (d’ a corpnratioa, ,i- a 

tioii lor !ii makers. IIorK'e, what(‘ver eonchjdc'. ?a* alleet- a cor- 
poiatioia hiiihivand ('oiiehidc' all <a lt> j^toekhoMic^ wia# fne»a|)M>c 
the corpora ion, and tliereiore a ja !gai(*at ae’iia^r a eor|i*a’atioii 
ir w.H procured iw Iraud or eollu-ioa; i- eo;!eiii*i\e apiai 
the >to(dvliohler'^,' well ao agaiiij>)t fhe coiporadon aad it':> 
prupertv. 

Ill easo hroiii^lif hy ered fois agaia"! the ^d^dcholder- to en- 
force the ^tatutory liahility tlio jiidgineut U coueluhivc to the, 
amount and the wilidily of such ereddtord elaino, and is (‘oaehi^ive 
of the eA'isfeiiee of the debt for which it was rend«*n^d. h» 

collect upaid subscriptions to storic are iu the intiire of credhois' 
bills to siibjed a stockholderhs indcbrethie^^ to tlie salisfaclioii of 
judgments against the (‘urporatioii. In the language of Mr. 
Justice Miller, they are neitlier s!ilt< at law or <a]Uity ; tliey are 
purely statutory rtunedies. lrri‘guLirities in tiiese jinlgnumts, i>r 
fraud in giving them, or mistake, luadihuit, or if otlierwise irn'eular 
in the anunint, constitutes no defense either iu whole or in part, 
Kor can they he impeached f*o(laterally ; between tlm parties 
wlio have the legal right to fix the amount, that has been «luiie, 
and the judgment is conclusive evuhhmee of it; and as against 
the debtors of the company, nothing is left but to determine 
the annuint due from rliem t subject, of course, to impeachment 
for fraud (>r eollosion),* Upon the same principle, a judgment 


* Ileory v. R R. Co., 1< Ohio, 187; 
Wilsni V. Cotil (\).. 40 Pa. Si. 4e4; 
Slcpluii'^ V. Fox, 8:] X. y. me, (tuv 
kill V. IJudlry, 6 Met. 510; Coinvuy v. 
Dimum, 28 Ohio St. l02; Bank v 
Stevens, 1 Ohio Si. 2at]; Deiu^orth v. 
Coolhaiigh, 0 Iowa. oUU; llawce v. 
Petrolciiin Co., lUl Jlassi 085; Bank 
V. Paper C'o , 0 Cush. 570; Bank v. 
Xias, 4 E, L. & Eq 252; Came v. 
BEngliain, 50 Me. 55; 3hnik(‘n v, 
WliitelKMise, 40 Me 529; Oohiwm v. 
Soraein illc, 15 Gray, 215; Slee v. 
Bloom, 20 Johns. 009; Ilud^uii v. Car- 


men, 41 l^Ce. 84; Miiler v. Wiiite, 8 
Ahl? X. S. 40; Coukliu V. Fumnin, 57 
Daih. 484, Bulioek v. Kilgoui, 50 
<>hio Bl. 95; Watter'-on v. Ljoiis, 0 
Lea 5GG; Keywr v. Hitz, 3 ^lackey, 
475. 

» Henry v. R. R, Co„ 17 Ohio, 1S7; 
Conway Y. Duncan, 28 Ohio St 102; 
Bank v. Stevens, 1 Ohio St. 255; Dea* 
worth V. Cof)!huiigb, 5 Iowa. 500, 
Came v. BiiMnim, 59 Me. 55; Mil- 
liken V. Mlutehouse, 40 Me. 529, 
WiKoii V Coal C<^ , 45 Fa. St. ^t24; 
Cask ill V. Duiiiey, 0 540; liawea 
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against a city, county or school district, in a matter oi genera! 
interest is binding upon all its citizens, though not made parties 
by name/ Thus where the validity of a tax is determined, 
without fraud, in an action against the officers of a county to 
compel its collection, that decision is a bar to an action by the 
taxpayers of such county to enjoin its collection. So where a 
judgment has been rendered against a municipal corporation 
upon coupons or for any other valid claim, and proceedings are 
commenced by mandamus to compel the levy of a tax to pay the 
judgment, the regularity of the proceedings on which the judg- 
ment was rendered or the validity of tlie judgment cannot be 
contested in answering to the rule to show cause why a man- 
damus should not issue. The only w’-ay in wdiicli irregularities 
can be taken advantage of is by appeal.^ No taxpayer can pre- 
vent the levy of such tax, and relitigate the matters adjudicated in 
such action against the corporation. Thus a church corporation 
permitted a suit to be brought for its benefit, though not in its 
name, against its trustees, and the corporation accepted the 
benefits of the suit, it could not afterwards by suit in its own 
name relitigate the same matter, nor allege that it was not bound 
by such portions of the decree in the first suit as were unfavor- 
able to it. The court said : ‘^It will be enough to say that the 
former proceedings in equity, relied on as a defense, and the 
present \verG substantially between the same parties. The present 
corporation, appellants, accepted and have enjoyed the benefit of 
the decree in the first case so far as it was in tlieir favor, and they 
ought not to be allowed now^ to say that the proceeding was not 


v.Petroleuni Co., 101 Mass. 385; Cliase 
V. Vanderbilt, 62 N, Y. 307; Jolm^on 
V. Somerville, 15 Gray, 216; Bank v. 
Paper Co., 9 Cush. 576; Bank v. Nias, 
4 Eng L. & E. 252; Hampton v. 
Weare, 4 Iowa, 413; Bibsit v. Nav. 
Co., 15 F. K 361; Thompson, Liab. 
of Stock. § 829, et seq. ; Stephens v. 
Fox, 83 N. T. 313 
^ Lyman v, Farris, 53 Iowa, 4J8; 
State V. Rainey, 74 Mo. 229; Nevil v. 
Clifford, 45 Wis. 161; Cemetery Co. 
V. People, 92 III 619 ; Chicago v, Rob- 


bins, 4 Wail 657; Chicago v. Rob- 
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ton, 77 Mo. 554; Clark v. IVolf, 
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ibstitnted and prosecuted fs.r flieir heiKdit. Tlie eonipkiiiiiiits 
represeiitiog thein in that ca-e tleiiiiiidt'd an ace<aiLt in the 
interest of the curjHjnttion, and it was refiL'«*d. It wa^ pr^jperly 
placed upon the groinid of C'-toppd, hecaiC'C the con^n i^a- 

tion, iiicluding Ihesoh^ reuiaiiiini* Iru^ree. had accpiit -ctMl in ih^* 
change of tlie eccle^iasticai relation^ of the ehureh, and il wa-- not 
alleged then, nor h it alleged now, that a single' dudar of the 
iiicoine was a[)propriaied to any other than the legiliniate pur^ 
poses of the wurfcliip of God and the preaching of the an^^peh'** 
So a trustee to whom a railroad execute?, a iiiorfi^age i.pon iK 
property to secure the payment of it> btuidN siicli frustet* reprt.‘» 
serits tlic hondhohlers in ail hgal pro«'eeiling> earric*d uu hy liim 
affecting his and whatever lands liini if lie lU'ts in gnnd 

faith^ binds Iheind So a judgment agiimt a I’eeeiver app-liitehi 
in foreclosure proceedings is conclusive on the trustee and the 
bondholders, as he is their agentd 

I i5G. It is not always e-sential 1o the creation of an estoppel 
that tlH‘ ]>erson sliould he a party to the n^cord. One wiio insti- 
gate^ and promotes litigation for his own !>i‘nelit by employing 
counsel or binding himstdf for tlm (ajsts and damages, will be 
bound l)y the litigation nr pror'edure mueh as the party to the 
reeoiah Thu% where a city, at the request of certain citizens, 
instituted legal proceedings to comhuiin !aml for a street, the 
citizens agreeing to pay all damages that might he assessed, and 
afterward tlie city declined t<i pay the <lamages that were scssewid, 
and in lieu thereof passed an ordinanni declaring that I lie land 
songlit to bo condemned be abandoned by the cdty,’’ the citizens 
who instigated the proceedings were concluded from asserting ii 
prior dedication of the same laud for puhlic ine as a street/ 

157. A [)artj is hound hy an adjudieation where lie has all the 
ordinary rights of a litigant with respect to such udjudicrti<m. A 
party who contributes moiu^y lortln^ purpose of employing eouiise], 
and c.irrying on a litigation under a cuntEug with a party to the 

^ KefornitHl Clun ell’s Appeal, 88 Pa. L.ucHs v. Ilamlltcii, 77 Ale. ThI; 
Bt. oOa. WVeglit V. Buticr, 1*4 Af*. ina, Mod- 

* Shaw V. R. R. Co., 100 U. S. GOa; (laid v. Thompson, dl hoAa, bO; 
Ilimtmgtoii V. R, R. Co., 10 F, R 900. Love joy v. Aluiny, U Wall. IS; Strong 

^ Tamer v. R K. Co,, 8 Bib^. 7ti7. v. lus. Co., 02 Alu. *i9o. 
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record, has the right to take such action in the case as will pm 
teet his interests in such litigation. Thus the validity of a patent 
having been in part sustained in one circuit, suit was brought in 
another circuit for infringement by a party who had contributed 
to the payment of the counsel who had defended the first suit. 
Ildd^ that the defendant was estopped by the adjudication in the 
other circuit, but that the court would not enter any decree based 
upon that opinion until the conclubioii of the litigation in such 
other circuit.^ Where several insurance companies agree that one 
company shall assume the defense, they to be bound by the judg- 
ment, an action prosecuted and judgment rendered against such 
company binds them all,“ A judgment against the original in- 
surer is binding upon reinsuring companies wdio had notice of 
the suit and an opportunity to defend. The liability of the in- 
suring company can be litigated only once."^ 

§ 158 . A judgment against the principal in an official 
bond, appearing by the record to have been recovered for acts 
or omissions which would be a breach of the conditions of 
the bond, is admissible against the sureties, in an action upon 
the bond, if not conclusive, is jprirm facie evidence of the 
plaintiffs right to recover and of the amount he is entitled to 
recover. In an action of this kind, the plaintiffs right of 
action against the sureties depends upon the fault or misconduct 
of their principal ; and such fault or misconduct must be proved in 
the action against the pidncipal in order to entitle the plaintiff to re- 
co\ er at all. It would seem, therefore, that a judgment against such 
principal, which is absolutely conclusive against him, that he was 
guilty of such breach or misconduct, ought to be at least presump- 
tive evidence against his sureties of that fact. The sureties can, in 
an action against them, make use of a judgment in an action 
again t their principal as a defense, when the judgment is in Iiis favor 
Take this case as an example : Suppose a plaintiff brings an action 
against a sheriff or any officer who has been compelled by law to 
give a bond with good and sufficient sureties for the faithful dis- 
charge of his official duties ; and for a breach of such duties a 

^ Miller v. Tobacco Co., 2 McCrary, ^ Gnatt y. Ins. Co , 68 Mo. 503. 

375; U. S. &c. Co. y. Asbestos Co., 18 ^ Sirong y. Ins. Co., 4 Mo. App. 7 

Biatchf. 310. 
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party suffering a loss Lj reason thereof, brings an action, in the 
first instance, against such officer, and in such action the Jury ihids 
a verdict in favor of the officer, on the ground that he !ia^ not 
been guilty of any neglect or committed any breacli ; and after 
such verdict and judgment the plaintiff briUi'^-' an action analn>t 
the sureties in the bond of the pnnci]>,il, alienirsg the bjune ne- 
glect or breach as in the action wherein tlie judgmcait wa- n ii- 
<lered against him. It cannot be denied but that the siirelii s can 
Use the judgment in favor of tbeir principal as a c'oinplete lui ro 
the plaiiitilFs cause of action. The judgni(‘nt in fa\or oi their 
principal is conclusive evidence against him, tlxUt lie ha^ lajt eii 
guilty of the matters charged against him. The plaiiitii] eaii only 
recover in the action again.^t the sureties b\ proof (d’ tiamnilt 
their principal, and, as between tbe plaintiff and thtcr piineipal, 
the (]uestioii of liis guilt is /*o9 in tlie iii^t aetion. 

Such jiulgmeut therefore, a complete bar to the action anaiii^t 
the sureties. Again, if tbe plaintiff siie^ tin* pi incipah w ilbout 
joining the suretic-s, and lie recoMU's a judgment against the prin- 
cipal for less than the amount of hi- claim for damage'-, and b} 
reanm of bis failure to colU'ct the amount irom the piineipah be 
then commences an action against the sureti(‘s, elaiming a Lirgiu' 
amount than that recovered in the action against the principal 
that judgment is conclusive in favor of the huretit‘s to the 
entire amount of damages lie can recover against them. The 
judgment against tlitdr principial is conclusive against tlie plain, 
till as to the extent to which he had been damaged by the 
default of the principal, and the sureties who are to answer only 
to the extent of the injury sustained by tbe plaintiff against theii 
principal, can avail themselves of the judgment in tbe former 
action to limit the aiiKuint of damages, and the ]>laiiitill is as 
eompltdelv bound by tbe same as tliuugli he bad expressly agreed 
that liis damages did not exceed the amount of the former judg- 
ment. It must, thend’ore, be evident that the judgment in the 
action against the principal is not hi/e/* ” as to 

the sureties. Such judgment, if adverse to the plaintiff, is con- 
clusive ill favor of the sureties, and in any event is <*oncliisive ns 
to the extent of damages which he may recover against hini.^ 

^ Master V. Strickland, 17 B. <& It. Wheat. Olo; Webb v. Stale, 4 Colciw 
354; Drummoiid v. Prestman, 12 200. 
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§ 159. There is another view of the (|nestioii which is very 
ably stated by a learned jurist, ^ which was also an action against 
the sureties on an official bond. In reply to the objection that the 
judgment against the principal inter alios acta^ the learned 

chief justice said: ‘‘We think the objection cannot be supported 
under the circuinstauces of this case. When one is responsible, 
by force of law or by contract, for the faithful performance of 
the duty of another, a judgment against that other for the failure 
of the performance of such duty, if not conclusive, is ^rima 
facie evidence, in a suit against the party so responsible for tliat 
other. If it can be made to appear that such judgment was 
obtained by fraud or collusion it will be wholly set aside. But 
otherwise it jprima facie evidence, to stand until impeached or 
controlled in whole or in part by countervailing proofs.’’ The 
grounds upon which the rule laid down by Chief Justice Shaw 
in the case above cited are as follows: First, because the judg- 
ment in the action against the principal, when in his favor, is a 
complete bar to the action against the sureties, and in any case 
fixes an absolute limit to the damages which can be recovered 
against them ; “ it should be mutual, so far at least, that when 
the judgment is against the principal it should be presumptive 
evidence against the sureties ; and second, the nature of the con- 
tract in official bonds is that of a bond of indemnity to those 


^ Chief Justice Sliaw, in Lowell v. 
Parker, 10 Met. 309; and this is fully 
sustained by the following cases: Levi 
v. McCrary, 1 Morris (la.) 9G; Berger 
V. Williams, 4 McLean, 577; BradweU 
v Spencer, 16 Ga. 578, Jacobs v. Hall, 

7 Leigh, 393; Carver v. Common- 
wealth, 7 Pa. St. 205; People v. Wolf, 
10 Cal. 385; Comstock v.Drohan, 15 N. 
Y. Supreme Ct. 373; Lee v. Clark, 1 
Hill, 56; Franklin V. Hunt, 2 Hill, 671; 
Westervelt v. Smith, 2 Duer, 449; An- 
nett V. Teriy, 35 N. Y. 250; Fay v. 
Ames, 44 Barb. 327; Bartlett v. Camp- 
bell, 1 Wend. 50; Hazard v. Nagle, 40 
Pa. St. 178 ; Eagles v. Kern, 5 
Whart. 144; Evans v. Commonwealth, 

8 Watts, 398; Masser v. Strickland, 17 
S. & K. 354; Webbs v. State, 4 Cald. 


(Tenn.)199; Atkins v. Baily, 9 Yerg. 
Ill; Baylee v. Marsh, 1 Yerg. 400; 
Drummond v. Prestman, 12 Wheat. 
515; McLaughlin v. Bank, 7 How. 220; 
Igleliart v. State, 2 G. & J. 235, Dane 
V. Gilmore, 51 Me. 544; Tracy v 
Goodwin, 5 Allen, 409, Train v. Gold, 
5 Pick 380; Charles v. Haskins, 14 
Iowa, 471; Lyons V. Northrop, 17 Iowa, 
314; Duffield v. Scott, 3 T. R 374, 
Jones V. Williams, 10 L. J. (N. S.) 
Exch. 120; State v. Woodsicle, 7 Irecl. 
290; McLiu v. Hardie, 3 Ired. 407; 
State v. Colench, 3 Ohio, 487; Wester- 
haven V. Clive, 5 Ohio, 82; Clark v. 
Montgomery, 23 Barb. 401; Coan v. 
Osgood, 15 Barb. 583; Jackson v. Gris 
wold, 4 Hill, 522, Be Greiif v, Wilson 
30 N. J. E. 435. 
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wlio may suffer damages by reason of the neglect, fraud or iiiis« 
conduct of the officer.” 

“ The bond is made with full knowledge and uiidcrbtaiiding 
that in many cases such damages most be ascertained and liqiii* 
dated by an action against the officer for whose act the sureries 
make themselves liable, and the fair coubtriiction of the eontracl 
of the sureties is that they will paj" all damages so ascertaiiKMi 
and liquidated by an action against tlieir prineipal. Tlii.^ mii- 
striietioii of the contract is the njost reasonable, and works no 
hardship against the sureties. It is better For them that tlu» 
sliould bo so. Otherwise it would !)e neechsarv for every peu'-ou 
who desired to hold the sureties for tlie inis(*(>nduct of the prin- 
cipal to join them in the first action, or else be subjected to a 
second litigation of the same matter, if unfortunately he should 
fail to obtain satisfaction after judgment against the principal; 
wliordas if the rule laid down in the case of Luw<‘il v. Jkirker is 
adhered to, the party injured will in mobt eases litigate the mat- 
ter with the principal alone.” 

The principal is tlie one wdio ouglit to be at the expense of 
tlie litigation and wdio ought to pay the damages. Ib; is also the 
one who has the knowledge of the facts, and is certainly better 
prepared to litigate the matter than tlie sureties, who are not 
supposed to have any knowledge of the transaetion. Certainly 
tlie defense is likely to be properly made by the principab wlio 
lias full knowledge of the facts, and wdio is to suffer most se- 
verely in ease of a decision adverse to him. In most cases of this 
kind, if tlie sureties were sued, in the first instance, with their 
principal, the defense of tlie action would !>o made lysuch prin- 
cipal ; and jet the judgnumt in such an action would necessarily 
be conclusive upon all. llohling the jmlgmmit against the prin- 
cipal alone presumptive evidence, as against the sureties, of t!io 
facts established by sinffi judgment, can work no hardship, hmc’ 
as the right is reserved to them of showing that the (lefcm''C‘ in 
such actimi was not madti in good faith, was fraudulent, ^*ollu^ivo, 
or suffered to be obtained through mbtake as to the factsd'^ 

§ lf>0. There is anotlmr view of the doctrine to be applied in 
cases of this kind, which has not been state<! !y the courth. #It is 


^ Sleveas v. Blaiticr, 4S Wis. lot, S. U., US Am. R. 
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first a well-settled rule, as old as the doctrine of 9 es adjudlcataj 
that estoppels ought to be reciijrocal or iniitual — that is, to bind 
both parties; and this is the reason that strangers (third persons, 
who are not parties, who have no right to appeal from the judg- 
tnent or to adduce testimony), shall nofc take advantageof nor be 
bound by an estoppel. Unless this rule is to be abrogated, it 
must be evident that a surety cannot take advantage of a judg- 
ment in favor of his principal, when it will relieve him from al^ 
liability, unless he is on the contrary concluded by the same judg* 
ment that binds his principal when rendered against him. It is 
certainly a reasonable rule to adopt, ‘‘ That if a surety can take 
advantage of, and plead, as a complete defense in an action against 
him, by the same plaintiff, a judgment against the plaintiff in an 
action between the plaintiff and his principal ; that the surety 
should, in a precisely similar case, for the same cause of action, 
be bound by the judgment rendered in favor of the plaintiff and 
against his principal. It is the same cause of action, for the reason 
that the same evidence is necessary to snp})ort both actions.’^ 
Second, in the language of Lord Kenyon, “no one is allowed to 
blow hot and cold,” nor can a party maintain such inconsistent 
positions as to plead a former judgment as an estoppel, or take 
advantage of it as a defense in an action against him, and then 
in precisely the same action claim that he is not bound by the 
judgment because he is not a party to it. If it is axiomatic that 
a stranger can neither be bound by or take advantage of an estop- 
pel, the converse of the rule must be equally so, “ that nobody 
can take benefit by a verdict wdio had not been prejudiced by it 
had it gone contrary.” A surety is either a stranger wdiere the 
action is brought by a plaintiff against the principal alone, or he 
is a privy. If a stranger, he cannot be permitted to take advan- 
tage of a judgment in favor of his principal ; the action must be 
tried de novo against him. This gives him the right to plead all 
the defenses his principal did, and as the case would have to be 
tried by an entirely different jury, its verdict might be contrary 
to that rendered against the principal ; and the natural sequence 
woidd be of having two antagonistic verdicts on precisely the 
same facts ; for it is said that if separate suits be brought for the 
same cause of action against co-obligors, where one is principal 
and the other surety, and the principal is discharged on trial of 8 
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plea to tlie merits, which would inure to both if sued jointlj, 
such judgment is not an estoppel against the plaintiff, if pleaded 
by the surety in bar of the action against him, for the reason that 
strangers are not bound by an estoppel, nor can they take adraii- 
tage of itU It must, therefore, be evident that in tlie seiiMi in 
which parties are held to be strangers, and not bound 
dicata, cannot apply to sureties. Tliey must tliorefore be privie^ ; 
for by the terms of the bond a surety obligates hitiibclf to pay 
upon the default of his principal. When, therefore, the default 
of his principal is the main fact adjudicated in an action fjgain.-t 
him, and it is judicially determined tliat liis priiiciiml ha^ {*nm-. 
mitted a breach, and tlie amount of damages the party ha.- sus- 
tained, tliat determination fixes the liability and extent tluu'cof, 
not only as against the principal, hut as to the surelie.s" >Suoh 
judgment is conclusive against the ^ureties for the rf*a<rtn, not 
that tliey make themselves privies in point of hiw to the aidiuii 
in which the judgment was reiulenMl, hut for the reason that, in 
point of fact, they Imd made fliemselves pn\ iesby agreeing to he 
bound by the result (that is, by tln^ <lefault or breueh of condi- 
tion of the bund). While il may be true tluit if the jiniunumt 
in the action against the principal alone may be /v,v iniu^ alius 
adn^ in a tt'climh'ai sense, it is not so in reality: for the lea^on 
that the same defense will be made, the same defendanr will vir- 
tually defend the action, as the sureties pre.^umably know nothing 
whatever of the f.icts, and arc compelled to rely njioii their prin- 
cipal, who presumably imulc the iden{i<ail defense in the action 
in which judgment is rendered against him. Upon principle*, 
tlicrefon*, the rule should be thus formulate<l : A jmlgmcnt in 
an action against the ]>rincipal alone, for acts or omi>sioiis which 
arc a breach of the conditions of Ills hoiul, are, in the ali.-euce of 
fraud and eolliision, eoncluMv<* evidence in an aiUioii brought by 
the same ]>laiiitiff, agaill^t bis sureties on his official bond,® the 
cause of u(!tion being the same. 

^ Bank v. Robiuson, lU Ark. 214; * Burg«‘r v. Williams, 4 Mfl/ain, 

McCldlaml v. Tvidgsway, 12 Ala 4S2; 5T7; Liviiij*^toii v. ilamraer, 7 Bosw. 

Murrls V. Liieas 8 Bluckf. t); Siiiigley 070; Puikhuistv Burnm'r, 2S Vt. 538; 
V. Kirkpatiirk, 8 Blackf. ISO; luu^v. State v. OtMe. 30 Ma 437; ITempstead 
Noimaii, 4 C. B. 8S4; TarleUm v. v. neiiu>^t(sid, 33 3Io. 131. 

Johnson, 25 Ala. 30U; Tlie Farmer v. ‘ MiCieidls v. Hinkle, 17 Ala. 459; 
McGraw, 31 Ala. 059; Crankv. Flow- Relbtoii v. W«»od, 15 111. 157; 'Wiley 
ers, 4 Hei&k 649. k, OOonn. 71, ileuid v. Lodgt 
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§ 161 . It may tlierefore be said, that tbe authorities bolding 
that judgments against a principal are prima facie in an 

action against tbe sureties, it is meant, that unless fraud or colln- 
sioii or a mistake in tbe facts can be slmwn, tlie judgment is 
conclusive,^ and this doctrine is applicable in actions upon bonds 
or recognizances given for the faithful performance of tbe 
duties of administrators, assignees, constables, sheriffs, trustees, 
and other parties filling offices of public or private trust. Tbe 
same principle is applicable to sureties on injunction, stay, forth- 
coming appeal bonds, etc., on the ground of public policy, not 
because the sureties were privies, in point of law, to tbe ac- 
tion in wiiicb tbe judgment was rendered, but for tbe reason 


that, in point of fact, tliey ma] 
iug and agreeing to be bound by 

20 Pick. 53; Heard v. Mitcbell, 11 G, 
& J. 8S3, Boyd v. Caldwell, 4 Kick. 
47; Pay v. Ames, 44 Barb. 3’27; Rag- 
land v. Callioun, 80 Ala 600; State v. 
Coste, 80 Mo. 437; Ferguson v. Glaze, 
12 La An. COT; McCallav. Patterson, 
18 B. Mon. 201; Tracy v. Goodwin, 5 
Allen, 409; Irwin v. Backus, 25 Cal. 
214; TTay v. Lewis, 115 Mass. 20, 
Cutter V. Evans, 115 Mass. 27; Ins. 
Co. V. Wilson, 84 N. Y. 275; Thomas 
V. Hubbell, 15 H. Y. 405; Moore v. 
Kepner, 7 Neb. 201 ; White v. Wea- 
theibee, 120 Mass. 450; Stovall v. 
Banks, 10 Wall. 583; Hancock v. 
Welsh, 1 Stalk. 347, 

^ Annett v, Terry, 35 N. Y. 256; 
Giltinau v. Strong, 64Pa. St. 242; Dou- 
glas V. Howland, 24 Wen. 85; Diossy 
V. Moigau, 09 N. Y. 412; Paiklmrst 
Sumner, 23 Yt. 538; State v. Cole- 
ncK, 3 Ohio, 487; Carmack v. Slate, 

5 Bin. 184; Kennedy v. Brown, 21 
Kas. 171; Stone v. Dickenson, 5 Allen, 
29; Blown V. Cambridge, 8 Allen, 
474, Moore v. Kepner, 7 Neb. 291; 
Way V. Lewis, 115 Mass 20, Cutler 
v. £\aDs, 115 Mass. 27; White v. 
Weal hei bee, 126 Mass, 450; Hancock 
V. We’sh, 1 Stock, 347; Stovall v. 
Banka, 10 Wall, 588 ; Levi v. Mc- 


ke themselves privies by stipulat- 
tlie result.^ Persons who, being 

Craiey, 1 Mon is (la.) 91; Comstock 
V. Drohan, 15 N. Y. Supreme Ct. 873; 
Parkhnrat v. Sumner, 23 Vt. 538; 
St.ite V. Holmes, 69 Ind. 577; Morrison 
V. Mullen, 84 Pa St. 12; Barringer v. 
xAilibon, 78 N. 0. 79; Towle v. Towle, 
46 N. H. 432; Masser v. Strickland, 
17 S & R. 354; Sullivan v. Pierce, 10 
Aik. 500; Bush v. Hampton, 4 Dana, 
83, May v. Johnson, 3 Ind. 449; 
Lownes V. Ilunler, 2 Head, 343; Giit- 
tridge V. Yanatta, 27 Ohio S. 866; Fay 
V. Ames, 44 Barb. 327; Ingraham v. 
Dawson, 20 How. 480; Love joy v. 
jMurray, 3 Wall. 1; Richaidsoii v. 
Jones, 16 Mo. 177; Thomas v. Hub- 
bell, 15 N. Y. 405; Ins. Co. v. Yil- 
sou, 34 N. Y. 275; Ragland v. Cal- 
houn, 36 Ala 606; State v. Costc, 80 
Mo. 437; but see Giavesv. Bulkley, 
25 Kas. 249; S. C., 37 Am. R. 249; 
Fay V. Edmiston, 25 Kas. 439. 

^ King V. Norman, 4 0. B. 884; May 

V Jc^hnsoD, 3 Ind. 449; People v. 
Reeder, 25 N. Y. 802; Boom Co. v. 
Wilkins, 27 Me. 845; McCloskey v. 
Wingfield, 82 La, An 88; Greenlaw 

V Logan, 2 Lea, 185; Bradley v. Cham- 
berlain, 35 Yt. 277; Chamberlain v. 
Godfrey, 86 Yt. 380, Clmquette v. 
Oriel, 60 Cal. 594; Riddle v. Baker 



Personal Judgments. 


175 


strangers to a judgment when rendered, become sureties on 
defendant’s appeal bond, cannot iinpeacli the original judgment 
as procured by fraud. ^ 

§ 162. This accords with the ancient doctrine as to sureties. 
Thus, “ Where there are several debtors of an indivisible thing, 
they are regarded as one partjn and, conse<]ueiitly, a judgment 
against any of them is deemed to be against all, and tiiosc who 
are not parties themselves miglit have been relieved by an 
appeal from tlie judgment.” 

In consequence of the obligation of the surety being depend- 
ent on that of the principal debtor, the surety was also reg rded as 
the same party with the principal in respect to wliatever is 
decided for or against him. Therefore, if tiie acdioii has been 
decided in favor of the principal, the surety may. in a subsequent 
action against him, interpose the e,eeej/fto jnrh'fu/tfe to the 
creditor. SI pro nervo ineo fdrjvHHerh et mmon de peculio 


la Cal 295; Keane v. Eihber, 10 La. 
Aa, 201; v. Wood, 07 N. Y. 

5c6; Avelline’s E.^tate, 58 Cal. 250; 
Erwin v. Bnckus, 25 CnI. 222; Fox v. 
Miner, 82 Cal. 124; Pieol v. Webster, 
14 Cal. 205; Stovall v. Banks, 10 
Wall, Bond v. Biblu|)s, 8 Jones 

L. 423; Tl)a}<r v Cla'k, 48 Baib. 
255; Kulstoii v. Wood, 15 111. 170; 
Shci>aitl V. Feeble -j 8S Wis. 878; 
Ca^nn v. JiTonie, 58 N. Y. 821; Jones 
V. Dolts, 8 La. An. 588, Hobbs v. 
^liddletoii, 1 J. J. Mai^'b. 170, Jonosv. 
Kitten, 50 Ala. 270; Perkins v. Mooie. 
10 Ala. 9, Liimkin v. Ilever, 10 Ala. 
228, Watts V. Gale, 20 Ala. 817; Wil- 
liamson V. Ilowell, 4 Ala, 698; Heard 
V Lotlsxe, 20 Pick. 58; Stevens v. 

M. ithevs, 0 Vt. 209; Jones v. JcmCN 
8 Iliirnpb. 705; L\iea^ v Guy, 2 
Bailey, 408; Mewait v. Tiea^niei, 4 
Ohio, OS; Websteis Boml in r*, 8 K. 
J. E. 55S; Maiif. Co. v. AVun‘e.siei\ 
45 N. il. 100; Ta\ior v. Jubnston, 17 
Ga. 521; Watts v. CoiquUt, 60 Ga. 
498; Church v. Barker, 18 X. Y. 40tb 
Loilirop V. Soiitliworlli, 5 Midi. 486, 


Meredith v. As'>o('iation, OO Cal. 617; 
Taylor v. K ll Co., 45 Cal. 887; Hoi 
ley V. Acie, 28 Ala. OlKI; D '00111101111 
T. Pi(‘slinan, 12 Wheat. 515; Geiouteli 
V. WiKon, 81 N. Y. o < 8 , Deiuiie v 
Smith, 129 Ma'^s. 118, U. S. ilint*, 
8 lUrcxVrthur, 27, Bo<‘ne Co. v. Jones, 
54 Iowa, 090; S. C, 87 Am R. 221); 
Kelly V. Wed. 80 X. Y. 189; MeWib 
Rams V. Kauibaeli, 55 Iowa, lit); 
Krnll V. Libbey, 58 Wis. 292, State 
V. Goinmn. 75 Mo. 870; Walsh v. 

12 Mt>. 520; (\H»!ey v. War- 
len, 58 Mo. 160; Orinnnet v. Hender- 
KJii, 00 Ala. 521; Daveiiport v. ihy- 
nukis, 0 111. App. 582; BakiU* v Bald- 
win, 48 Conn. 181 ; Bank v. Fleslnnuin, 
22 W. Ya. 00 ; State v. Done^an, 
12 Mo xVjip. 01); Hnnnicutt v, Kiik- 
]tutrlek, 89 Ark. 172; Jones v. State, 
11 Aik. 17U; Lewis v Comnils'-ioiieiH, 
78 Ga. 486; McCormiek v. Iin!)b(‘l!, 4 
Ttiontuaa, 87; Martin v. Tally, 72 Ala 
28; IFood V. Kes'^ku', 08 I lid. 856. 

» Kuill V. Libbey, 58 Wi-. 292. 
Le<* V, Grimes, 4 Cul 185; Harvey v« 
Head, 68 Ga. 217. 
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aotum est {s^ijyjile et judicatum sit nilul a scrco ineo deleri) si 
postea te cum eo nomine agatur exclpiendum est de rei judicatad 
The creditor cannot in this case claim that it is res inter alios 
judicata ^ for it is the essence of the ongagemenr of a surety that 
his obligation depends upon that of his prindpalj and the surety 
cannot owe more tlian the principal, and that he may set up all the 
exceptions in rem wdiicli could be pleaded by the principal. It 
follows that whatever has been decided in favor of the principal 
must be taken to be decided in favor of the sureties, who ought, 
in this respect, to be considered the same party, and mce versa; 
when the judgment was against the principal the creditor can 
make it available against the burety, and demand that it be carried 
into execution against him, but the surety is allowed to appeal 
from the judgment. AdmiUur ad prowcandum fidejxmorcH 
pro eo pro quo inter interoenunV^ Sureties can make no defense 
that could not be made by their principal. The measure of his 
responsibility is the measure of theirs, and any act of the princi- 
pal which estops him from setting up a defense personal to him- 
self operates equally against his surety.^ 

So a judgment obtained in a suit by the joint owners of prop 
erty against a sheriff and the sureties on his bond for a sale, on 
execution, against one of the joint owners of the entire interest 
in such property, at a place not authorized by law, is a bar to a 
suit by the joint owners who were not parties to the execution, 
for a converbion of such property arising from such sale, although 
the former action wuis not in strictness of la^v maintainable, and 
the court, by an erroneous ruling, diminished the plaintiff’s 
recovery to nominal damages.* 

§ 1G3. Judgments and decrees bind parties and privies only; 
where, therefore, one binds and obliges himself that the defend- 
ant ill one attach meut suit would cause the property levied upon 
and replevied by the said bond, to be forthcoming to abide the 
final order of the court in the said suit, lie connects himself in 
privity wdth the proceeding therein, and makes the record of 

^ Patterson’s Appeal, 48 Pa. St. K. GOO ; McCloskey v. Wingfield, 82 
845; McCabe v. Kainey, 82 Incl. 809; La. Ann. 38 ; Baker v, Baldwin, 48 
Seaver v. Young, 17 Vt. G5H, Cliarles Conn 181. 

V. Haskins, 14 Io^Ya. 471; Boone Co. - Hopkinson v. Slielton, 87 Ala 
T. Jones, 54 Iowa, 229, S. C , 37 Am. 80G, 
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tlie Judgment conclusive against hiind So wlierc an appelLiiit 
seeks the jurisdiction of a court and executes a bond in n/pleviii, 
ill order to avail himself of it, he cannot object to that juiielic- 
tioii in an appcdlate court, fur by his acts ami admir.doii- he 
acknuwledg(‘& the jurisdiction and is estojijXMl by lliemd The 
sureties in an undertaking on appeal frmn a juduntenr are e./np- 
ped by the recitals in their undertaking from qia -iiomhij 
correctness of the amount of costh in tlie judgment appealed 
from when sued under tlndr undertaking." So where an order 
made by a surrogate for the payment of money b\ an adiidai- 
trator, and the order is affirmed on appeal, the ^uretii.s on the 
administrator’s bond aio ebtoj>ped by such aHirniaia'e, (qimhj 
with the administrator, from alh^ging any defect or (‘rrt»r in the 
proceedings before the surrogate/ A judgnnmt ler money due 
at a certain time against tlie party making the Mniiemeiit t'oie 
elusive in respect to the jurlies to it, and eiimut be iuipeaclitd 
col laterally”, nor can it be qiusliomMl on a crediiorT Inli/ A 
jiiilgment against a defendant is comdii.^ive on tim bail; he !•» 
estopped from averring that it was rendered for more llaiii the 
amount due, liecaii^e his jirincipal .-uilenal judgment to be lalom 
by dehmU, or through negligein'o ; ]>ut if he **an show iruiid or 
('oliiition betweiui the parties to the aenoii, he taui go behind tiie 
judgment/ The same principle is app!i“ab!e ti> .-^uredes on in- 
junction, attachment, stay and forthcoming bolid^; uiul in oome 
States, on the ground of public policy, it includes tlie oiiieial 
bonds of administrators, (auibtables, guardians, hlieriils, a-slgnces, 
and trustees.’^ 


1 Cole V Hi illy, 2S Ca.Fll ; Ilimter w 
MeCrinv, Ul Ala 518, Wus'*on v. Cone, 
10 C. L. N. i0$; Fahiiblotk v. Gih 
bain, 77 III. 007, IVanc r w Matiiews, 
IS III 8o; Gelstciii y. WbUeHtbs, 
ti Cab oOO; Miller v. IlilUai, 0 Ind. 
481; Palleii v. CabhU'li, 1 Dali. 419; 
The Ciiuu'h v. Caik^ r, 18 N. Y. 404; 
Blown V. Auni'iue, 0 olO; Towle 
V. Towle, 40 A. It 4:M. 

8 Bates V. Williuins, 44 III 494; 
Love V. Ibjckwell, 1 \YK JlSc, 

Levi V. Boiii, Cs ilow. Pr. 217; 
Keller V. Beder, 0 J. J. 035. 

You I.— 12 


V. Bulger, 2 Duer, 160; 
Flieltou V. Carlton, 4 MtCord, 412, 

^ Mattingly v. M\e, BlValL 470. 

IMikliuul V. Suiuiner, 24 Vt. 54"'‘. 

' P.mi V. Mitinan, 4 \\\ Sj H. 410; 
Mon Lou V, Mullen, 4t Ike bL 12; 
Barringer v. AlliMai, 78 K. 0. 79, 
Lowni's V. Hunter, 2 Head, 444; Alay 
T. Jolimou, 4 Ind. 441); Braiider v 
Bobo, 12 La. Ann. 610; Busk v 
Hamploii, 4 Buna, 84; Garber v. 
CtaumoiiV(‘ultb, 7 Pa. Si. 205; Goni- 
naaiut^altb v. Bvans, H Mkitls, 4t‘b; 
MasH*r V. SUiekluiul, 17 S. A Ik 4,54; 
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§ 164. A cause is held to be decided between the same par- 
ties, not only when the same persons have appeared as parties 
themselves, but also when they have appeared by their guardians 
or other legitimate administrators or representatives. Tlius if 
the guardian of a minor brings an action and is defeated, and the 
minor, after arriving at the age of majority, brings an action for 
the same matter he may be precluded by the exGe])ilo rei jndi- 
cata^ for he is the real party in interest in the former action,^ 
and, in the absence of fraud or collusion, minors properly repre- 
sented are bound as fully as if they had been majors and person- 
ally cited. Kepresentation in courts of justice is a necessity of 
civilized society, and the acts or neglects of the representative 
must in some degree bo binding upon the party represented. 
And persons under disability at the time of a judicial proceed- 
ing to which they are parties, represented by their guardians and 
agents, are bound upon the knowledge of such guardians or 
agentsf Judicial acts are obligatory on infants unless tliey avoid 
them by direct proceedings, and an infant is estupped from gain- 
saying the recoid in a collateral action.^ Thus an infant being 
liable for his torts gave bond with surety to prevent being im- 
prisoned ; Lis surety paid the fine and costs and took judgment 
over against the minor. This judgment, though arising out of a 
civil contract is valid, and binding on the minor. In many States 
by statutory provision infants may wnthin a certain time after 
attaining their majority cause judgments and decrees to be set 
aside upon grounds by law provided. In case of a failure to avail 
themselves of such provision they are concluded in the same 
manner as parties sui juris, ’\71ienevcr any person, even an in- 
fant, does that which by kw" be is compelled to do, he is bound.® 


Sullivan v. Pierce, 10 Ark. 500; Towle 
V. Towle, 46 N. H. 432; Eimer v. 
Ricliuids, 25 ill. 289. 

^ Ileroman v. Louibiana, 34 La. 
Ann, 805; WiDcliester v. Wlncliebter, 
1 Head, 460; Sheffield v. Bucking- 
ham, Haul. Cli. 681; Townsend v. 
Cox, 45 Mo. 401; Kindell v. Titus, 9 
Ileisk. 727; Porter v. Robinson, 3 A. 
Ii. 254; Martin v. V\''eyraan, 

26 Tex. 460, Fulbriglit v. Carnefex, 
30 Mo. 425. 


* Dial v. Wood, 9 Baxt. 296; Beeler 
v. Bullet, 3 A. K. Marsh. 280; 
Palcbin v. Oroniach, 13 Yt. 130; 
Austiu v. Semitiaiy, 8 Met. 196; 
Porter v. Robinson, 3 A* K. Marsh. 
253; Allison v. Taylor, 6 Dana, 87; 
Bloom V. Burdick, 1 Ildl, 30. 

MYillaid V. Willard, 56 Pa. St. 
119; Williambon v. Johnson, 4 Mon. 
63, Holley v. Acre, 23 Ala. 603; King 
V. Nomiua, 4 C. B. 884; Bergen v. 
Wilhams, 4 McLean, 125, Grace v, 
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Where an action Is brouglit against an infant and he is repre- 
feciited in court by liis duly coubtitiitcd guardiari, or the court 
appoints a guardian adVdevi^ a judgnient ren<hired in ftiich atTioii 
cannot be avoided. The weight of authority lb, that an iiiiant 
ch‘feiidarit is aa iniicli Ijound by a decree In erpiity or a jiidgiiient 
at law as a person of full age; and if a judgnieiit or decree he 
ah^dute against liiin he will not be permii ted to quest icii ex- 
cept upon the same grounds tliat a judgment can be fpK^^iinied 
by I'xirties SNi juris j that is, for fraud, collusion, or erioi*.^ 

§ 165. The rights and interests of infanta and minors areas 
subject to the jurisdictiun of the courts, as the ricfhlsand 
of an adult, and must, of neechhity, he tlic niatter of ireqiient 
litigation. Because of his incapacity, the ct>url.^ o]).^erve a vigil- 
ance and jealouhj in adjudicating against him, not exUmded to 
suitora who are sui juris, A guardian wl litem is appointed by 
the court, who, in the presence <»f the <'ourt, makes full defemse, 
and has not capacity to impair the detennu l>y any act, adinissioii 
or omission. The protective care of the court and tlie fidtdity of 
the guardian, is a security again.4 an iinju'-t judgnumt. The fair 
and ju'-t presumption after jndginemt, i& that the court has 
olKserved its duty and compelled ol>ervan(‘c from the guardian, 
A\^lien the jiidgtnent is collaterally a^-ailed, unless presumptions 
are indulged agaill^t tlie court rendering it, concliisiveness nuisfc 


Martin, 47 Ala. 135; Watts v, Gale, 
‘iO xlla. o‘i5: D(»m,nas v. ITowlaiid, 
Wenil 35; Drummond v. Pn^stmau, 1C 
Wheat. 510; Htovail v Ijaiiks, 10 
'Wall. 5SJ; Morgan v. Thoiu, 7 Si tVi 
400; llohncs v. l)ui>I>s, 15 I.a 
Aim. 501; llaiiis v. Yoiim.m, 1 HoO:. 
UU. 17b; Pti'j:ht v, 1 Niud. Oh. 

103; Llnid V. Malone, 33 Hi. 43; 
Kuchenhei.ser v. Deekert, 41 111. 175, 
lUehmoiul v. I’ayleur, 1 P. Wins. 
735, 

^ Keimns v. Aliciiiii, it Tf‘X. 25; 
Ludwi< ke v Fair, 7 Ired. 422; Far- 
raii V. bherwoud, 17 N. Y. 227, Crug- 
lian v. Livmgdou, 17 N. Y 21S; 
Althouse V. Kadde, S ilo'^w. 410; 
Gregory v. Mokworth, 3 Atk. 021); 
Broke v. llerliord, 2 P. \Vm>, 510; 


Waiiiig V. Reynolds 3 B. Mon, 59; 
MaiGiall v. Fisher, 1 Jones L. Ill; 
Ptmd V. Doneghy, lb B. Mon, 55d; 
bmiih V. F< igiisoii, 3 Met. (Ivy.) 421; 
Rakson V. L di»;t*, S Iowa, 23; Bcmnett 
V. lliii 2b<*h A L. 5i5, Fori or v. Hob- 
3 A. K, Massh. 254; Wrislcy v. 
Keii>ori, 2H Yt. 25; Joyce v. Me- 
Av(»y, 31 Cal. 273; Wills v. bpraggin, 
3 (iralt 501; bmith v. M<dh>uaki, 
42 Cal. 4's4; Gwiun v. Williams, 30 
Iiid. 374; Wright Mili(‘t, 1 Baudh 
Oil. 105; Bustard v. Gates, I Dana* 
42li; Boaihigfidd v, Reed, B B. Mon. 
105; Piestou v. Duuii, 25 Ala. 507; 
Cuvier V. Wayne, 04 Ga. 78; Mc- 
Aimear v. Epperson, 64 Tex. 220; &. 
C., 38 Am. K. 025. 
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be attached. If a judgment or decree rendered by a court of 
competent jurisdiction could be lessened in force, on account of 
the infancy of the parties, there is nothing that would restrain 
one tribunal from questioning and denouncing the judgment ren- 
dered by another. If a judgment of a court of competent juris- 
diction could be thus questioned, that same judgment when 
affirmed on appeal could be questioned by any inferior court 
upon the same grounds. Such judgments must opej’ate as a bar 
against infants, until they are successfully impeached on grounds 
available if they were adults. But where there is neither a 
natural or appointed guardian to protect the infant’s rights, a 
judgment rendered against him is absolutely void.^ This 
doctrine is applicable to lunatics, and judgments are neither 
void or voidable,'"^ the only remedy being in equity, and this 
rule is applicable against dead persons.^ In a late case it 
was said that a judgment of a court having jurisdiction of tlie 
subject matter and the parties, entered on default against a 
defendant after his death without knowledge thereof, if otlierwise 
valid, is a bar in anoclier action by the same plaintiff against the 
def e n d an t’ s ad m i n is t ra 101’.“ 


§ 16 G. A judgment against an administrator in an action to try 
title to real estate is conclusive in a subsequent action between 
the same party and the heirs it binds the heir to the same extent 
it does the adininistrator,aiid Is conclusive upon his successor, who 
cannot set it aside f on his sureties, when in his favor in an action 
on bis bond^ and when against them in a joint action from 
which he appeals and they do not® and the amount of the judg- 
ment is reduced, but why this should be is a matter of doubt. If 
the liabilities of the sureties can not bo greater than that of the 


^ Whitney v. Poiter, 23 III. 445. 
Lamprey v. Nudd, 29 N. H. 299; 
Wood V. Bayard, 63 Pa. St. 320, Poster 
V. Jones, 23 Ga. 16S; Walker v. Clay, 
21 Ala. 797; Stermberg v. School- 
craft, 2 Barb. 153; liobertson v. Lain, 
19 Wend. 050; Clark v. Dunham, 4 
Denio, 202. 
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659; Stortzell v. Fullerton, 44 111. 108; 
Cair V. Townsend, 03 Pa. St. 202. 

* Reid V. Holmes, 127 Mass. 326. 

® Connolly v. Connolly, 26 ]\Iiiin. 
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^ Steele v. Atkinson, 14 S. C. 154; 
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sault, 3 Sawyer, 200. 

^ State V. Co&le, 30 Mo. 437; Hemp 
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principal, tlie rule is that liib liability is the measure of theirs. In 
a late ea^e it is said : ‘‘ the administrator i', the sole represeiirativ'e 
of the personal estate of the deceased. A jiid^^meiit to which he 
is a party, regularly ol>taiiie<h in tlie aU-euce of fraud oreoliusiMiu 
!)iiids the estate to the extent of tlie personal pn>pert\% and 
conclusive upon all claimants of the personalty/'* hut j^rana 
/h/’/c as to real e^tate, the heirs and devi.sces nny qin'Tioii any 
itmn included in the judgment against im admliii-trator.^ 
So where a suit was pending agaitist D., when slci died, to 
recover attorney’s fees for servh'cs in a caiu-e v, herein Ih had 
recocere<l a judgment for §25,000, her admini'trafor haviiiL^ 
then been made a party, sneh proceeding.', were* laid that lie -uiu 
of $5,0u0 was allowed the aUorin‘js, and a dc(*n*e entered e.-lale 
lisliing a lien therefor upon the judgment. The attonnos aft< r- 
■ward.% by petition, applied for au order upon the admini-^lrator, 
to compel him Lo pay their allowance out of the proeveds of the 
judgment as a preferred claim, and the other ereditoiv of the 
estate were made defendants to the petition. The (U'iginal 
<lecree establishing the ii(‘n, ])eing niire^erscd, was an atljsidi- 
caticjii wdiich hound all creditor*, oi the estate, though not par- 
ties thereto, tlie administrator being their proper rcpnosetitative, 
and, as to them, the trustee of an express trust, and however 
erroneous, siicli creditors could not question it collaterally/ 

§ 167. A judgment against an executor or administrator, 
wdiether hy default,^ or hy coiifes.'.lon,® or on demurrer,® or 
upon verdict, or upon any ])lea pleaded Ity the execnitor or 
administrator, QXi*L‘pt ph admin or admitting assets to 
such a sum and reins uUra^^ is conclusive upon him that he has 


^ Wood V. Johnson, 13 III App. 

548. 

‘ «tonc V. Wood, in 111. 177; AK 
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assets to satisfy sncli judgment.^ Where a cestui que ttusi con- 
sents that part of the trust property may be exchanged for other 
property by the trustee, and upon a bill filed by the trustee, the 
exchange is passed upon by a special jury and the chancellor and 
ratified by a decree, the cestui que trust is estoppedd 

§ 168. According to the Eoman law, the right of the legatee^ 
depended upon that of the instituted heir, and therefore a jiidg 
ment against the heir declaring the will to be void was not re- 
garded asm inier alios judicata with respect to the legatees, 
and might be used against them, they being considered, on ac* 
count of the dependency of their right, as in some degree the 
same parties ; but they were allowed to appeal from the judg- 
ment. 81 haeres institute victus fuerit ah eo, qui de inofficio^o 
testamenta agebat^ legatarus et qui lihertaiem acceperunt^ permit - 
tendum est appellare, si quae nmtur per coUusionem pronuncia- 
teni ; sieut dlvus priuf< rescripsit. — Idem Tescripsit legatarios 
causam appellaiionis agere posse.''^ It was otherwise with re- 
spect to a judgment, which, upon demand of a legatee, declared 
the will to be void and dismissed the proceeding ; this, with re- 
spect to tile other legatees, was regarded as res inter alios judi- 
cata^ whicli could not be made effectual against them, and from 
which it was not necessary for them to appeal. Ouiyi res inter 
alios judicai(B nullis aliis praejudicium faciant ; ex eo tes- 
tamento uhi libertas data est. vel legato agi potest licet ruptum 
xel xirituin aut non justuni dicatur testamintum / nee si super- 
atus fuerit legaiarius^ praejudicium libevtati sltP The reason 
for the distinction is that the right of a legatee did not depend 
upon that of their co-legatee, against whom the judgment was 
rendered, as it did upon that of the instituted heir. Cum al 
institutioneheredisqoendeant omnia quae testamento continentnrP 


* Shaw V MrCameroii, 11 S. & R. 
253: Earl y. Hinton, 2 Btra. 732; New- 
comb V. Gosse, 1 Mot. 333; Platl v. 
Robbins, 1 Johns. Gas. 278; Judge v. 
Lane, 50 N. II. 550; Iliigci v. Daw- 
son, 3 Rich. 328; Dorsey v. Bland, 1 
Bland, 463; Elllcott v. Welch, 2 
Bland, 242; Post v Mackall, 3 Bland, 
486; Lenoir y. Winn, 4 Dess. 65; Rock 
V. Leighton, 1 Salk. 320. 
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176; Carr V. College, 32 Ga. 557; John- 
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§ 169. a snc(*es.v>r is «‘on-i(l*’n*d n partj to a jotlg*- 

meiit fur or against the person iin»h‘r whuin he eliinis tie* Litter 
is not eu eoat^irso a party to a jiidgnient fur or tin^ for- 

mer, ainl therefore such a jiidgiiient eaiuiot he Ltkeu adv.^atatre 
of hj or against him. Ei* ft% ra yhe// ffia*' “ J /'/ /' hf>! 

iniforns ad, emEarfua, frann/rt suL/v^ ; /v//*// aa^ aa ah iul 

anfiri nh r* )ion ddjn^<E thu--, “rnSV /o/^/* 

i'^aal ctjo ^^aiah aif ah *iiapU>rc y;e/o’/’o ^a ,* p !* ah id>^ 

ntai oppontfNl at^rjifJ^iihiuL, {d s! tit jada^a/a if>at w'/ hdi 

id eaai cai iundaliHo! di 'L If^ai s/ jhii ia ad>^^r\as 

me tifei jd io/haa non /)aMf\d X judgmoTit a^ "^o all who an* not 
parties to it. eithm' by themwdvr*- or tlio-e under whom tliey 
claiiig is ?V'.9 biL/’ fda>s Judie dtt. an«l caiinut be made avaiiabie 
eiihm’ by or agaim-'t them. And thi^ i» flie eaj*t% althuiigli the 
fpiefttion is the satne, to he deeided upon t!ie ^alli(^ ])riutd|mv and 
depending upon the same facts. It is thus htatial IwFatiliis: 

I intrust a sum of money with a ])er-on who has left several 
heirs, r demand from one of those ludis tlm restitution of Ids 
share, and the jinlgment is nunhu-ed against me, if I bring an 
action against the other hoirs for the shares for wdihdi they are 
liable, they cannot oppom against me in such action the jinlg- 
ment in favor of their eo heir, because with respeet to thcmi, it is 

ijifee alios adjudicata^ which cannot give them any right, 
although the question is the same as that already decided against 
me, in favor of the codieir, and de[)end’^ upon the same facts, that 
is to say, whether I really intrusted the money to the, dcMaaihcd, 
or whether he returned it to me. SI enmJan*<de (dposkl aeiam 
sit iamen et mini emteris haeredihus rmie agtinr, nea exeejiilo roi 
jiidioiiim ei pradenitj nant dsi ead^ unjaaesfio in omaihmjndiciis 
veniitan, tammi gemmae am mafaUa earn fpiihns singulis saa 
nomine ogitnn allam afgue Elam nemfacit. ’ 

^ 170. This principle that the authority of nes Judleata only 
extends to the parties to the caiiMg and tiieir siic.eessors is con- 
nected with another which has been alixnUy cited, viz., that tlie 
authority of res J adlcoM only applies to the same matter in issue 
in tlie prior judgment. Thus, in the preceding iiiuhtrarioii, the 
judgment in favor of one of the la‘irs does not afford the txapilo 
rel jadicatae to the others, not only as being res intfo^ aloes Judd 
eaia, but also because the object of the demand is ditfereut. For 
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altlioiigli both demands are for the same debt they are not foi 
the same part. The judgment in favor of one heir has decided 
nothing with respect to the parts of the others, and therefore as 
to them cannot Iiave the anthoiity of res judicata. This is what 
i^ meant by the jurist in the law already cited. ''^2Liutaiio ixnon- 
arum cum quiljus singulis suo nomine agitur aJiam atgue aliam 
remfacity So where a creditor has left several heirs, a judg- 
ment in favor of the debtor upon the demand of one cannot bo 
made available against the others, it being as against them O'cs 
inter alios judicata and a difierent thing; for the parts claimed 
by the other heirs, although parts of the same debts, are not the 
same parts which weie previously litigated. It is otherwise 
when the thing cine to several heirs or other co-proprietors is 
something indivisible, such as an easeinent or a right of servi- 
tude, for as this is not susceptible of parts of division, each is 
creditor or co proprietor of the whole, and therefore the judg- 
ment npm the cause of action of any one of them is the same as 
the cause of action of the others, and is eadem res, and therefore 
it is not res inter alios judicata with respect to the others ; fiom 
the indivisibility of tlieir right they are regarded as the same 
party, and therefore the authority of the judgment extends to all. 
If it was in favor of their co proprietor, or joint creditor, they are 
entitled to the benefit of it ; if it was rendered against him they 
are bound by it, nevertheless; if the judgment was fraudulently 
obtained or given by collusion, the others are permitted to renew 
the litigation. “ Si de communi serfitide gnis hene guidem deberi 
intenditsed aliguo inodo litem perdidii, culpa sua non estceguum 
hoc caeteris dainno esse ^ seel si per collusionum cess it Litem adver- 
sario; caeteris dandam esse actionem de dolo (that is, as explained) 
replicatlonem de dolo contra exceptionem rei judlcatae?'" (The 
judgment against one of several creditors or co-proprietors of 
an indivisible right may be avoided by the others, for they are 
not obliged to allege collusion in order to avoid its effect ; they 
may appeal from the judgment, though the mediate party has 
acquiesced in it.)^ 

§171. The same rule applies in case of a judgment against 
the ancestor ; it lias the effect of res adjudicata as against the 


^ Pierce v. Chapman, 31 Ga. 674 
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lieirs. The of the parties, tlio.-'e wLo tlieir 

rights, are regarded the same Uto the oiighial paii!e>, tiic a 

Jndgiiieiit for or against them ha^ the Mimt* eil\‘et if had widi 
le^peet to those whom they succeeded. This U indnlatcdde w iih 
respect t{j heirs and other iiniveival siicf*o^^oi- whu *ire in I 
hatpuhiin. In real actions, the )>ersoii lio succm d-* allot lier in 
tiic ’-iibjectof the action, oven hya partiinilar title, n j inu»<I . ^ 
the same party. Thus, if \ou cdaim a (*ertalii t ^tar* froai! A., l\u> 
judgment in hh fav<u‘ will give the tmjflltf /v / jipihtfhi f 
person afterwards piircha.dng from hini, for iLt piiichi-j <cj 
sidered tlje same party: ^"CifNt njo if i if la pnh T'^ fo * • ‘*h' s 
anilP a/ iafjfDf p- Jffih i in o'* o 

bUHjiPOfliif VilfifS j)(f ^ HtfhP i <i l((l> JH it 

2^TOPfif i fPlU^'K Itfjt/lti J/pt NJU t iU P/Itthi ^ tJf 

hit; qu!a p<s jifflitudjt ,\Ji lafi p Ip tf i\ ,n tf p : ^ mi 

if’Si ft/ilp pfi udi Hi PPHi JK ti.S> /,( tf ift^H pt Hi J P fii i^ (P ifpfhd ; oh- 

dt Pit t dt‘t jftio iiuoi/ piP; JinJipaiif ,dl i iif> P ito t^fi*' Tdpoii the 
same ])rnicipit% if an atdioii is hi ought hvA. against 11 , file owner 
of an adjoinini! estate, ior the pur}M»M‘ of (amipeiriiig Ih iu 
lemtjve a huildhig wirndi throws the water from JLhs laud oii to 
A.\s, and after judgment A. sells his i'4at(‘ to { \ is eutitaMi to 
the hmieiit of the tdLtjjfaj Pt i j iidit‘t!t(i . ttjiio pum phuno 

di^iia plarhe iibet add ^ dtmde^ alhrifttp posfpum joufilhioi nodi- 
iltrif^ Pi tPijjiop (ojat vd cifht eo aged nr . htuc (,ppppfdi poptf ; ppd 
de eo qp€7^ej <l^iod jam epai japtam, pam jadicbna apidjicptfapy 
There can be no question hut w hat a purchase^’ has the same right 
as the seller to the benefit of the epvijjfio ?Yv‘yho//V«^^t' who would 
he hoiiiid to defend any action against him and tosave him harm- 
less from the eonseqnenci\s of it. Altlnmgh this prine!}>le is not 
generally applicable to purcduisers withoiii warranty, they are 
nevertheless to he eonddercal as the same jntrty wdlh the persons 
to whom they liave succeeded in the property in question, anil 
have the same l^eiieiit of the judgment. Thus if A. obtains 
judgment against 11. iu regard to the ownership of a certain 
(‘State and that it is not subject to a certain easement claimed by 
Ih, and 11 afterwanls institutes another action again4 a ]>arty 
succeeding to A.’s estate, such party i& entitled to tlie benefit of 
the epxeptio pel judleatw against B. as the siiceo'-sor of A.hs rights. 
The reason for this rule is that when a party is contracting with 
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another for the disposal of his property, ho acts in behalf of his 
successors as well as himself, and when engaged in litigation in 
regard to anything, the party is contending for his successors 
as well as for himself ; and the right arising from the judgment, 
ought to pass to all our successors, eadem enin debet esse ratio 
judicioTum in quihus mdemur quasi contrahere coneentionein. 
As a successor is entitled to the benefit of a judgment in favor 
of the person under whom he claims, a judgment against the 
latter may versa be opposed to the former, provided the title 
has only vested subsequent to the proceeding in which judgment 
was rendered. Thus A. claims an estate from B. and judgment 
is rendered against A. A. afterwards mortgages it to C.; C. 
subsequently commences an action to foreclose his mortgage. B. 
may plead the m judicatm^ as the judgment in his favor is con* 
elusive upon tlie title of A., and he has no right to mortgage 
B.’s estate. But if the mortgage had been executed prior to the 
commencement of the action, a judgment against A. that he was 
not, at the time when the action was commenced, the owner of 
the land, does not decide that he was not at the time of execut- 
ing the mortgage; and 0. may, notwithstanding such judgment, 
show, that at the time his lien accrued, A. was the owmer, and 
since that time had ceased to be. Si rem quam a te j^eiierat 
Titius ^ignori Seio dederit, delude Seius pignoratitm adversus 
te utatur ; distinquendam est quando pignori dedit Titius^ et 
siquidam ante quern peteret ; non oportet ei nocere excejytionem^ 
nam et illeggeiare dehin% et ego salvam habere debeo jpignorati- 
tiam actionem^ sed si j^ostea quam petit ^ pignori dedit^ mag is 
est^ et noceat exceptio rei judicatoeP Si s^iperatus sit debitor 
qui rem suam vindieabat^ quetd suam non pi obat / aqite ser- 
vanda erit creditori actio serviana, probanti, res in bonis 
eo tempore^ quo pignus contrahebatur illius fuisse^ sed tt si 
victus debitor vindlcans liereditatem^ judex actiones serviana, 
negleeta de hereditafe^ dicta sententia pignoris causam inspicere 
debet^ per injuriam victus apud judicium, rein quam peiierat^ 
fostea pignori obligaDii ; nonplus habere credit or potest^ quam 
hahet^ qui pignus d edit ^ ergo sum movetur rei jiidicatae eexcep- 
tione ; tametsi maxime millam propriam^ qui vicit^ actionem ex^ 
ercere posslt: non enim quod ille non habuit^ sed quid in ea re 
quae pigiiori data esty debitor habuerit considerandum est,^^ 
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§ I72. A jadgoient against an licir or devisee is i hiir to a 
snrt &gaiii&t an executor or adiniiiit^trator the hame d^emtiiid. 
So a cestoi quo trust is bound bj a decree against iji> as 

in the foreclosure of nioderu railway inortecigos/ A jii«lgiiien{ 
against the executor is not conclusive in abubs(‘quent suit ugaiu'-t 
the heir to render the hinds of the testator liable to tlie, debr.’* 
So, a decree for the distribution of a commoii fiiUi! ainontr tho-»* 
interested, does not estop <mc who was not a p*artj to the -rnt, 
and has been guilty of no ladies, lint it prot(‘cts llie 
who makes the distribution under it pursuant to the t!«‘rree : but 
one who was not a party to the suit, and has not been iiegligenr, 
may follow the fund and reclaim hi*, pnqjm’tioii from the dis- 
tributees/' 

§ 1T3. A judgment against mie of the joint makers of a 
promissory note, or a part of several joint debtors, is a bur to an 
action against both on the ori<ginal joint promhe/ by the same 
plaintiff beeaiisc the jmlgment extinuui-hes the, nottu Even 
without satisfaction, a judgmmit against one of two or more joint 
contractors is a bar to an action against tlu*, (rthms. Within the 
principle of tim maxim, frannit in mit the cause of 


^ Corcoran y. Ciiescp‘ake, A:c. Co., 
94 U. S. 74 i 

(airiK'tt V. Macon, C Call, OOS; 
Stone V. \roo(I, 10 III 177; Dorr v. 
Stoclvd ilf‘. 19 Iowa, 309; Mov*, y. Me- 
Cnllougb, 5 Hi 11, iol; Alston v. Muii- 
ford, i Block. 300, 

^ Dooiling V. Oliver, 17 I low. 394; 
Willuini^ V, Uii)h, 17 11 >w. 399. 

^ V. Bldrcd, 0 'Wall 391; 

Sinlaiu y ‘Will Kims, 4 31 1 L. 51; llmc- 
stocl V. Todd, 9 3iirlL 911; An hei v. 
Hcinuin, 21 ind. 39; Wlml v. Jolin 
Soli, 19 31ass. IH; SiMau'cr V. Dtautii, 
49 Vt. 9*3; Thomas V. Itunecy, tUTohii't, 
26; Ptajplu v. llanison, ^3 III. M; 
Suyduni v. Barlu'r, IS A. Y. 49s ; 
Brady v. Pownold^, 19 Cal 91; 
AVaiiii V. 3IcYu!ty, 7 111 959; SanUh 
y. Bliek, 9 S. A 11 143; Pliilson v. 
Baridield, 1 Brev. 203; Bciihon v. 


Paine, 17 llow. F. 407; lifaukasoa v. 
Il'cvcs, 0 BI itch. lUl; King v. Ho.ue, 
3 D. A L. 9.S3; 3Iaiihec v. Collins, 37 
Ind s9; Kinnsicy v, Divis, 101 3ra^s. 
ns, 3Iitcli<‘ll r. Brewister, 2S III 109; 
B.irnCt V. Judny, 9S hid. bG; Har- 
ris V. Dmm, 18 U. C. Q B. 953; 
Bank v. Halt, 5 Ohio St. 91; UoiU 
y Dill 98 Iml 109; KKtoring v. 
A(HTdlc, 99 Ind lb9; Iliaifins in /a. 
9 De 0. A J. 99; Benson v. Paino, 3 
Hiit 523; Oihuoro c. Cair. 3 3Li'-' 
171, nailowdi V. 3IcDonell, b f. i 
0. F. 21; Tiiiknm v. O’Keal, 5 Ach 
99; liohertsou v tSiuiih, IS JohifS. 
459; Waul y. Johieon, 19 3[sus. 14S; 
bniUh V. Black, 9 S. A ic. 113, Kinir y, 
Hotue. l:i3L A Wl 495, Odh v. Biy- 
unt, 1 ihik. Us, Ijcvvu V. WiHlinu.G 
W'haU. 3tU ; AndcrM)n v. Levan, 1 
W.AS 991; Bilim y. ConsM|na, 1 
Pet. 0. C. 909. 
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action being cliangcd into matter of reco. J. L i jcli 

a case is a bar to a subsequent action against tlie ottier joint con- 
tractors, because the contract being joint and not several, there 
can be but one recovery. Consequently the plaiutiif, if he pro- 
ceeds against one only of the joint contractors, loses his security 
against the others, the rule being that the recovery of the 
judgment, though against one onl;^, the contract is merged and 
a higher security substituted for the debt.^ But where a con- 
tract is joint and several, a judgment against one is no bar to a 
subsequent action, nor is the judgment against all, jointly, a bar 
to a subsequent action against one alone. For wlien a party 
enters into a joint and several obligation, he in effect agrees that 
lie will be liable to a joint action and to a several action for the 
debt. The contract does not merely give the obligee an election 
of the one remedy or the other, but entitles him at once to both, 
though he can have but one satisfaction.''* 

§ 174. In regard to married women there are many ques- 
tions which at common law might be profitably examined, 
and in some few States there may be found decisions which, 
proceeding upon the common law doctrine that a married 
wmman cannot make a valid or binding contract, and that a 
judgment being the highest species of contract, or in the nature 
of a contract, ergo she is not concluded by a judgment. At 
common law she cannot be sued. It is otherwise in equity. No 
personal decree can be entered against her, but against her sep- 
arate estate only. Where the common law is in force this rule is 


^ Sessions v. Johnson, 95 U. S. 847; 
Mason v. Eldrcd, 6 Wall. 281; King v. 
Hoare, 13 M. & W. 494; U. S. v. 
Ames, 99 U. S 35; Gibbs v. Biyant, 
1 Pick. 118; Higgins hire, 3 De G. 

J. 33, Waul V. Johnson, 13 Mass 48; 
Robertson v. Smith, 18 Johns. 459; 
Brown v. Johnson, 13 Giatt. G44; 
Bank V. Halt, 5 Ohio S 83 , PLiu v. 
Loirain, 1 Cin. 73 ; Roby v, Ranib- 
beiger, 27 Ohio S. 074; Ilaivey v. 
Wild, L. R. 14 Eq. 38; Trufton v. 
U. S , 3 Stoiy C C. 646. 


2 XT. S. V. Pi ice, 9 How. 83; Charles 
V Haskin, 11 Iowa, 329; Mitchell v. 
Libbey, 33 Me. 74; Kingv. Hoaie, 13 
M. & W. 504; x^imstiong V. Prewett, 
5 MibS. 490; Elliott v. Porter, 5 Dana, 
299; United States v. Cushman, 2 
Sumner, 426; Higgins’ Case, 6 Co 44; 
Waid V Johnson, 15 Mass 148; Buck- 
land V. Johnson, 15 C. B. 164 ; Price 
V. Moulton, 10 C. B. 570; Haiian v. 
Berry, 4 Greene (Iowa), 212; Lech- 
meiev Fletcher, 1 0. & M. 623 ; Diok 
V. Tollbausen, 4 II & N. 69 > ; Me- 
Rtady v Rogeis, 1 Meb. 24. 
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the correct one. But in Eiiglainl, and in almost craToiic of rliu 
United States, married women have Ly h^ifnte been relic^vtMl uf 
their common law dibabilitics. Hhe Jtunj ai*il 

le sued^ as if she were sole. If ^he may ^\v\ -!if iiiii-r be 
bound by a jmlgmeut in her favor; if it U agaima Iu*r, ^lie 
imi'^t 1)0 bound by it also. Tin* statutts einaneiiutiiig luariMMl 
Avoineii liave abrogated tlio common law docuiine, and the 
maxim CtShaote ratiofie Injis d f'^(( A,/; applies. A ui.o- 
ried woman may now appoint an agent or attornoy ; siu^ !iki\ 
employ coiinbcl, may pro'^eente or ik‘fend actions in court', nf 
justice, and wherever she may e<mtrar‘t she may ]>e boiiml 
by a jmlgmeiit against lim*. It Is not a fpn‘-don nf prin- 
ciple resting upon the decidon of a coimmm Aw coiiif, lur a 
question of statutory capacity. When a «!ature^ tbereloie, re 
ixiovcb the common law (hA.ihilif ic'^, and gives a married worn ,n 
the sime riglitb in all re.'.pecth a^ if dm w-ue mumirricd, she lain 
those riglits subjc^ct to the same burdens as her iiumarnetl -i-t, m 
If bhe admits a demand to exi^t again^'t Inn*, as a!hyge<l in the 
complaint, by failure to detend tlic louioiq lier defttult or r<m-eii! 
i*. as valid or binding iipori Inu’ as iipuii any one 

There another nai^on why a married woman should be esm- 
eluded by a judgment agam^'t her, and tli.it upon tliegroimd of 
waiver. It is iinqiu\stioned iliac no one can be liound Iw a judicial 
proceeding without being notiiied of it-, jamdeney. Every jier- 
son is entitled to bis or Ihu* day in ('ourt. If eovertuie at com- 
mon law is a defensm a bar to the rendition of a judgment 
agiiin-5t a married wu)man; if she can avoid a judgment by set ting 
up this plea — and it is well settkal that it is a valid tlefensc when 
pleadetl ; if she isservfai witli process and £dls to set up her de- 
f(mse, wliy slionkl she in preference to any one else he permitted 
to avail henself of a remedy which would have Mieccs'-fully de- 
feated the a(*tion ? If there is fraud or collusion in oiitaining a 
judgment, she as well as every other person can avoid it. Fraud 
vitiates a judgment against any one. If every available defense 

^ Spalding v. Wathen, 7 Biisli, GaD; ton, 1 Dev. Eq. 500; Ginubetta v 

Baxter V. Dear, et Tt‘X. It; Howard Biocdv, 41 Cai. 71; PiiWeit-oii v 

V. North, 5 Tex. 200; Tan Metro v. Fuocr, 5 La. Ann. 5fe6;Els4)n v. Dowd. 

Wolf, 27 Iowa, 341; Green v. Bran- 40 lud. 300; Guthrie v. Howard, 8:^ 

la. 54. 
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not set op is merged in a judgment, except counter claims, set- 
offs, and such are excepted by statute, there is no reason why the 
defense of coverture should be excepted by courts when it is not 
hy statute. Coverture — like infancy, usury, limitations, etc., — is a 
personal plea, which may bo waived. The doctrine may be stated 
in the language of the Supreme Court of Michigan : ‘‘A mar- 

ided woman is allowed, in many cases, to contract and to sue and 
to be sued, as though she were unmarried, and her competency to 
assert and maintain her rights either as plaintiff or defendant is 
fully acknowledged. In case she is sued upon a contract she has 
BO capacity to make, or against wdiicli she has some other valid 
objection, the door of justice is open to her, and the law invites 
her to explain her case and expose her objection reasonably and 
in the due course of proceeding. The act or matter may not be 
enforceable against her in case of objection : yet, if she refrains, 
and suffers the case to go on to judgment against her, and still 
more,* suffers the judgment to stand, the circumstance that she 
was not originally bound will not suffice to render the judgment 
void. In case it has not been impeached on error, or appealed, 
it can not be repudiated ; and when recourse is had to legal pro- 
cess to enforce it, its conclusiveness can not be brought into 
question on account of the invalidity of the cause of action or 
the right which she held to successfully resist it. We are aware 
that a different doctrine prevails in some courts of high authority, 
and it is possible that reasons exist in their systems for peculiar 
rules. The weight of authority is otherwise, and we are satis- 
fied that our regulations require us to concur with it.”^ 

Slie cannot plead ignorance of her legal rights ; everyone is 
presumed to know the law, and tliere is no exception to this 
rule. It may be convenient to plead such a defense when a 
party lias waived her rights after full opportunity to protect 
them lias been afforded bylaw in an impartial tribuiiah “The 
law does not manifest sympathy ; but dispenses even-handed jus- 
tice. Enthroned in its majesty, it smiles and frowns on all alike. 
Submission to its authority is incumbent on all.” If married 
women will insist on being relieved by law from all disability 
and placed upon an equal footing with men and unmarried 
women, tliey must assume the burdens as well as the benefits. 

* Wilson v. Coolidge, 42 MicU. 112. 
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I 175. At eoihUioji hi\x iiiar- 

ried wuinen upon their n*iitlt‘tnl upon ilofauit or 

eoiifes-ioip have heeii held voi«l, nud this I- ti^e rule in 
^oitio i^tatesd Ilo^witll^^all<lin^• eiliait of einaneip ii Imu hiW\-> 
placing tlifiiii upon the i-aiiie looting niUiiailtd u’onn n, 
making theiii ,se/ jtnu^ to ali tiv.nm'tiota- eouei-rniiig her 
own pi’npertv, allowing Iwr to (nnhaik in hn im-'. aii I earry 
on trade as if she uere single, [t ih ihiilonlt to tojgvt iiiat 
the eoiiinioii law rule& in regard to inariiMi woiiieii laivo 
keen entirely elianged. Courts are himiaiu and tliej caiuiiot 
forget tl^at {notwithstamV ng the tk'j doudid**!! and 

iiitlueiiee of the husband iia great as it ever \va^ tiiat 
a nmrried woman i.s in this respenf ut^ ignorant an>! imaipahu^ 
of understanding her slatutory rights am! ILibhltie^ a-> an 
infant. Uiiaceustonjcd to the<hities devolved upon the hiishand, 
to incrcantile and legal niatterst-he is nowas depeiidtmt as s!n‘ ever 
wuSj although &hc is !>y statute 6nf yh/m, \e{ in faet slie is Jiot. 
ISlie is not educated wdth this object, her UKale of life, her obj<H*t 
in life, is not to make laws or bn*ak laws, n(>r is she a st'parate 
being from her husband ; she looks to him to cart‘ for licua to pro^ 
teet her, and instruct Inu’as to her legal riglits. Y(‘t, notwitli- 
etaiiding this, the law eannut so regard her, wliua a statute de(‘hires 
that she may sue and l^esued in the same manner a* though single ; 
that she may accumulate, sell and <!ibposeof property in the same 
way, irrespective of tiie<*ontn>l or dominion of tin* husband ; that 
she may make contracts, &c., whicli she may enforce, and wluch 
may be enforced again^t her as if she were sole. Thec*omnimi law 
rule ceases, and the fiuixi?u cehsante caiusa, applies. 

Proceedings in court bind a married wonum tlio same as they 
do any other person ; that is, she is e>top[)ed by them. A judicial 
proceeding to which a wife is a jairty of record, may be of .such a 
nature that she will not he estop})ed by it.® Put, if she is prop- 


* I ‘auk v. Pa!li*e, 90 U. S. UJU; 
(Oilfitli V. Clark, IS iiul 457; 

V. Parhaiii, 52 Wi>. 9i; 5 Ioin(* v. Tap- 
piJi, 3 i 0 ay, 411 ; Griilln v. Cliiulwiok, 
44 Tex, 574; Porniuce v. Seott, U 
ITkiiit. 309; 5Vallucc v. Kippoii, 2 


Bay, 112; Xernui v. Mteidor, 4 Siw 
y('r, C20; Ca'^cy v. lUxou, 51 Miss„ 
593; Baiikv AVilliaius, 40 029 • 

Griirm v, Bagau, 52 Miss. TS; Slial 
cross V. Siuith, bl Pa. St. 132; Fer 
giisoii V, Heed, 45 T{‘X. 5 <4, 

2 Crenshaw y. Creek, 52 Mo. 9d 
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erly siiedj in a matter within the jurisdiction of the tribunal, a 
judgment on default binds her the same as it does any other 
person/ 

§ 176. Where a married woman is served with a summons in 
a suit against her, and she confides her interest and defense to 
her husband, and he neglects to protect her interests,^ or he 
selects a counsel for her and judgment is rendered against her, it 
is as binding as one against any other person, unless it be obtained 
by the fraudulent combination of the hubband or counsel with 
the adverse litigant,® and where the declaration shows that the 
contract was made wdiile she was unmarried^ her coverture is no 
obstacle to the recovery of a judgment.^ So where her property 
has been levied on by her husband's creditor and she interposes 
a claim for it, she is bound by the judgment^ So where she is 
made a party to proceedings in aid of execution, any order made 
in such proceedings will be binding on her.® So in an action to 
recover possession of a tract of land by a purchaser under a sale 
on foreclosure in an action against a husband and wife, tlie wife 
cannot resist the action to recover pobsession on the ground that 
tlie property is her homestead ; that matter should have been 
presented in the original action, and if adjudicated in that suit 
tlie only remedy is by appeal or review in an appellate court/ 
While a promissory note of a married woman, executed during 
coverture, may be void, yet in an action thereon if she makes 
default and a judgment is rendered against lier, she is forever 
estopped from denying or collaterally attacking it; or if she saf> 
fers judgment to be rendered against her in an action upon a note 
in which she is a co-maker with her husband, she cannot escape 
liability to the judgment by pleading her coverture.® A person 
is not concluded by a judgment or decree rendered in a judi- 
cial proeeeiliug, be at the time having no legal capacity to sue 


^ Van Metre v. Wolf, 27 la. 341; 
Guthiie V, Howatd, 32 Li. 54. 

^ Keith V. Keith, 20 Kans. 26 
3 Vick V. Pope, 81 N. C. 22, Glover 
F. Moore, 60 Gu. 18U. 

^ Travis v. Willis, 55 Miss. 557. 

® Lewis V. Gunn, 03 Ga. 542. 


® Schrauth v. Bank, 8 Daly, 106. 
Lee V. Kingsbury, 13 Tex. 68; 
Tadlock v. Eckles, 20 Tex. 282; Bax- 
ter V. Dear, 24 Tex. 17; Chi Ison v. 
Reeves, 20 Tex. 275. 

® Burt V. Hill, 55 Inch 410; Wolf v. 
Van Meter, 23 Iowa, 897; Guthiie v 
How aid, 32 Iowa, 54. 
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or (lefeiKl. In an af'iion bv -me funiierl\ a rlavc'j fer laLe 
imprixaiineiit : llebl, that the plaai^ill net byatieeree 

of a Kentiickj court !ii«r be a -iavt‘, fur ibe aM>ii 

tliat Ijv the law of that Slate a .-ta'.o Wt- a a ^‘uiiipeteiit pa*'.}' 
to a fciht* 

ITT. A jnrli^tneiif at(aiii'*i one cu ire^pa **‘r w.M iiul 

liar ;ui acfioji ujjrainst atiother for tiio ^aacj or a oilh roit^ ,e[H>r« t- 
tioii or cfciveisioii of the ^aiHt‘ projacly ; and to niuke * »: a Imt 
ill hiicli ea?c it ih n<M‘e-'ary o> ^liuw not only tlie iii ’ jndi'!ni 
hut aLoj tliiif it lia-^ been inl]\ Nif..n]ed or ovM..ud. I'o ^ j*. di- 
luent alone <lot-> io>r vcv-t in tlin di-hoidanf ihe flMr to too piop- 
erty coiiet*rtod.“ A phsintiil may rtjainlai;m-"parate .eCioi*" and 
recover ‘-i‘|Kirate judojneiit.s aa'a'u-^ jh-in^ tr‘*'^|n-eA, and lu -y 
elect to take the larji'c^t ^luu or to proeetd aeiin-*' flic 

solveiil defendant*^, or, wince no one of them A aide or smii he 
coiiipelietl to pay Ihe whole of tin* jhidiri.n n*' rendereil apani-t 
him. may aceepl part sat i.*' fart ion hem one wnn sdil look lo the 
Otheis for '^iieh halama^ ma\ he noee'SHA ?(» uiw'idm lull ieoal 
comptm-alion for the wroiiv ^nSiVied; ]>m oidiiiaiiiy u nen In* 
Ilh nsadi* id.s election he u id he C 4 uehided in* it. ^Vliere the 
itijiired party sms one of '-tntral m rono-dtHC ^ and r<co\ets a 
jud^itnnml , which lie to enioret^ and winch is in pari salic- 

lied. de A lif it i^ahsaju* 'if r/f'/d/M agaiiisi a diilereiit 

delViHiant for tin* .sune caiiise, to claim a ttre.stcr sum iu tlm way 
of (laiuao'es than was adjudi*ed lo him in tin* iiist action The 
phiiiitiil may defer Jii^ election by dtH-lininc; to eniorce hi^ jhthp;. 


5 Wood V. Ward. U. S C. C. S. D. 
Ohio, S. 0., 8 0. L. J. iss. 

* Loo joy e. Muo ay. 8 Wall. 1; 

3IatiiH*ws V, 3L'ii» dm s.8 >tcL<Mii, 1 lo; 
Vv"!{t!lHir\ V. Weslcntlt, U X. Y 
oiN ; i iiiisiiaii V. iiuo\M, 0 
hUo; CllioU V. Porlcr, o iKia.., CtHI; 
biiakers v„ [hiih ruooi!, 11 Xhi-ii, Cdo, 
Blauii V, Cnidtnoii, 10 AU. 017. S. 
C., 2(1 Ala. a2«i; Duliosc v. Mart, 52 
Ala. 500, Culhud v. R. U, Co., 0 F. U 
240; Biusiiiaid v. nairisea, L. R. G 
O.P. 5S4; AtlauUc Doek Co v. Mayca*, 
53 >7 y. 404, Li\ iogstou v. Didiop, 1 
Von. I — iO 


Jolun. 2 'aO; O^tcilmut v. Robat-^, 8 
C‘AV. ; IS Olio V. Dickensmi, 5 
Alien 2a; Mima) v. fjjuyo}*, 2 ( lif. 
iUl; Hi idoii V. Klhli«\ o Coi'u 211, 
K.iiia* mju V* C'ahiwe’n, 2 Aik. in5, 
!siiai[> \ Cbay, 5 B I, Jiaa-s 

\. 3L*Ah‘d, 2 Bill. 400; Lihoit v. iLi.\- 
den, U)4 Id), Moiaau v. 
t{ r, 4 Oi»uii. ;is7; Pago v. Frocmau, 19 
Mu. 421; Flu}<i V. Bsemna, t Uawle*, 
125, Knoll V. Cuniiuydmm, 2 Stiecel, 
201; Xlil'ot V. Porlt'i’, 5 IKaia, 200; 
lilanu Y, Ciocheion, 20 Ala. CJO; 
Hyde V. Noble. 13 A. il 404, 
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ment, leaving tlie question of amount to wliicli Le is entitled an 
open one, until ho sues and recovers against all who are liable to 
him, and then elect which judgment he will enforce; or he may 
sue upon his original cause of action and compel the defendant 
to rely, by plea or as matter of evidence, upon the fiist judgment 
and his election to enforce it, thereby estopping each party from 
questioning the correctness of that Judgment. A judgment 
against a co-trespasser is conclusive upon both plaintiffs and de- 
fendants as to the amount of damages sustained by the plaintiffs. 
Thus, in a suit for the tortious conversion of property the defend- 
ant pleaded in bar the judgment of a bankrupt court in favor of 
the plaintiffs against a co-trespasser for the same conversion, and 
which had in the greater part been satisfied. Held^ that tlie judg- 
ment of the bankrupt court against the co-trespabser is conclu- 
sive upon both parties in the second suit as to the amount of 
damages. A former recovery in trover, with satisfaction thereof, 
is a bar to an action of detinue against one claiming under the 
defendant, either before or after the rendition of such judgment. 
Thus, a judgment on a verdict in trover in favor of the defend- 
ant is conclusive on the plaintiff:, in an action of detinue instituted 
by him against one claiming under said defendant, if the judg- 
ment was rendered befoie the defendant parted with the prop- 
erty, unless the plaintiff' claims in the detinue suit on a title 
acquired after the rendition of such judgment.' So wdiere sepa- 
rate actions are brought against two joint wrong-doers and judg- 
ment is obtained against one, which is satisfied, pending the 
action against the other, plaintiff is not entitled to a judgment, even 
a nominal one, to recover costs. Tlie judgment and satisfaction 
in the first cause is pleadable in and a bar to the other action, 
and the defendant is entitled to costs.^ 

§ 178. This doctrine is contrary to the English one, which is 
thus btatecl : If there be a breach of contract, or wrong done, or 
any other cause of action by one against another, and judgment be 
lecoveredin a court of record, the judgment is a bar to tlie orig- 
inal cause of action, because it is thereby reduced to a certainty, and 
the object of the suit attained, so far as it can be at that stage ; 
and it would be useless and vexatious to subject the defendant to 


^ Thomason v. Odum, 31 Aki 108. ^ Savage v. Stevens, 128 Mass. 254 
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aiiofiier for tlie purpose of obtiiLiiu^X tSio -‘.tifie rcsiiit* Ilciioe 
llio Icgdl inaxiiii, ^^tiunhsltin mn — tin* e.iiHcof aotioii 

eliaiipfod into imitter of ro<*or<L wLi**h of a hi^laa- iiaf i:n , aial 
tlio inferior ren)('«ly iiiorgcMl in I ho hl^lior. Titi- appe.ii"^ t»? be 
oqiLilly true where tliortj io but one fMii^e ol .anion, wln'llu-r it 
be aoaill^,t a i-in^le por-on or many. The judjrnon* of a oumf of 
record the iiatare of that eauM) oi aetlom aial provontB 

its beiiyt^ the subject of another suit, and the ^mu-o of aoti*ui, holing 
single, eaniiot aflerwanP he dividotl into two. Thus it ha^ been 
liehl, that if two eomniit a joint toi\ the judirinent .e^aiu-t one 
i.N, of itself, wirinmt exeeiit ion, a sufliciein l)jr to asi jedon against 
tin; otlnu* for the same (munc. 

'' (ji!U‘f Jii-tiee Poph.nn ((J'‘o. Jac. T4-j, states tlie true groniuL 
Oesa\N'If one hath judgment to recover in trc'-^pa-n aaaiii^. 
<mi\ and damages are (vrtaiu (tliaf Is, conveifed into certainty l>j 
tlie judgment), although he he not satistied, yet he dull lUit have 
a new action for this trespass. J\v the sime reaMui, c anitru^ if 
one hath cause of a(‘iiun against two, and obtain jiidgimuit against 
one, he shall not have i\ medy against the other; and the ddfer- 
eiiee betwixt this ca>e and the case of debt and obiigatiiUi against 
two is, h(*cau^e there evnu’v of them is chargeable, and lia!)le to 
the entire debt ; ami, therefore*, a recovery ag.iinsl one is no bar 
against the other, until satidaetion.’ 

We do not think that iiie caseof a joint contract cam itt this 
respect, be distinguished from a joint tort. There is but one 
cause ui action in each case. The party injured may Kins all the 
johit tort-fiasors or (amtractors, or he may sue one, subject to the 
right of pleading in abatement in the one case, and not in the 
other; but, for the purpose of this decision, they staiid on tlie 
same footing. AVliether the action is brought against one or two, 
it is for tin* same causes of at'tion. 

“ The (listiiudlon belwemi the case of a joint and several coiu 
tract is very clear. It is argued that ea<di party to a joint con- 
tract is severally liable, and so he is in one sense: tliat if sued 
severally, and lie doe^ not [dead in ahatetmmt, he is liable to pay 
the entire debt ; but he is not severally liable in the same sense 
as lie is on a joint am! several bond, which instrument, though on 
one piece of parchment or pa[)er, in eilect comprises the joint 
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bond of all, and the several bonds of each of the obligors, and 
gives different remedies to the obligee. 

If there be a judgment against one or two joint contractors, 
and the other is sued afterwards, can ho plead in abatement or 
not ? If he cannot, lie would bo deprived of a right by the act 
of the plaintiff, without liis privity or concurrence, in suing and 
obtaining judgment against the other. If he can, then he may 
plead in bar the judgment against liiinself ; and if that be not a 
bar, the plaintiff might go on, either to obtain a joint judgment 
against himself and his co-contractor, so that he would be twice 
troubled for the same cause ; or the plaintiff might obtain another 
judgment against the co-contractor, so tliat there wmiild be two 
separate judgments for the same debt. Further, the case would 
form another exception to the general rule, that an action on a 
joint debt, barred against one, is liarred altogether; the only 
exception now being, where one has pleaded matter of porsonul 
discharge, as bankruptcy and certificate. It is quite clear, indeed, 
and was hardly disputed, that if there were a plea in abatement, 
both must be joined, and that if they were, the judgment pleaded 
by one would be a bar for both; and it is impossible to hold that 
the legal effect of a judgment against one of two is to depend on 
the contingency of both bein<> sued, or the one against wdiom 
judgment is not obtained being sued singly, and not pleading in 
abatement. These considerations lead us, quite satisfactorily to 
our owm mind-', to the conclusion, that where judgment liris been 
obtained for a debt, as wmll as a tort, the right given by the rec- 
ord merges the inferior remedy by action for the same debt or 
tort against another party.’*^ 

§ 179. Where an action is strictly a personal one and the 
plaintiffs are bound to join in it, as in an action of trespass, 
<l%ieTe olamam brought by tenants in common, a release 

by two or more of the plaintiffs will be a bar to the action.® 

1 Kings V. Hoare, 13 M. & W. 494; Wheeler v. Curtis, 11 Wend. 663; 
Broome v. Wooton, Yelv. 67; Brins- True v. Huntoon, 54 N. H. 121; 
mead v. Harrison, L. R. C. P. 584. People v. Keyser, 28 K. Y. 228; Hall 

2 Austin V. Hall, 13 Johnson, 286, v. Gray, 54 Me. 231; Grossman v. 
Decker V. Livingston, 15 Johns. 482; Lauber, 29 Ind. 622, Stapleton v. 
Wibheart v. Legro, 33 H. IL 182; King, 33 la. 35; Smith v. Wiley, 22 
Bradley v. Boynton, 22 Me. 290; Ala. 403. 
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g ISO. A for tli«* (iefemliut in roi»!ovifi i.*- (‘onflii- 

sive of a il^ut to na-ovor on lhi‘ hoiol ; hut tljo ro|ih‘vyiL'j^ paity 
or tlio siiretlcb m.iv prove tir’e to tlio proporty. In mil ItraXon of 
daniaifO'*,— r. //., that he lieM a e!iat:oI ninito^-o oa i: wihO'li 
the levy on whioh t^o -ui^' ha-tMlld A airrty on u 
rephnuii hniid ih not eaoppcal In re*‘it lA liao'oiii f<> .-how how 
luueh of the property nientionot] in tho \\ rit w. .je*inh y re-An je(h 
wlieii the ofiieorhs return indeiinite. In thi'-paril ‘al ir *, he 

ehtopped liy the retnrnof tiie ofri-'er, nnle-^ it 1- sh thiite. dAtinel, 
and t*ei‘ain.“ 

ISha. a s^herilF? return to a writ of And I have, 

therefone hy virtue of tlie •'aine wrirteii wilt, levied, upon ail the* 
riolit, title, iiiterot* and elaiin of the h. iV 31. ihdlroad (’one 
puny, ot, in, and to tlie B. 3[. Iliiiru.id, in Bouier-et eoiinty, 
and State of Penney h aniu, tuid upon all the propt riy, real, p^u'- 
serial and mixed, Imdudiinr loeoniotives, (mis, . , . now in 

tilt* re«;^i!ar iiMi of tin* ^dnl S. A" 31. U.iilroud (lonipany, in the 
coodiiel iiiif of ins hu^ine.-H^ a (Mrrit*r,''™inip?u*t> a ^i'iziire of thf3 
leeoniotive ami ears, ami in an at*tion <*f tre-^pa-s ajn’uiimt tlie 
slieriil, is eoriehmivt* evitlenee a^aiint him of .-m*h seizure,® 

A plieritr* return lA of meh authority that, ir eammt Ini con- 
tnidi(*ted f so a fclieriffV reetteadzanee u reeonl and cannot be 


^ Henry v. Quackennush, 48 Hkh. 
415; Bunk in v. Kinsey, 7 ill. App. 
215. 

2 Jlfiller V, Mos(*s. 50 Me. 120. 

^ Hardesty v. IHle, 15 IAmI Hep. 

nVivQ V. GroiT, eSPn.St. 110; Till- 
man V. Dai is, es Ga. 404 ; Havant v. 
I’aileten, 57 Ga. 4S0; Smith v. Emer- 
Siui, in Pa. St. 450; Brown v, AVay. 28 
Fa. St 551; Siiidall v Thaeker, 5<Mki. 
51; 5Ve{)di>'ute v Knatehdull. 2 T. B. 
14S; C leik V. WitlK‘rs, 0 M<»d. 200; 
Field V Smith, 2 M k W. JHS; Find 
V. Peimiii^fon, 2 Cro. Ehz. 872; llar- 
riiWton v. Ta)inr, 15 East, 578; 
'Whitroiw V. Blariey, 2 Mod, 11: Jack- 
son Y. Hill, 10 A. k E. 77; Johnson 


Y. Barlletf, 81 Ind. 406; S|)lalm v. 
Gilhspie, 48 Ind. 507; State v, Davis, 
75 ind 55*0; Iliiine v. Conduitt, 76 
Ind. 508; Hitev. FiGier, 75 Ind, 251; 
Ilurev. Bcdt II. 1 P(‘ini\ paclv<cr, 502; 
OTIaia V. liaun, 1 Pciiii\ pucker, 45(1; 
Kaihvay Go. 7c ?v, 41) Aik 111; Ed- 
wards V. Tipton, T7N. C 2i2; Thomp- 
son V. HanuuomI, 1 Eiiw, Gli. 107; 
Pa’^son’^ Appiud, tO Pa. St. 105; An- 
llnmy v Baitliolow, 111) Mo. 185; 
B(K}51(*\ Appeal, 85 Pa. St tui, Hiller 
V. Hohcits, 15 S. A It 04, .UcGlclLiud 
V. Slinnhiff, 7 W. & S. 155; M(‘ntz v. 
ILimmaii, 5 Whart, 155; Stein’s Ap- 
peal, 85 Pa. St 101; Newhuri^eiA 
Appeal, 85 Pa. St. 101; Fik*k v. 
Trovcll, 7 \r. k S. 67; Butler y. Sfute. 
20 ind, ICO 
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impeached or contradicted by parol evidence other than that which 
is available against judgments and decrees of courts of record, 
such as false personation but vagueness and want of precision 
furnish an exception to the rule.^ So a suit in equity will not 
lie to set aside a judgment founded on a regular return of service, 
upon the allegation that the process was not in truth served. This is 
impeaching the return collaterally.^ An officer intrusted by law 
with the performance of a public duty, of which a record has 
been made, cannot impeach it.^ Parol evidence is inadmissible 
to contradict an officer's return except in a suit against him for a 
false return and a defendant who is a privy to a judgment, is 
equally bound ; principals and sureties are concluded by it, and a 
question that was involved and might have been decided in a suit, 
cannot be re-opened in an action against a defendant who was 
privy in law to the original judgment ; so if separate suits be 
brought for the same cause of action against co-obligors, where 
one is principal and the other is surety, and the principal is dis- 
charged on a trial of a plea to the merits, wliich would inure to 
both if sued jointly, such judgment is not an estoppel against 
the plaintiff, if pleaded by the surety in bar of the action against 
him, for the reason that strangers are not bound by an estoppel, 
nor can they take advantage of it.® 

When the contract into which the principal and surety have 
entered, is purely joint in its origin, or is rendered so by the 
form in which action has been brought upon it, a judgment for 
or against tlie former, will, of course, be a complete bar to any 
future proceedings against the latter, as a consequence of the 
general rule of law, and apart from the particular relations exist- 
ing between them.'^ 


^ Kucken v. Oommonwealtli, 58 Pa. 
St. 203 ; Newton v. Bank, 14 Ark. 
9; Bolles v. Bowen, 45 N. H. 124; 
McGough V. Wellington, 6 Allen, 
505. 

^ Boom Co. V. Finney, 58 Pa. St. 
200 . 

® Joiinson v. Jones, 3 Neb. 136; Ed- 
wards V. Tipton, 77 N. C. 323. 

^ Nucken v. Commonwcaltli, 58 Pa. 
St. 208; Kublman v. Oiser, 5 Duer, 
202 . 


® Boom Co. V. Finney, 58 Pa. St. 200; 
Miller v. Moses, 56 Me. 139; Hinkley 
v. Ruebman, 5 Cal. 53 Bean v. 
Parker, 17 ^lass. 501; Whittaker v 
Sumner, 7 Pick. 551; Reeves v. 
Reeves, 38 Miss. 23 
®Bank v. Robinson, 18 Ark. 214; 
McClelland V. Ridg way, 13 Ala. 483, 
Molds V. Lucas, 8 Blackf. 9, Stingley 
V. Kirkpatiick, 8 Blackf . 186. 

Pence v. Atbey, 4 W. Va. 33; 
Crow V. Bowby, 68 III 23; Barllet 
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sioiift as sindi depiily. Tlai surety lii .-uoh Loud i- o-foppi <i hy a 
verdict ai^aiust the slimilT in an adiou hroiieht aeaiu^t iiiin for 
the iie^i^leet of the d(‘puty, of which action the dcpiO\ Z/r/^Z /cd/c6 
and which 1)0 defciith dmd thou <^di no notice of the action was 
given to the surety. Tliia ].*■> on the principle that the surety is 
necessarily a privy at law, iin his bond was f<n* ilie purpose ot 
iiideninifyiiig the sherill against just ^ueli acts and oiin-"-ioiis, and 
made himself privy to arjy nctuni whieh might The 

court thus reasons: ''The defendants knhig jointly hound to 
indemnify the plaintiff, they were in privity cd‘ contract viih 

V. Campbell, 1 Warn! 50; Fay v. niiimy v. l)e’i\yT, HKToIuih, C‘3 1 

Ames, 44 Birb 527, Evins v Fom- ‘’^.bimhigs v. Blinduii, tl Mi(‘!s 

momvcalth, H Wait^, Eairles v. 02. 

Koni, 5 AVliart. 141; Shively v. UniUd * Chihi v. Euicka Wcik-, 45 X If. 
Static 5 Walls, 552; 3!ai shall v. 517, Moore v. Sptckman, 12 S, A: Ik 
Aiken, 25 Vl. 52S, 287; Hlchaids v. WaiMai, 2:i Mo 51, 

^ Thurston v. Hpiatt, 52 Me. 202; Tarleton V. Johnsum 25 Aht 500, 
Gist V. Davis, 2 Hill Ch 555; Bender W illaui v. I5eriy* 51 Vt 1502. 

V. Fromberger, 4 Dal! 450; Ilumilton ' Fiy v. Ames, 41 Barb, 25D Mo* 
V Cults, 5 Alass 540. plums v. 8h,ifer, 48 Wis 51; S. C , ^5 

Am. H. 705. 
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eacli other, and are to he regarded and treated, quoad the con 
tract, and the rights and liabilities coiiiiecled with and groAving 
out of it, as one person. In sncli a ease, notice to one is iiotice to 
all^ on the same principle as Avhere two or more persons are 
shown to be jointly bound by a contract, the acts and admissions 
of either are binding upon all the others to the same extent as 
upon the one doing the acts or making the admissions. 

It was no part of plaintiff’s agreement with the sureties on 
the bond, that they should have notice of suits brought against 
him for the misconduct of his deputy ; and their liability as in- 
demnitors was not made to depend on such notice. The law 
indeed required notice to the deputy, in order that he might de- 
fend, and discharge himself from the misconduct imputed to 
him, and for the purpose of rendering the judgment against tlie 
sheriff conclusive, if one should he obtained. The notice was 
properly given to tlie deputy, whose conduct, only, was called m 
question, and who is presumed to know the facts and circum- 
stances far better than the sureties or the sheriff. If, in addition 
to giving notice to the deputy, notice had been given to the sure- 
ties also, it would have been little more than an idle and useless 
ceremony, as it is to be presumed that all they would or could 
have done, would have been to refer the matter to their princi- 
pal, the deputy, and cast on him the burthen of the defense, as 
the sheriff has done. 

By a fair and reasonable interpretation of the conditions of 
the bond, the parties contemplated that actions might be brought 
against the sheriff for the acts or omissions of his deputy, and the 
covenant of indemnity in the condition Avas inserted to provide 
for siicli contingencies.” 

So a decree awarding money paid into court to one of several 
contesting execution creditois, is, if unreversed and unappealed 
fi‘oni, conclusive that the party to Avhom it is awarded is, and 
that the contestants are not entitled thereto, and all matters liti- 
gated therein can not be examined in a collateral action, such as 
an action brought by the sheriff on a bond of indemnity taken 
from one of the contestants.^ So a railroad company which has 
been notified of the pendency of an action for an injury occa- 
sioned at a railway crossing, and requested to defend tlie action, 
1 Hoble v. Copes Adm., 50 Pa. St. 17. 
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13 bound by tlio jiidguient, and it i.- coiudii ivn tlipfii, fis 

to tliu eiiUbii uf the inj’arj and ef the uanni^e<n vahellier 

they appear in tlie ea^e or iiofj Su in a np^i?t a 

slieriiltt oflicial reef^gnizaiiiMa tin; pre\ioi> jialtiineht the eiahi!- 
aiit i-^ eoneliihive of the cluiuuud'tj nn;hl of a jialai a lU 
the sheriff and LL^ .-uretie.s a^ ai^alii4 al! tie- deh an • lief thf^ 
."lierilf uii^hl iire;e in'* a^a*aiH^t liiui aleiaa exe^-pt wl^ai it i- a hn’o” 
ineiit atraiiL-t the hlierifl by didaull,' ISe a Midhe Mai juilL't t :U 
aejaiiist a city in aii ne^ion bn* jHivonal injuries oe.'a-*M!»e I h\ a 
<h‘fect witliiii the liiiiit" of a hi^i^liuny, are eonehi-ju* * viiit n-'e ii* 
a Miljxapieiit action by tlio city aeaiiirt the of t; e ] fi il, 

^vlio had notice of the penthniey of tici ."inl. ,.ia! of the eifyb, 
inleniioii to hidd him n^opoindble for ail ' n *ovm*< d fin re- 

in, and had an opportnniiy to Iiiniidi e\hleit(a‘, aii<i ti 'tiiiMl j r 
the time of triad idflumydi he wa^ not rupic-^«d |o» and uhl i <»* 
take upon him -elf the defence (»f tiiat maion, I'lar IIh* ln<:h\vay 
was det\‘(*tivc, that llie peivou wa^' injured there, wldh* leliio diH‘ 
eare, and of the aiimunt of the injury ; but not of tlu* ttnaint’s 
liability to keep the plaec in repair, imr of hlft h.iviim^ m^plected 
to do so, nt>r {d‘ such ne^lie^eiice ha\iipi»* been the sole <MiMe of 
such injury.® lint bueh person is not conclmlet! by ‘^ueh jndi;- 
iiient, unless lie had notice of and an opportunity to defeml tliiit 
action. 

I 182 . Every person is entitled to his day in court, before his 
rights can be concluded by its jiKfi:i;meiit. It is a principle that 
lies at the foniidation of all jurisprudence in cdvilized countries, 
that a person iniibt have an opportunity of heiiin; lu‘arth before a 
court can deprive siicJi person <d’ bis rights. To proceed upon 
any other role, would shock the sense of justice entertained by 
mankind, would work great wrong and injiMticia am! renihn* the 
adiiiinistratioii of justitaj a mere lorm. Until a pernm is made 


- Veazic V. ll. It , 4a Me. IIU, An- 
drew V, Davidson, 17 N. II. 413; Col 
burn V. Poiucioy, 44 X. II. ID. 

Bradley v. f'litmibeilain, 35 Yt, 
277; Ciittnibeilaiii v. Godfrey, 36 Vt. 
3«0. 

^ Boston V. 'W'orthmgtou, 10 Gray, 


4b6; PortluBu v. rdclnirdsMU 51 Me. 
46; Canal Co. v. Cotuiiy, 57 Md. 201; 
8. C., 4u Am. K. 44(1; CaUeilin v. 
Frankfoit, 7'J Iml. 517; s. C., 41 Ain. 
R. 027; Alf'Xauulitnn v. Elkliarb S3 
Iml. oSl; MiltVnd v. IIolbmDk, 0 Ab 
leii, 17; Chicago v. liobbius, 2 Blade, 
418. 
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a party to a snit, and is afforded a reasonable opportunity of 
being beard in defense of bis rights, a court has no power to 
divest hini of a vested right. This is coeval with the common 
law, and lies at the very foundation of our jurisprudence, whether 
chancery, common law, or statutory, and applies equally to supe- 
rior as well as inferior jurisdictions. Those only, who, in some 
manner recognized by the forms of law, become parties or privies 
to the record in a suit, can be concluded by the judgment therein.' 
Parties, in the legal sense, are all poisons having a riglit to con- 
trol the proceedings, to defend, to adduce, and cross-examine 
witnesses, and to appeal from the decision.^ if any appeal lies. 
On this principle, the lessor of the plaintiff in ejectment, and 
the tenant, are the real parties to the suit, and are concluded in 
any future action in their own names, by the judgment in tliat 
suit.® So, if there be a trial between A.’s lessee and B., who 
recovers judgment, and afterwards in another trial of title to the 
same lands, between B.’s lessee and A., the former verdict and 
judgment will be admissible in evidence in favor of B.’s lessee, 
against A.; for the real parties in both cases were A. and B. 
The case of privies^ previously mentioned, is governed by like 
principles to those which have been stated in regard to parties ; 
the general rule is, that the person who represents another, and 
the person who is represented, have a legal identity ; and what- 
ever binds the one, in relation to the subject of their common 
interest, binds tlie other also. Thus, a verdict and judgment, for 
or against the ancestor, binds the lieir.'" So, if several successive 
remainders are limited in the same deed, a judgment for one re- 
mainder-man is evidence for the next in succession.® But a judg- 
ment, to which a tenant for life was a party, is not evidence for 


^ Adams v. Filer, 7 Wis. 806. 

^ Carnej v. Emmons, 9 Wis. 114. 

3 Doe V. Huddait, 2 0. M. & R. 
316; Doe v. Pi ice, Tyrw. 410; As- 
lin Y. Paikin, 2 Buir. (565; Wright y. 
Jatham, 1 A. & E. 3 ; Dewey v. Os- 
boiii, 4 Cow, 339; Graves v. Joice, 5 
Cow. 261 ; Jackson y, Loomis, 4 Cow. 
168; Arnick V. Oylcr, 25 Pa. St. 506; 
Yan Allen y. Rogers, 1 John. Cas. 283; 
Baxley v. Eairplay, 6 Binn. 450; Good- 


title Y. Toombs, 3 Wils. 118; Benson 
V. Matsclorf, 2 Johns. 309; Jackson v. 
Randall, 11 Johns. 405; Jackson v. 
Stone, 13 Johns. 447. 

* Calhoun y. Dunning, 4 Dali. 120; 
Kinnersly v. Orpe, 2 Doug. 517. 

^ Fiaser v. Council, 19 S. C. 384; 
Shannon y. Tajlor, 16 Tex. 413; 
Meeks y. Yabsant, 3 Sawyer, 206; 
Locke V. Noi borne, 3 Mod. 142. 

® Pyke Y. Crouch, 1 Lcl. Paiym 
730. 
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or against tlie reversioner, unk\^s lie eaine intt; llie suit iipuii a!(i 
ffnyer} A judgment in tres|}a>B against one wh) justifies ao 
ilje servant of A., is evidem^e agaiii'-f another defuidtut ha 
miotlier action, it appearing that he ako aeit d hy tlu* coiuaiaiid 
of A., who was coiibideied the hmI ])arty in h(»rh (‘i-i 

§183. An absigi)(‘e is lauind hy a judgment ag lin^l thtj 
assignor prior to the asbignineiit.® Wluue rh(i a- igimr ot a mUo 
is a parly to a suit hy the <ib->.ignee ng.iin-^t the maker, !*e k lioaiid 
by tlio Judgment, in a suit hy the a-'-igm^e aeaiust him for the 
anioiint ]>aid as a consi<Ieratiu!i jor the a>''ig!inien5"/ TljiC'e the 
like piv^rity between the uTic*e'«tur and all claiming under Itisn, !a»: 
onl} as heir, but as teiuuit in dower, tenant by tliO eitrte-}, ka i- 
tee, devi&ee, etc/ A judgment of ou-tm, iti fj^^o 
agaiest tlie incumbent of an olliei% is comhnive eiidenee agaiiot 
those who derive their title to oilico under him. lie* dd\ 
of the (juo v:arr(i)ito as a ineaiiN of tr\ inu tht; light to tiii 
office, ih that as the people are thoM'omplain.nits, tiie juilermeut 
therein binds all the parties interesftd.'' Win H‘ one sued for 
diverting water from In^ works, and had jadgmeiit, and after- 
wauls he and aiiotliin’ sued the ^.ime debmdants fur a similar in- 
jury, the former judgment was held admis-'ible in e\ideiiee lor 
the plaiiitiilV, being yo‘///e/ /kevV t^videnee ol their pihlry in 
estate with tlie ]>!aintitl in the forunT actiiUi/ The same rule 
applies to all grantees, they being in like manner Inuind by a 
judgment concerning the same land, lecovered by or against 
their grantor, piior to the ('onveyauci*.® Tlie e-'toppe! of judg- 
ment on a verdict applies in the ea^c of title to realty only to 
tho.se puriions of the realty whereof the title was fornuilly put in 
issue/ 


§184. According to the ancient <loetnne '"Si {yav nuN 
vkino nqiiaeyjl uriae aseeadKe, ib ludc fdkimtet nodrnm dkini 


I 1 PailliT Piius, 

^ Kiaacrsly v. Oipe, 2 Douc. a17. 

® Tompkins v. Iljatt, 2S JS. Y. 247; 
Joliiisoii V. TUaiter, 7 in'w, 212, 
Adams v. llarmB, 17 Ma^'. o(>5. 

* Elliot V. Tiirelkdd, Id H. Moii. 
841. 

* Outiain V. Moruwoofi, 3 East, 


333; Locke T. Tsoilmnic, 3 Mfsd 1 12. 
^ Ifaitt V. limvey, 32 Baib. Y. 

s'). 

^ Blnktimae v. Canal Co., 2 Cl H. 

B ]?. m3. 

s Fo-tcr V. Dmhy, 1 A. A E. 7 s 7 
’ Piuvalcu(‘c V. Adims, U 11 1 
lUti. 



204 


The Law of Estoppel 


mndiderit^ et emptor agat^ vel cw,n eo agatiir^ naeo excegHio 
nocetj sed de eo opere^ quod Jam erat factum^ eum judicium 
accipeTetxiT^'^ there can be no question but what a purchaser had 
the same right as the seller to the benefits of the exceptio rei 
judicatae who would be bound to defend any action against him 
and to sare him harmless from the consequences of it. Although 
this principle is not generally applicable to purchasers vrithout 
warranty j they are nevertheless to be considered as the same 
party with the persons to whom they have succeeded in the 
property in question, and have the same benefit of tlie judgment. 
Judgments on questions of title to lands are as conclusive on 
privies, that is, on all who claim by descent or purchase tlii'oiigh 
or under the person for or against whom they are rendered, as 
they are on the parties to the action.^ The same principle applies 
to chattels, for the reason that the title to chattels in the vendee 
depends on the title of the vendor, and whatever will opeiate as 
an estoppel against the vendor operates with the same effect 
against the vendee.^ So where in an ejectment suit to try the 
title of land, the proceedings terminated in favor of the plaintiff, 
and after the decision the defendant conveyed the property, and 
bis grantee aitcrwarcls obtained possession of the land, in an 
action for ejectment against the latter’s grantee he Avas estopped 


^ Wood V. Jackson, 3 Wend. 27; 
Adams v. Barnes, 17 Mass. 3G5; Estep 
V. Hutebman, 14 S. & R. 43o; Peay 
V. Duncan, 20 Ark. 85 ; Williums v. 
Le Blanc, 14 La. Ann. 757; Wilson v. 
Davol, 5 Bosw. 610; Lee v. Kings- 
bury, 13 Tex. 68; Clink v. Tlmislon, 
47 Cal. 21; Yates v. Yates, 81 K C. 
397; Timon v. Wliiteliead, 58 Tex. 
290; Welton v. Cook, 61 Cal. 481; 
Johnson v. Lovelace, 61 Ga 62; Bus- 
sell V. Farquhar, 55 Tox. 355; Mont- 
gomery Y. Samory, 99 TJ. S. 482; 
Dimliam v. Wilfong, 69 Mo. 355; Sig- 
mond V. Ilawn, 86 K. C. 310; Stouti- 
tnore v. Clark, 70 Mo. 471 ; Sewell v. 
Watson, 31 La. Ann. 589; Cooper v. 
Platt, 45 N. Y. Super. Ct. 242; Comp- 
ton V, Sand ford, 30 La. Ann. bSS; 


Devin v. Ottumwa, 53 Iowa, 461; 
Goodenow v. Litchfield, 59 Iowa, 226; 
Parker v. Legg, 13 Rich. L. 171; Coal 
Co. v. Cobb, 82 111. 183, Connolly v. 
Connolly, 26 Miim. 350; HucLon v. 
Smith, 39 N. Y. Superior Ot 52; 
'W'arner v. Trow, 5 Thom p. & (J. 130; 
Mayo V. Foley, 40 Cal. 281 ; Morgan 
v. Barker, 26 Vt. 603; McCravey v 
Remsen, 19 Ala. 430; Boynton v. Wil- 
lard, 10 Pick. 166; Thompson v. 
Thompson, 31 xVla. 108; Cunningham 
V. Harris, 5 Cal. 81; Cammell v. Se- 
wel, 3 H. &1M. 617; Marsu v. Pier, 4 
Rawle, 273; Bank v. McKee, 2 Pa. 
St. 818; Finney v. Boyd, 26 Wis. 370; 
Campbell v. Cioss, 39 Ind. 155. 

2 l^Iitchell V. Peace, 7 Cush. 350, 
Parker v. Leggett 13 Rich, L. 171; 
Coal Co. V. (’obb, 83 III 183. 
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from denying tlie ])]aiiitifi\H title lH‘can-e of the former -iiir Ir; 
liis grantor/ In trespab^^ ciuctre efanHUHt fr* (j!\ where the ipion- 
tion of title is directly involved and adjudicated, and a 
rendered by a court having competent jurbdi(*tioii. i" 
ehu]-'‘ the parties and operate us an e 4 oppel if it tipp^-ir- mi ’iie 
fac'‘ of the roeordj or as cunclir^ive eviilem^e in n‘iatiun :u tiiit' 
in anv subsequent litigation of thar uritfcr bot-uo-fu >u 

where a gran! orJ)y warranting title, jihuaes haii>ell in lia* po-ihou 
of a guarantor, a judgment in ejectment against him wiii he 
prhna fade evidence in an aciioii of covenmit .'mdo'* the 
grantor. 

1 14 '). A judgment or decree in an action to foreri*wM a 
niortgag!) lien upon land biiido all tluicotato in the l.iial widfdi 
wa^ li' ‘Id by the parties defendants to the jcuion at tim «auii- 
meiicennmt of the action, or which they or any of tLrni ni y 
R(dl to a third person, ptud* tde f!u\ witli notice.of the action, atm 
they are estopped from fpie'-tioning it nnh-'-s it was taken by 
fraud or collusion of anv <lcfcu<laii(^ to whovc infen -t- in iko 
inortgag(* |')rerniv''es the suio(‘qn(‘ur pur<*haoar ii.id sucoriju'd/ 
The gentu'al rule i'. that a foreclosure cd amortuai£o i'^ cumMi-i\e 
betwt'en parties and pri de.-/ and where raihaud coiirraihor- are 
made parties to a bill of forcH^losuie and allow a ih‘m‘e to be 
taken against theniy/er eoif(S,<^o they are bound by the dc'cree.'' 

I ISO. Ordinarily the judgment of a court of coinpeteiit jnrih- 
dictiun is conclusive la-tweim parth*?^ to it. One who is nelrher 
a pari V or privy or purclmf'Cs Uip^ is not bound, but 


* Selioetz v. Fitzwafer, a Pa. iSi. 
126; M iviii Propueters, omet. 15; 
Siwyer v. Kendall, 10 (‘iidi 21!; 
Williams v. Doiiy,an, 20 Mo. Is6; Ft, 
Louis V ClormtiE, 21) Mo. 5tH; hhaw 
v. yjicliolay, 30 Mo. 99; Holloa v. 
Wbitiiey, 30 Vt. 405; McNculy 
V. Languu, 22 OLio St. 32; KePou v. 
Tt igu's 4 L<^'a, 705; WiiUford v. (5ooks, 
Mich. 1881. S C . 30 A. L, J. 452. 

2 Pitkius Y. Lca\ilt, 13 Vt. 379; 
Paul V. Wiimau, 3 W. A S. 407. 

® Small V. Leouanl, 26 Tt. 209, 

* Amador Co. v. Mitchell, 59 Cal. 


lOS. 

^Creesberk v. Fermnoa, 43 lovap 
532; Witherbci* t. Slower, 23 Iluu, 
27; Spinks v. Glemi. 67 ill. Ttl; 
Marki^oii v. Ida, 29 Kas. 619; (i d- 
breatli v. Hionght, 29 Kas. HI; 
Hicko V. Aylsworlh, K] R. L 5i>2. 

MVoods V. Ry. Co., 90 Pa. St. 
101; .leromc v. 3h*t\utcr, 91 U. S. 
135; ^Vesfcolt v. EdmoiuL, OS Pa. St, 
36; TaUor v. Coriidiu**, Of) Pa. St. 
198; Wilhelms Appeal, 79 Pa. St 
120; CUffard v. Hoit, 1 Sch. «& L. 
403. 
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lie who purchases or goes into possession during the pendency of 
the suit is bound by the decree that is made against the person 
from whom he derives title.^ The law is that he who intermed- 
dles with property in litigation does it at his peril, and is as con- 


^ Finney v. Boyd, 26 Wis. 3GC; 
Hill V Olipliant, 41 Pa St. 361; Wood- 
ins V. Clemens. 82 la. 280; French v. 
Sliotwell, 5 Johns, Ch. 545; Craid v. 
AVard, 36 Buib. 377; AFalters v. 
Pdelil, 38 Md. 210; AYarner v. Trow, 
36 lA’is. 195; Tilton v. Coiield, 93 U. 
S. 163, Corcoran v Chesapeake, &c. 
€o., 94 U. S. 741; Kerrison v. Stew- 
art, 93 U. S. 155; Fogarty v. Sparks, 
22C<il 142; Sampson Y. Oiileycr, 22 
Cal. 200, Bank v. Sprague, 21 N. 
J. Eq 530; xMerrilt v. Egan, 50 111 
212; AYalden v. Bodley’sHeirs,9How. 
34; Haynes v. Calderwood, 23 Cal. 
409; Foster y, AA'^ells, 4 Tex. 101; 
Bank v. Andrews, 13 Heisk. 306, 
Berry v. Whittaker, 58 Me. 422; 
Crooker V. Crooker, 57 Me. 305; Com- 
monwealth V. Diellenbach, 3 Grant 
Oils. 368; Society V. Hartland, 2 Paine 
C. C. 530; Hart v. Mai shall, 4 Minn. 
294; Cooley Y. Brayton, 16 Iowa, 10; 
AYelton v. Cook, 61 Cal. 481; SaYage 
V. Sherman, 24 Hun, 307; Amador 
Co. Y, Mitchell, 59 Cal. 168; Heishey 
V. Torbett, 27 Pa. St. 18; Hall y. Jack, 
32 Md. 253; Youngman y. R R Co., 
05 Pa. St. 278; Barelli v. Delassiis, 16 
La. xlnn. 280; Masson v. Saloy, 13 La. 
xinn. 776; Horn y. Jones, 28 Cal. 194; 
C'aldewood y Lewis, 23 Cal. 335; 
Ilurlbut V, Bultenop, 27 Cal. 50; 
-Alontgomery v. Byers, 21 Cal. 194; 
T’uett Y. Truett, 38 Ind. 16; Hughes 
Y AA^hittaker, 4 Heisk. 299; Boidden 
V. Lannalian, 29 Md. 200; Sheridan 
Y. Andrews, 49 N. Y, 478; Porter 
V. Barclay, 18 Ohio S. 546; Bor- 
lowscale v. Tuttle, 5 Allen, 397; 
Turner y Babb, 60 Mo. 342; Pindall 
V. Trevor, 80 Ark. 249; Martin v. 


Sikes, 1 Cas. in Ch. 150, Culpepper y. 
Austin, 2 Ch. Cas. 115 ; Garth y. 
Ward, 3 Atk. 174; Sorrell v. Car- 
penter, 2 P. Wms. 483; Anon., 1 
Vern. 318, Finch v. Newnham, 2 
Vern. 316, Walker y. Smallwood, 
xlmb. 670; Bishop, &c v, Paine, 11 
Yes. 194; Bellamy v. Sabine, 7 De G. 
& J. 5C6; Secomb v. Steele, 20 Plow. 
94; Norton v, Birge, 35 Conn. 250; 
Lee V. Salinas, 15 Tex. 495; Meux v. 
Anthony, 11 Aik. 411; Sliotwell v. 
Lawson, 30 Miss 27; Copenheaver Y. 
Huffaker, 6 B. Mon. 18; Jackson v. 
AYanen, 82 111 231; Loomis v. Riley, 
24 111 807; Inloe y. Harvey, 11 Md. 
519, Sharp y. Lunley, 34 Cal. 611; 
Murray y. Ballou, 1 John. Ch. 506; 
Kimbciiing v. Hartley, 1 McCrary, 
136; Mooie v. Hershey, 90 Pa. St. 
190; Kunz V. B.ichman, 61 How. Pr. 
519; Gould y. Ilendiickson, 93 111. 
513; Smith v. Coker, 65 Ga. 461; Ed- 
xrards v Norton, 55 Tex. 405; Mc- 
llmath y. Hollander, 73 Mo. 105; S. 
0., 30 Am. R 484; Rollins v. Henry, 
78 N. C. 342; Drake v. Crowell, 40 N. 
J. L. 58; Rider v. Kelso, 53 Iowa, 
367; Montgomery v. Birge, 81 xirk. 
149; Allen v. Poole, 54 Miss. 323; 
Mill ray y. Lylburn, 2 Johns. Ch. 441; 
Smith v. Ford, 48 AYis. 115; Tread- 
way Y. McDonald, 51 Iowa, 663; Jones 
V, McNairin, 68 Me. 834; Blanchard 
V. Ware, 43 Iowa, 530; Badger y. 
Daniel, 77 N. C. 251; Harmon v. 
Byiam, 11 AY. Ya. 511; Hanson y. 
Armstrong, 22 111. 442; Jones y. 
Chiles, 2 Dana, 25; Ploward v. Ken- 
nedy, 4 xUa. 592; Smith v. Trail be, 1 
McLean, 87; AYallin v. Huff, 3 
Sneed, 82; Jackson y. Tuttle, 9 Cow 
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cksivelj bonnd by the results of the litipintion, they 

may be^ as if ho had been a party to it from the outset' 

§ 187. If the party hiniholf wliu is the victiai framl or 
usury chooses to waive his remedy and reh\a->e the pajty, it doiv 
not belong to a subsequent purchaser under him to retMll amJ 
a.^siiiiie the remedy ibr him. If a judgment wa^ iraiidiilont In 
eollufeion between the parties to ity on piirpo.'^e to defraiid a 
sequent purchaser, the eahc would pre.nuit a V(‘ry <h'-tiiNd quirt- 
tion. i>ut if the judgment was fraiKlulent only a*- between the 
parties, it is for the injured part}" alone to apply the remedy. If 
lie clioosea to waive it and dhcharge the p.t rty, it can tint cam-i-r. 
in justice or sound po!i(*.y that a subsequent purehaser, Ijk swing 
of that judgment, should be coinpeteiit to investigate th«* newitrt 
of the original transaction as hetwimui the original partiort. QffJ,s 
gue potest peunnoiare jure 2^*0 se hifroilodt). Feudn and litig.i 
tion would he interminable if any distinct pureha-er of <li-tiiiet 
parcels of land, afftu*ted hy a judgment exiting and known when 
the}" beemne interested, could ovcudiaul the judgiiumt upon an 
allegation of usury, extortion or fraud practiced up<m thoir prin- 
cipal, the vendor, wlien he himself chooses to a(‘(|uieM'e in the 
alleged injury or has expressly waived all complaint. A fraud 
can only be avoided by him who laid a prior interest in the 
estate affected hy the fraud, and not hy him who. siil>rte(|uently 
to the fraud, acquired an interest in the estate.® Can it he pos- 
sible that a stranger to tlie jinlgment and a voluntary purchase! 
under it, and with knowledge of the subsequent suit, can be pin*- 
niitted to compel the clefemlant to discuss the merits of that 
judgment over again with him, to luive his right and interi‘st 
twice tried and twice Jeopardized on a charge of frainl 'if It would 
be an anomaly in our jurisprudence for such a siihseqmmt piir 
clijkvw to be enabled to revive the litigation. He is preclinhal a. 
being a volunteer under a judgment between other persons. He 
irt emphatically precluded from c<nniug into a court of equity 

Peevy Y. Cabanis, 70 Ala. 250; 1 Inloe v. Harvey, 11 MO. OIU; Sal‘^' 

V. Boylan, G3 ITow. Fr. aOT; bury v. Bentun, 7 Laiis, 052; llaniisg 
Plumia* Y. Bonin Co., 40 Wi^. 440, ton v. 8li(le, tii Barb, 1G2; Tiltoii \ 
See Herman on Exeent ions, p. 494; CofieUl, 94 U. S. 16S. 

IlLrman on Keal Estate Moitgago, nipton v. Ba'-selt, (’ro. Elix 445. 
Vol 2, Chap. 12. 
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after those persons iioder whom he claims have litij^'ateJ the valid 
itj of the jadgment, and consented upon fair terms to a decree, 
waiving all objections to the judgment and recognizing itb obli- 
gation. The judgment precludes, on generil principles, for the 
purchaser voluntarily comes in under the juclgnient^^ro Ijono d 
malo^ and except in the special case, in which the judgment was 
confessed collusively and by a corrupt agreement to defraud 
some sobsequent purchaser, he must take the lien as he finds it, 
and has no business to interfere with, the contracts of other peo- 
ple. The decree affirming the judgment precdudes him also, be- 
cause it gives the judgment tiie additional force of a res ad judicata 
between the parties to tlie judgment, after they had raised ques- 
tions on the judgment themselves. A.n attempt of this kind, if 
successful, would be unprecedented and contrary to the niobt 
obvious principles of public policy. It would contravene that 
sound maxim of the common law, that e,Tj>edit Teipubllca vt sit 
finis litiuin.^ In order to constitute aUiis pe?ide/itia there must 
be a continuance of litis contestation and something must be done 
to keep it alive and in activity. 

§ 18 Ta. The doctrine of Us pendens ib this, that real property, 
or, to some extent, perbonal property, when it has been put in 
litigation by a suit in equity, in whicli it is specifically described, 
will, if the buit is prosecuted with diligence, he bound by the 
final decree, notwithstanding any intermediate alienation. The 
doctrine, as stated, does not reach a case where a party isseekinir 
to recover, not any specified jwopeity, but the simple value 
of certain pru])erty. The doctrine is founded on tlie policy 
that property which is specifically sued for shall abide the 
result of the suit, for otherwise, by successive alienations, the liti- 
gation might be indefinitely prolonged.^ The doctrine relates 
only to cliaiiges of owneiship, but assumes that the property 
itself will remain either identically the same, or be at least spe- 
cifically traceable into some new form in which it can be reached. 
The doctrine is not a favorite of the courts, and will not be 
extended without strict necessity.’’^ 

^ French v. Siiotwell, o Johns. Ch. ^ Bellamy v. Sahine, 1 De G. & J. 
555; Stoutimore v. Clark, TO Mo. 5G6. 

471. Leitch v. Wells, 48 N. Y. 585 
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xis all people ar«j suppOH‘«l tu he atttaitha* h> whal pa-'i^^s in a 
eotirt of and if is to proVoiif *1 a’raatco* led-eliief that wnuh! 

arise by people's purclia.dnir a ritilif iihiler ihii^eirioii ,ifid then in 
eo!0<‘>t. that this priiiciph* Iki'- e t-ihh'la'O*/ 

A puiHjliuse of a ia\i^ht whieli i'- iindaT^ohaj; a judhaal 
ti^a*atioii is ii fraud upon the plaintllL and ir -«» far (‘‘iiisidered a 
fiollity that it eainiot avail ajjaiii't his title.® 

ISS. A suit duly prosc-cuted hi iroud faitla and folloTcd hy 
a jiidpiieiit iir decree, is eoiHtriK'tive notice to every pcivoii who 
aca|iiires from a defendant, an iafere^t in tiit* .-iih- 
jeet matter of the litiaatinn, of tlni Icsjtal and tHputahle n\c;lits fif 
the plaiiitilF, as eliargod iu iIh^ hill or coi!ip!!d!it, ami «;'iahii-hed 
hy the jiid^mciit or de^o'ee. Thi^ ellVcn of a snccao-iu!. 
tioii ill suhoniiiiutin^i*; the title of a jmrcha-cr [leaeiiiar i ati^^ation, 
to tie* rie’hts of a plaindiT, ik (‘-'Mlili-lnsi in ihe sidr, is not fh*i iual 
from Ic^i'i^latlou. It !•«- a docti'im* of caniia.s (d* aiioieiif origin, 
and re-ts not upon the principhs of fhe court, with regard to 
notit'O, hat on fhe gi'ound that it is neccv-ary to the administra- 
tion of Justice that the deeiNioii of fhe ctuul in a Miif si oiild he 
hindimr, not only on the liri^anf parli<‘s, hut al-o iipoii tho'-e 'who 
ainjuire firh» from tluuii during ihe [»-oudeiu‘y of thosiiit. Sinhi a 
purcluHer luanl not he made a party, and will h(‘ hound !>y the 
w!ii(*h slirJ! he nunle. Allhouwh t!m maKim is ^^jkhthnfa 
ifieii^U tlu* ma.\im is n<»t fo he undtu'stood jh war- 

ranting the eoiiciimion that the e(mve\aiice so imidi^ is ah-oliitely 
null and roiti at all tlnu‘> and hu* all purport*-.. I'he true inter- 
pretaiifU! of Ihe mavim i% that the c.iiiveyanco dues not vary the 
rights of the parties in that suit; and tinware not hound to take 
notit'eof tln^ title jn'qnired under if, hur with regarii to them the 
titlt* is to he taken as if it had nevtu* existed ; init, in (U’der to 
inakt‘ /Ayc /os notic'e, it is neee^o.nw that tlnu’e should ht* a 
elu'-e and (*on--tnietive pro-eeution of tlie /A yitVo/e/ns‘, the protis*- 

(ninliier v. Pccklinm, lt> U. 1.102; IS; Bcllaiiiy v. Bihine, IDe (1, & J. 
AOIcs V. Lefi, 00 Iowa, lOS; OoveyX OOft; Wliik* v. PtoT}’, 14 \\h Va. (to. 
Appeal, 07 Pa. St. 1.10; Mu ray v. * Wursicy v. Bctuboiougli, 3 Atk. 
Lylliuiu, 2 Johns Cii. 414; Warrea v. 302. 

i^Iarey, 07 U. S. 06; Kieipu' v. Ehler, « Murray v. Ii}]burri, 2 Johns. Ch. 
IS p*i, Sst. 3yS; Stone v. Eliion, 11 441. 

Oaio St. 2o2; Mims w 3S fni. 

Tol. I.--14 
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tiop may be lost before tlie termination of the action, by negli* 
gence in its prosecution.* 

A purchaser_^^/2<^<?nz^^ llte will hold in subservience to the rights 
of the parties as finally determined in the pending litigation.* 

A plaintiff is not compelled to bring in any party who has 
succeeded to tlie rights of the defendant pendente lite. In case 
of death, marriage, or other disability, he may continue the suit 
by motion against the personal representative or successor in 
interest ; but in other cases the action continues in the name of 
the original party, and the other is bound by the judgment if a 
privy, or the court may allow such new person in interest to be 
substituted.^ So in an action upon a tax deed a judgment for 
the plaintiff binds a subsequent grantee of the defendant, so that 
he cannot in ejectment set up a title in a third party paramount 
both to that of the plaintiff and to that of his grantor.^ 

This principle applies with equal force to real or personal 
property. The only exception to this rule is that made to nego- 
tiable paper prior to its maturity. If such paper is past due and 
ill the possession of the payee, it is held to he affected with the 
notice which every one is bound to take of an action pending 
against the owner of real or personal property, if it can be 
placed under the control of the court. ^ The reason of the rule in 
its application to real is equally imperative in its application to 
personal property. Personal property can be disposed of with 
greater facility than real, but there is no reasonable ground upon 
which to base a rule exempting personalty from the application 
of the doctrine of lis 'pendms^ provided there is good faith and 
due diligence used in the prosecution of the action to final judg- 
ment. The facilitv with whkdi personalty can be disposed of, 


^ Herman on Executions, p. 494. 

' A 1 wood V. Mansfield, 59 III, 496; 
lloole V. Atty. G-enl , Ala. 190; 
Green y AVliite, 7 Blacdif. 242; 
Knowles y. Rabein, 20 Iowa, 101; 
BLineliard v. WMie, 117 Iowa, 005; 
Bayer v. Cockrill, 8 Kas. 282; Mont- 
gomery Y. Birge, 31 Aik. 149; Horn 
V. Jones 28 Cal. 194; Truitt v 
Truitt, 38 Ind. 16; Sharp v, Lumley, 
S4 Cal 611. 


® Yoorliees v. Seymour, 26 Barb. 
N. Y. 569. 

^ Finney v. Boyd, 20 Wis. 3G6. 

5 Murray y. Ballow, 1 Johns. Cb. 
506; Tubl) v. Williams, 4 Jones Eq. 
C52, kIcCutchen v. Miller, 31 Miss. 
65, Tyler y. Hyde, 2 Blatchf. C. C. 
308; Leiich y. Wells, 48 Barb. 637: 
Scudder y. Van Ambergli, 4 Ed, Eq. 
29; Diamond v. Lawrence, 37 Pa, 
353. 
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thus eiiablm<^ a debtor tu defeat the [iauntiil of hi- jik^t obiipi- 
tioiib aiid render a jud^iiient praclifallj ^Uirtnle.*"*, preW'Hts the 
btroni^Lst rea^100 fur the nece^-Iiy of Is application to ali cia^beh 
or [irupeitj except ne^uiiable jjaper p’-Ior to niitarit?/ 

f ISO. Without p^oln^ into a complete exainiiiathni of this 
doctrine and the ev>niiict int^ deci^ioiN in reeard to itb appH- 
catioii, it will !)e sullieient for our pnrpo-e to ^^tte the pnni- 
eral doetrinex Firbt. Zhv pnidm'^ eonimenccN except where 
tlic .statute regiilateh the time, wlien tii(‘ bjiinnioi*s is bi-rvcd^ 
or where tlie proce^-b i^bUes from a court (»f n^eoish \Fnen the 
complaint or hill ib filed, in e:ood faith, witii Intent to liave 
procf*b> iNSiU‘d and served upon tlie <lefciidantd or froin the 
time it is served in aeeordance with tho statntorj mode uf ser- 
vi(M3, elciier constructive or ]>ersonal.* Fecoinl. Tin* action must 
he lor some certain and spcadiic thinit, which miibt he aifected 
by the judptinent or decree rendered in the a(‘tion. Thus, an 
action for a divorce will not (jpenite as a /f.s* ^>e/e/ryes', for tlie 
reason ftiat the camse is general and does not apply to any certain 
estate/ Third. The property upon whi(di the //x /// is to 
operate must l)e so ideutitied in the action as to notify all who 
may fauljse<|ue!iUy become intenjsted in the estate that tlicre is an 
action pemliiig whiedi may or will alleet it, and that if they 
become interested in it they do so at tlieir peril —that is, it must 
be sufficient I j certain to give the means of distinct and intelli- 
gihle information of the matter to which it relates. Fourth, The 
suit must i)e prosecuted to a final <letermination without unneces- 
sary delay. It must liot be comm(‘iK*cd and eontiiiiied from term 
to term at the will of the parties, and after years of delay then 


* j^Iimsv. Wcbt, 88 Ga, 18; Winston 
V. Wesificld, 22 Ala. 700. 

' P(AudI V. Wright, 7 Beav. 444; 
II‘ucilou»ut V. Wurpliy, 22 K, J. Eq. 
547, Butler c. TtuiilrnM)n, 8S Bjurh. 
Oil; Allen v. Mandevtlie, 20 
807; Ed waolb v. Baiik^mith, 85 Ga. 
218; llerrln^loii v. Herrinatoii, 27 
Mo, 500; Lvle v. Bradford. 7 Mon. 
114: Kelk>ag v. Faucher, 28 WK. 21; 
Miller v. bherry, 2 Wall 287; (Jood- 
win V. McUchee, 15 Ala. 282; Wick- 


liHe V. Brcck<‘ii ridge, 1 Bush, 443; 
Leilch V. Wells, 48 X. Y. 585. 

BenneK v. Ydliltams, 5 Ohio, 431, 
C'artcr v. Midler, 80 M( 8.482; Ciiaii- 
dron V. Magee, 8 Ala. 570; (Icvinger 
V. iliil, 4 Bi!>b. 408; Hayden v. Back 
ling, 0 Bulge, 511; Miller v. KeiMmw^ 
1 Bailey, 470; Allen v. Cast*, 13 Win. 
021 . 

* Ilandin v. Beavan, 7 Oliio, 101; 
Brightirunv. Brighnaan, 1 li 1. 112; 
Feiglcy v. Feigley, 7 j^llcb. 587. 
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disposed of. Negligence in its prosecution will terminate the 
protection afforded by the notice.^ 

All who acquire title to real estate from a defendant dur- 
ing the pendency of a bill to establish a right, or for the enforce- 
ment of a trust that is distinctly alleged in the bill, are affected 
with notice and are bound by the decree rendered against the 
vendor,^ while a judgment in an action of ejectment is conclusive 
evidence of title in a subsequent action for mesne profits, 
against all claiming under or through the defendant as purchas- 
ers during the litigation, and while the estoppel is limited only 
to the profits of the land, it does not bind or embrace the title. 
So a judgment confirming a mechanic's lien is conclusive upon 
the parties thereto, and those claiming under and in privity 
with them ; and it is not necessary to make a mortgagee or 
incumbrancer by a lien of a different kind, a party in order to 
bind them by such a judgment, Mf their interests are subsequently 
acquired. But in the distribution of a fund, judgment creditors 
may attack a judgment collateraliy for fraud, on them, but not 
because it is a fraud on the debtor. A subsequent judgment 
creditor cannot set aside a judgment merely because it is errone- 
ous. But as between the creditors and a purchaser at a judicial 
sale under the judgment, tliere is no privity of contract, and he 
cannot invoke their equities and claim under them for his exclu- 
sive benefit.* 

In confiscation cases, a judgment operates only during the 
life-time of the owner; so that the heirs may claim the property 
after the death of their ancestor without collaterally attacking 
the judgment of confiscation.® 

§ 190. A party who has given an indemnifying bond to a*n 
officer for the purpose of having a levy made on a writ of attach- 
ment or execution, who in action against the officer appears and 
has control of the defense, or if he has notice to appear and take 

^ Fox V. Reeder, 28 OMo S. 181; « Finney v. Boyd, 26 Wis. 366; Hill 

Gossom V. Donaldson, 18 B. Mon. v. Olipliant, 41 Pa. ISt. 364. 

237; Wicklilfe v. Breckenridge, 1 s State v. Eads, 15 Iowa, 114; Groes- 
Bush, 448; Tvinsman v. Kinsman, 1 beck v. Ferguson, 43 Iowa, 532. 

R. & M. 617; Preston v. Tubbin, 1 ^ Bank v. Roseberry, 81 Pa. St. 809 
Vern. 286; Bybee v. Summers, 4 Oreg. ® Slidell v. Bank, 27 La. Ann. 354 
354. 
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part in its defence, but <]ui> not jmrtirupati* in tiu; ronduct of tlie 
suit, is (‘niichided by tlin judifincrit in any siibMMjuiuit hbi^ralioii 
ill reprard to hinm subject matter ciTrctnady .o if be frere a 
party to the ivannl ; and a parly having an liiterot in u ."iiil who 
iiitervf-iit'F in the suit, and jiul<rnjent i- rendcrid ajaiii t him, if 
i*- filed, and e\(*n erjuiry will not rcii(*ve a^pain'-^ it : and a roe* tv 
ery of a jndpment ;m:aln4 a ^herlir, by the owner of i^aiporry 
aftaelied for the debt of a >traiieor, tin* suit b( inir den nded by 
I he attacldiip creditms, I.n comdu-lve in anoiin r ‘-uir between tht^ 
same partie-. A private party i? e.*toppn! a •'Uii r.j’ain^t a 
corporation, for an act of neiilio’eiH'e, it he km w o| the ^aiharid 
camh! have detoiifled it, as an expia^^' itotiee i', no! refjniu d r and 
while peiwoiis not parries are not e-fopped by a decree, \et* If 
flaw wL-h to ilerhe any henefi! Iroin it, an c'ompeimd to admiit 
ith validity; they are bound by the e-stoppe!, laaMine tiny cannot 
accept part and rejetd p<irt of an entirety^ A Ju mniviit «d tore- 
idosure does not bind the a''sipn(‘e (d' tlie niortpapor. unless lie 
was a party U) the suit. 

i IPl. A jiidpinent in trespa.-> or trover will not frarisfrr ffiS 
tiflt of the poods to the dtdendant, althonph it is phaniabk’ in 
bar <d’ any action afterwuiaK bronnht by the .-a me plaintiff, or 
tliose ill privity with him, apainst the same detendant, or lliuse 
in privity with him. Ti'he transfer of title ilues not tale 
place until the judgment is completely satisfied, and the value of 
the property as ascertained by the court, lias been paid to the 
plaintill. Until such })avment, thereiiwe, tliere is no ohsUude to 
prevent him from seek inp redress in the courts apaiiist any one 
oripinally liable.'^ bifitle hy judpmenl is one of the inodes by 
wdiicli an absolute rlpht to prop<n‘ty may b(* obtained. On a 


^ IngraliJim v. ^)aw^son, ^20 IIow. 
48f>* Aiiller v. Khfuais, 20 Ohio S. 
494; Murray v. Lovcjoy, 2 Clitl. 191; 
llichardsoii v. Jones, 16 iMo. 177; 
Tarklon v. Joluisoii, 2o Ala. itOO; 
Lovejoy v, Murray, IS Wall. 1. 

^ Ciueago V. Robbins, 4 Wall. 057; 
Chicago 7. Robbins, 2 Black, 418. 

® Gordon v. Hobart, 2 Sum. 40; 
Hillegas v Ilillegas, 5 Pa. St. 97. 

^ Oslerhaiit \\ Roberts, 8 Cow. 45; 


Morgan v. Chesier, 4 Conn. 387; 
AlcGee v. Overby, 12 Ark, 164; 
Spivey v. j^Iorrib, 18 Ala. 254; flyde 
V. Noble, 13 N. II. 501; Hepburn v. 
Sewell, 5 IL & J, 211; Smith v. Alex- 
ander, 4 Sneed, 482; Sanderson y. 
Caldwell, 2 Aik. 203; Jones v. Me- 
Keii, 2 Bail 46C; Elliott v. Hayden, 
104 JMass. 180; Sharp v. Gray, 5 B 
Monr. 4; Lovejoy v. Murray, 3 W»^l 
1; William^ v. Oiey, 8 ilumpli. 563. 
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recovery by law in an action of trespass or trover, of the value of 
a specific chattel of which possession had been acquired by tort, 
the title of the goods is altered by the recovery and transferred 
to the defendant.^ If a party for an injury to his property elects 
to proceed by an action of trover or trespass for its value, the 
whole proceeding relates to the time of the taking or conversion ; 
the controversy relates to the property as of that time ; the cri- 
terion of damages is the value of the property at the time of 
such taking or conversion. The party in effect abandons his 
property as of that time to the wrong doer and proceeds for its 
value ; so that when judgment is obtained and satisfaction made, 
the property is vested in the defendant by relation, as of the time 
of the taking or conversion. Thus, a declaration in trespass to 
real property alleged, by way of aggravation of damages, the 
taking and conversion of a fence. The fact of the conversion 
appeared aliunde to have been submitted to the jury. The judg- 
ment was held conclusive in another controversy between the 
same parties ; that a satisfaction thereof by the defendant oper- 
ated to transfer the fence to him, taking effect from the time of 
the conversion ; and that the testimony of the first jurors that 
they did not include the fence in their assessment of damages 
was inadmissible to show that the title thereto did not pass.'‘ 
And as to the original parties, the rule, applicable to all personal 
actions, is, that wherever two or more are liable jointly and not 
severally^ a judgment against one, thougli without satisfaction, is 
a bar to another action against any of the other for the same 
cause ; but it is not a bar to an action against a stranger. As far 
as an action in the form of tort can be said to be exclusively 
joint in its nature, this rule may govern it, but no further. In 
regard to joint contracts, a judgment against one alone is a bar to 
a subsequent action against the other, 

I 192. The interest of a bailor as well as a bailee in property 
is sufficient to authorize either to maintain an action against a 
party for its conversion of or for any injury to it. A judgment 
against a bailor in an action relating to the property, is a bar to a 

^ Aches on v. Miller, 2 Ohio S. 5; Hepbmn v. Sewell, 2 H. & J. 211; 
203; Daniel v. Holland, 4 J. J Marsh. Howaid v Smith, 12 Pick. 202. 

‘ Smith V. Smith, 50 H 212. 
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Rili-r‘(|iient af'tHHi \tv the Ltilee.^ So whi'io aii a'*iion I-, hroii^^ht 
a haileo* for th(‘ property, aihl the hai’v>r oiiipiMV^. iHHUi'i! 
and partioi}Kito'^ in (ir ha> full ctoitri^l of the aedon, a:td hS title 
put ill issue* ill that act iu!i in ooh'r tt* oiaiirain fiio haiiee’-. 
deiVioOj tlie jad^i^nieiit in sindi aeiion !*. I'a 

qiiostiuii of title .uni i- *‘oiieI>!-.iv i‘ to the nUi.o ui i * no ot 
siieli title <tt the time of lh‘* K-inlltion of li^‘ A oiom i\ 

and .s.iti fac'tioii hy is a har Oi an\ -nl*-* **' 

other; hut a iveo\er\ and '-ad- i.e lion itt aii s-: on iieid 

by the bailee is no bar to an ..enon in tie a ihiO of do 

bailor/ A bailet* ho de!i\u s ^oinb entiirdM] o, il eao* to a 
third person, in ttoml faitlj, belitvintf him ti be tie liF did 
owticr, may takt* advantai;e, a. an (*4oppe! Oi an aet.on bioimiit 
agtaiiihl liiin In tin* bailor, i.f the jud^nnejit ajiahist lie iMiha* in 
an niniif*e(*Fstn! a(*lion by the lattor analn-t tiit* pari} louLoiu 
the g'ofHlft were Mirrenderedd U[>oa this piineiple, the 4*|ultaba‘ 
afcsionee of a chose in iU’tion has n i‘st<jppi d by a \euh3n and 
jndn;ineiit thereon, in tln^ .-anie inanm r as 1 he were a paity to 
the record, the suit having heeii pron-eiited in the name of 
anotiier for his henetit, and at iid re«pn‘st and expense/ So, a 
relcusti hy the a'^signee <d‘ a c7/o^*e in aefion will har an iU‘tion by 
the assignor. 

So A., acting without authority, subrnitfed a inatler to artdtni- 
tion, assuming to act as the agent for II : Held, that a prosecu- 
tion on tlie award, made in l>/s favor by l>.\s assignee, witli trial 
and Judgment thereon, edablLdicd the validity of the award as 
cffcetiially as if B. had not assigned it, and had sued on it in his 
own name; and that, as between the parties to it and tlieir privies, 
such Judgment was binding and eoiihJ not be revh*\ved except on 
appeal/ 

A Judgment on the merits, on a ,^rir(\faf las to revive a Judg- 
ment In" an improper parly may !m pleaded as /va* juflh'afa in a 
ftiibser|nent proceeding hy the legal representative, it being in his 

^ Green v. Claik, 12 K Y. ;U3 ^ Kolwis v. Haines. U Me. UtW; Gill 

® Tarleten v. Jolinston, 25 Ah. SUO. v. U. S., 7 (1. of I'lansis. 5iC, peddi 
2 Steimboat v. 3I<Ciaw, 31 Ala. euiU v. Hill, 4 3Iun IIU); la v. 
659. T Inmias, 3 B! itclif. 11. Haii(y v lie 

« Burton v. IVilkinson, IS Vt 1S6; «huds 2 G ill 216. 

Bales V. Slanlon, 1 Duer, 79. ** I.owaaistfiii v. Mclniosli, 37Baib 

251 . 
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favor.^ So a judgment against a claimant, upon tbe trial of the 
rights of personal property levied under exeeution, is conclusive 
evidence against such claimant, in a siibbequeiit controversy 
between him and the purchaser at the execution sale.® 

§ 193. A judgment against two joint debtors in an action of 
debt estops both in an action of one against the other, from deny- 
ing the existence or obligation of the debt, without interfering 
with the right to prove that the whole burden of the obligation 
should be borne by the party who seeks to enforce it.® So a judg- 
ment in a suit by two for a trespass alleged to be on firm prop- 
erty, is conclusive as to the joint ownership in asnhsecpient pro- 
ceeding by the defendant to set ofi: against it a debt due from 
one plaintiff individually.'^ A defendant who claimed under a 
donaito mortis causa, was held to be within the estoppel of a 
judgment obtained by a creditor of the donor agaiiibt his admin- 
istrator, and estopped from showing fraud and collnsion, or that 
there was no such debt as that sued upon.® Generally, no one 
can be within the estoppel of a judgment as a privy, unless hts 
title accrues after the rendition of a judgment.® A vendee 
or assignee will therefore not be concluded by a judgment against 
the vendor or assignor prior to the sale or assignment. But to 
this rule there is an exception — that is, in cases of judgments hi 
rem / as they are conclusive upon the whole world, they must 
necessarily be binding upon the assignee, regardless of the time 
of assignment.'^ 

§ 194:. In a recent case in theU. S. Supreme Court.® Wherein 
it was contended that the United States was bound in a manner 
similar to an individual landlord. Justice Bradley, in announc- 
ing the opinion of the court, said : 

The United States cannot be estopped by proceedings 
against its tenants or agents ; and cannot be sued without its con- 
sent ; and such consent can only be given by act of Congress. 
Uo state can pass a law making the United States suable in 
its courts. Without an act of Congress, no direct proceedings 

1 Witheis V. Haiues, 3 Pa. St. 405. * Mitchell v. Pease, 7 Cush. 850. 

2 Shirley v. Frame, S3 Miss. C58. « Campbell v. Hall, 16 N. T. 575. 

® Lloyd V. Barr, 11 Pa. St. 41. ’ Peck v. Bamum, 34 Vt. 376. 

« Collins V. Butlei, 14 Cal. 233. * Can v. U. S., 98 U. S. 433. 
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will lie at the suit of an individiuil iiH' riiitid or 

its property; and no officer of the govermiieiit can walv(* it. piiv- 
ilege in this re^pect^ nor lawfully (‘un-eiit that ^iich a ^nir he 
piu^eciited so as to bind the guveniuient. The g'oveiiiiiifn^t can 
only hold pussebsioii of itb property hy un-an- uf It-> «du<n‘r-' or 
agentto ; and to allow theui to ha di-po-o'-oMl by ^uit^ woiiltl eii-* 
able parties always to compel the go\a*niment loenniciiiiM (‘Oiirt 
and litigate its rights. Thus, if u proceeding woiiM li (3 auaiini 
the ufficerb as individiuls in the eu-e <d‘ a iisa?iiie liu-pi^ i], 
it iniglit be instituted with equal faeiilty and right in rofen nee 
to a port office or a customdiouM^ a priruii or a foiliti'Miion. 
Thereiore, when it becomes apparent hy tlie ph addiig-, or the 
proofs, that the poshOssioii ias'.ailed is the po-es-ion oi the go\ em- 
inent by its agents, the jurisdiction of the eouU tu f*f%be ; 

and its proceedings cannot be set up as an (ofiipjH 1 against the 
government^’ Thus: The Unit<nl ►Statto tiled a !dl! to (piict the 
title to certain lots In its in San Fiancisco; the dtbmid- 

ant set ii[), by uay uf estoppel, ct*rtain jmlumteiN in (*ji‘ehiHmt 
rendered by the State courts at the suit ot ids granlur. against 
cert«iiii officcis oi the g^nernuumt. who. a-, if cgoiits. Intsl p^o-e^- 
sion ot the lot> ; in tho^e actions the disuh't attonio\, and addi- 
tional (‘oun^el euiphned by the Seeietary of the Tna^ur\, 
appeared for tlie defemlants, and tin* title n a^ conte>tei! <ni the 
trial: ///?/^/, that tlie^e tacts constituted no e‘-topp{*l agaiier the 
government, alrliough. in California, a judtrnient in ejb'crment i-. 
in ordinary cases, an esloppt‘1 both against the ttniiinl in poN■.e^- 
sioUj and against the lamllord ulio has iiotic(* of the suit. The 
eases in wdiich the property of the governnmmt may he subjected 
to claims against it, are tho.se in whicli the pioperU U iii jnnd 
ical possession I>y the act of the go\ermncnt itsolf, or has bewome 
so without violating its po^-sa^don, and it seeks the aid c»f the 
court to esiablidi or reclaim it.-* right ther<‘in in such cases it 
is equitable tlial the prior righU ot others to the hume properly 
slioiiid be adjudicated and allowed.’’ 

§ 195. Where by an act of Coiigre.ss the xVttoriHW-fTeueral is 
authorized to direct the institution uf a suit in the name of tlie 
United States, and a District Attorney has ljt*en thus direcled. 
Ills power in this respect must be excreLeil in snbordiiiatiuii to 
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those rules of procedure and those principles of equity which 
govern private litigants seeking to avoid a previous judgment 
against them. The United States, by virtue ol their sovereign 
character, may claim exemption from legal proceedings, but 
when they enter the courts of the country as a litigant they waive 
this exemption, and stand on the same footing with private 
individuals. Unless otherwise provided by statute, the same rules 
as to the admissibility of evidence arc then applied to them ; the 
same strictness as to motions and appeals is enforced ; they must 
move for a new trial or take an appeal within the same time and 
in like manner, and they are equally bound to act upon evidence 
within their reach. And when they go into a court of equity, 
for relief against a judgment, they must equally present a case 
by allegation and proof entitling them to equitable relief. 

Although, on grounds of wise public policy, no statute of lim- 
itations runs against the United States, and no laches in bring- 
ing a suit can be imputed to them, yet the facility with which 
the truth could originally have been shown by them if different 
from the finding made; the changed condition of the parties and 
of tlie property fiom lapse of time; the difficulty, from this 
cause, of meeting objections which might, perhaps, at the time, 
have been readily explained ; and the acqiihition of interests by 
third parties upon faith of the decree, are elements which wilt 
always be cousiclored by the court in detcrniiiiing whether it be 
equitable to grant the relief prayed. Ail the attendanc circum- 
stances of each case will be weighed, that no wTong be done to 
the citizen, though the Government be the suitor against him. 
Thus in a court of claims, the government, like an ordinary 
suitor, is subject to the principle of res adjudicata, and the 
defendant may, in a proper case, invoke the maxim nemo dthet bis 
vexarzJ So wdiere the sovereign power confides to a tribunal a 
right to sell lands, and to determine between purchasers wdio has 
the better right, this power is exclusive and its determinations 
conclusive, not only on the parties claiming the right to purchase, 
but on the seller.^ 

^ Fendall v. U. S., 14 Ct of Cl. 247. 119, Marquez v. FrisMe, 41 Cal. 624; 

a U. S. V. Tlirockmorton, 98 U. S. Burrill v. Haw, 41 Cal 222; Wilkin- 
61; CunniDgliani v. Slianklin, CO Cal. son v. iMerrill, 52 Cal. 426; Laiigenoi 

V. SLanklin, 57 Cal. 70. 
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§ 197. A State is bound by lier jndicdal pleading's and udird''- 
sions, the same as private peivoii'^, and eiitified to no greater 
right or imniiiiiity as a litigant, tinin tiiej aie. TJie dontiine of 
estoppel applies to the State as it doe- to indjvidiuils A or 
is tliis rule of law varied hy the faet tha^ there are of hers inter- 
ested in the snhjeet-inatter of the proceedings coiidncted bj rhe 
Slate. If any persons have been injured hy the action of :ho 
State, good faith and a sense of justice should incline the StaV‘ to 
make reparation, as all other fiduciaries should do under bin* cir- 
cumstances, even admitting their existence; but such coiiditioii^i 
cannot affect the rules of law nor modify the liability and -ta'-us 
of the State, in a judicial proceeding in a suit where the Sb*/e 
seeks to recover the lamb as owner, and where the legal title 
under the federal grant wa- vested solely in the Slate.^ Bo, wlime 
the State, by its proper officers, enters into an agreed ea^e, if it 
is not bound by the agreement, it i-^ in any event eon^'lnded by a 
judgment and deci'^ioii to which it has not excep « d.* 

§198. A party is (‘Stopped by a judgment agauiht him from 
disputing itb corn‘ctnefcs, bu far a^ tlu* point dir(*etly involved in 
the ease was conctMiied; wdnMlier the rt‘asons iip{Hi which the 
judgnjcnt is billed weio sound or not; and ev'en it thi* reasoiis 
wuiro not given. And as the parties themselv(‘s are ebtoppt*d, so 
also arc tlicfse who, hince the judgment, claim to lusve ae(|oired 
interest in the subject-matter of the judgment from or under the 
partic'..'* 


^ State V. Ober, U4 La Xn UOl; 
State V 'Fa} lor, ''2S La Ann 1U3 ; 
llaik V. Barrunl, UH T S. 4 H 
“ State V. Porter, s«5 ind. lb I 
** ilansoii V, Aimslioic^, Ul. Lie, 
Bradl<y v. ^leDamel, o Jones L. 12S; 
Bliumake v, ISielms, 25 Ala. 120; 


Loui-»v Trustee*., 109 U S lOL Sb.r* 
ley V Fi line, Miss. Ooo, Tiuuu is ui 
V Ofluni, ui Ain, US; TIukhi v 
Whitehead, aS Tex. 2tiU; (’oicoinii 
V. Canal U. B. Til; Deunie v. 

Snjith, 120 Mass. IIU; R. R i o 
V. Burk, 102 U. S. 14. 
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CHAPTEE IV, 

JUDGMENTS IN PERSONAM. 

Section 199. In ejectment the verdict and jodgrnent is con- 
clusive of the title to the lessor of tlie plaintiff to mesne profits 
accruing after the day of the demise, during such time as the 
defendant has held the premises in question.^ The statutes of 
New Jersey declare a judgment in ejectment conclusive as to the 
right of possession established by such judgment upon the party 
against whom it is recovered, and upon all persons claiming from, 
through or under such party by title arising after the commence- 
ment of such action, but provides that in certain cases it may be 
re-opened in three years. In Pennsylvania two verdicts and 
judgments in ejectment are necessary to render a judgment con- 
clusive,^ but upon an equitable title one judgment in ejectment 
is conclusive between the parties and a bar to any subsequent 
ejectment for the same land, and this rule includes all equitable 
titles. Actions upon equitable titles are regarded like bills in 
equity, and not as a possessory ejectment at common law, and a 
verdict and judgment therein will have the same conclusive effect 
as those which follow a final decree in a court of equity.^ In 
order that a former ejectment may have force as evidence in a 
subsequent suit, it is necessary that it should liave been not only 
between the same parties and for the same land, but also that it 
should have involved the same title. And upon a judgment in 
ejectment to enforce or rescind a contract for the sale of land, 
one that is conclusive upon the rigiits of parties, whether the 
judgment is entered on the verdict of a jury or on an award of 
arbitrators® it must be regularly entered upon the record. In Ohio, 

^ Deny. McSliane, 13 N. J. L. 85. pliens v. Strosnider, 93 Pa. St. 233; 

2 Evans v. Patterson, 4 Wall, 234; Winpenny v. Winpenny, 92 Pa. St. 

Woolbton’s Appeal, 51 Pa. St. 453. 440; Chase v. Iiviu, 87 Pa. St. 286; 

3 Peterman v. Huling, 31 Pa. St. Hill v. Olipliant, 41 Pa. St. 364. 

432. ® Seitzinger v. Ridgway, 4 Watts 

^ Meyers V. Hill, 46 Pa. St 9; Ste- &S. 473; Amick v. Oyler, 25 Pa St 

506 
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a jiidgiiieiit ill ejectment is asconcluJve Jndgioe!it& in utlier ac 
tioii&j until reversed fur error or annulled by an adverse recovery in 
a subsequent siiitf and almoin MinneM^Ui an<l are made cunciu- 
feive by llie statute in Iowa, but ap})!y «>nly tu i!ltere^t '!5 existing at 
tlie time of trial. In Iveiitiicky, if in an action fur rlie n'euvuiy of 
land a claim is set up fur reuth, itebue." and prulitb tiiereof, it a 
bar to aiiothcT and separate suit bu’ rents, uklmygli !lie jiidgmuut 
is not a bar to a recovery for auytuing that Im lud a light to 
recover which was not (daiined in the petition for the or} 
of the land.® la Tennessee*, the judgment cuii^dusivc up^Ui the 
party against whom it is recovered, and hy tide a(*cruing after 
the commeneemeiit of the action on ail claimi’iir under and 
through him, provided the i)erson against whom the judunieiir i*. 
recovered is inh under disahiiity at the time f and the gciierai, 
well-settled rule is that judgnlent^ in ejef-tment liave the .-iime 
effect as all other actions, ami him! parties and privies theieto 
upon the subject-matter direeJy in i^>ue, hut i\ih not bind 
strangers. 

I 200. There is no distincuon in ejectment between a judg- 
ment by default and one obtained by a verdict. In tlie one* case, 
the right of the plaintiff is confes-ed; in the otlnu-, it is tried and 
determined. Although when the iictitioiis forms in ejectment 
were abolished Iw statute the action is placed on the same ba^is as 
other actions in regard to the CMmciusivem^ss of jiKigments, and 
courts give them the same effect. Yet where a plaintiff is 
defeate<l in one action he will not be eslopjjed in another action, 
where lie claims under a new deed. Having a new title, he has 
tlie same right to assert it witliout prejndhm from the former 
suit, that a stranger would Imve.® A judgment in ejeetiiitnt in 
bar of tlie plaintiff's action from a 'want of his having the legal 
title to tiie premises is no bar to a second suit in ejectmenf by 
liiiii upon an after-aequired legal title, the titles in the Uvo suits 
not being the same.® In Souih Carolina, by the act of ITIr'Jr, if 
the plaintiff in an action of trespass to try title suffers a Jndgment 

^ Hinton V. McNeil, 5 Ohio, 500. ■* Tenncs‘<ee Code. 

* Bass V. Arper, 0 Miim. 400. ® Barrows v. Ivindrod, 4 Wall S09; 

» Walker v. Miididl, 18 B. Mon. Oele-cn v. Ross, 54 111. 70. 

541. ^ Hawley v. SimmoiiH, 102 111. 115, 
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liiiii, ur iioip^uite^i or di^eoIltiuueft, or otiierwise irops 
: a*‘tiniK ho witiiiii iwij yeur.s thereafter comiiieiice a 

1 - f'H!,.] or el-i* lio barred uimI e>to]>pe(l of bin right and 
lira, and agtuotl him the tid<‘ i*. .‘iUuliitcIy vested in the 
h nd intd II tiei vnid:*y < f a inurlgage be fried and adjndi- 
ViO . In - d: In ehaiif*^ ry, !liedeeree hinda parths and pHvicsiii 
an i/i ^jeet’uua *'0 the sane Uiortgaged Where the 

.a* '• n « r ej. eUnenl h brn’iuht lurilii* purpose of settliisg the tide 
iiL i t'.M ‘Uj,)!;*!! iht'iianfu: pi,»por^y us well a :4 to recover puh« 
.S'- I n, •‘i jad.rn^ i- em/»Mr'hv upon all partie.sd And wliere 
Kje [»*ry\ an tcdhai inr tWM parcel', of Lind ami recovers 

hsd nh{\ ii\ na al.rav tneU i»nd reef»\er- hut part thereof, the 
iM^Moh ta<‘'ej’a oe fU 4- in tli4 t:a»*t r.o*. isi'overed, i> eoiiidusive 
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If tiie plaintii! in the aetiuii for h^tHne proiil> einli'uror- to re- 
cover for tho«e whieli acerueJ antec.edeiitly tin* ^liy of tin' 
]ia?e ]‘ii<l in the declaration in the ej<*ctineiit, he oaniief introduce 
tlie jnd^^inent in cijectinent as evidence tor him. In actiuiss for 
C7t yea prolits the verdict a!)d jadtjuieiit in the actit»n of rjeet^ 
mf*nl are concduhive of the plairitiiFs rpc,ht to n'covcr the 
prohr^ <»nly from tln^ time the action of tevjeetment commeiict-d 
dmvni to the executiori of the hffhe^e and wliere 

])rotlis are claimed prior to the time of hriiigin^e: the .-nit in eject- 
nieiit, tlie question of title and of tlic posse^drm of the deiend* 
ant.-- tor sucli prior time is reopened, and neither the jiideniieiit in 
the ejectment suit nor any of the proceeding's Hnn’ein e'-fop the 
defimdaiiti' from having llnnr rights again pa^-sed upon or the 
same evidence again submitted to a juryd The action of fqect- 
ment is (Muiclusive only from the time it is lirouijit down to tlie 
execution of tlie writ of po&be^^ion, and the judgiiiciit Is not evi- 
deuce of any matter which caitie colhitoraily in question/ But 
he may show, to relieve himself from liuhility, that he was not 
in possession after the service of the writ/ 

§ 202. A Judgment in ejc'Ctmcnt, like} all otheu* jiidgiiiuiits, 
binds only parties and privie^s ; a temant is muvhuhd i)j tlie 
judgment in ejectment and eainnot eontravert the tide. But 
wdiere tlie action is brought against third partitas. agaiIl^t penMiUs 


401; Benzou v. Matsdorf, 2 Johns. 
UOSI; Baron v. Abet*!, 3 Johns. 4S1; 
J.ick'^oii V. Ihuidjill, 11 Johns, 405. 

^ KiUe V. E 2 :e, 82 Pa. 8t. 102; Bailey 
V. Falrplay, (i BInn. 450; Obboiimv. 
i;-bouni, 11 8. & ll. 58; Huston v, 
\Vi< kersham, 2 W. SS. 315; Fostens v, 
P(isU‘iis, 4 \V. S. 313; Dicxel v. 
Man, 2 Pa. 8t. 271; Sopp v. Win- 
08 Pa. Bt. 80; Hare v. Fury, 3 
\ i‘at< s, 14. 

* Hibshniaii v. Duliebun, t Watts. 
101; Leiitz v. Wa!lae(^ 17 Pa. Bt. 411; 

Miliar 18 Fa. Bt 450; 
till V. GerusuBiit, 10 Pa. Bt. 127; 
liuuseii V. OriiLsby, 3>2 Pa. Bt. 2U1; 
Taiiw V. 42 Fa, Bt. 410 ; 


LewiWs Apixaib 07 Pa. Bt. 105; 
l)uebiss of Kini'st(}{i\H Case, 20 Oua, 
Bt. Trials, 57S; Moulton v. Lihboy, 15 
X. it 4B0; Ctimpboll y, (*nnsnlu% 25 
X.y. 013; Lain* v. Hairohl, 72 Pa. Sf. 
207; Warner I'njw, 30 Wi-. 105, 
Bubey V. Ptrlkr, 28 bmn. 235, MUhi 
V. Henris. B| Pn. Bt. 33; l^ntou v. 
Jones, 2 />< V. A Batt. 235; ( lilruc v 
KeiiHM'ker, 11 5V heat. 280; 
ton V. Phrhliaii, 2 Huh!. 353; Hin v 
M(‘Bkiiie, 13 X". .1. h. 35; laOuiul v. 
T(iUs(y, 0 Hill, 328; BeiiMUi v, Mabs 
(lorlT, 2 John',. 300; ('laik v. llinrciiu 
llC‘al 031, VaJi Allrii v. Rnjm’s I 
Jolms, CaH', 281. ibit wc' Blew. at f, 
Hont, 24 3io. Ill 
3 Miller V, ileniy, 84 Pa. Bt. 33, 
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wluo , ire parties or privies to the record, the jiidgiiient 

s- ir^ eoiK*lii'-ive effect, a!id they may controvert the plantiffs 
th!‘‘ : provvi the [)!aintiil's po=^e=^ftion, and he can estab- 

lUh by iiitrodiieing the record of the jndgment and an executed 
writ of po.-^t*>-ion under ird Ihit where it h against the tenant 
hf^ eanuMt t^uiitroverf. the plaintiff\ any more than 

ids ride, for the rea-on that liis po— O'^don is of Ills title: 

f. rr ffi entitle the plaintiff to recover, be mu-t show a po'^sessory 
nL-Iit not htiiTtMl by the statute of I'niiitatiosH. T!ie judgment in 
the* preceding action of t'jecU nient, like* ad others, estops parties 
and privie^ only as to tht‘-iroj< ct-mattm* of ir, and proves notliing 
at ail heufiid tl:o‘ time laid intite d,emi-e.'* Tne tenant isestopped 
fo deny he \va^ hi po-‘-e-don of the dtemanded prcmi-'CS at the 
titiie o{ riio eoniiliencenumt of tin* a/'tion, if he pleads the gene- 
rd, i-^ue and dor- »ae aivo nor we that he .-hill deny po^^,-^e.-^iond 
So \\!ii-!*o pal tic- in an a^'U'on tile a unTten agreement that the 
tith' of a le-^of m he tried, tin* hooa's rith* i^ eonr*lu^i\e in an 
actloji hr the io«^,Mr agaiii'^r the .-uh-Kpu'tit grantee in another 
artloii for ti ‘ ime pn snio -g tie* plaintilf may recover, both 
the !iii*>.ne prodt- for n-e and o(*enpatlun of rlie land, and for the 
frt duiine* do* [naitHl. The judiriiient i”^ con-ecpieiitly a bar 

to an action, qrtf, for sjicli t le-pu'^-e&d So, a judgment 

ol’nSitiiUoii in a!i a-Tion of foreihie entry and detainer for a 
tfwcl of land, part oi a iaru^ r tract, all of whhdi is claimed hy de- 
f« ndaiit under «! e eime allceed title, i^, in a siih'^ef|Uent action of 
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tenant i; CHiiemicd .ni e ;v aa:*]/ T 

111 .i jnJsaueut i!i tin arnani uj 

tj>n 4 ( ^^(Ic WU' piU in fria^nasa! p ^ u u^ j. , ! aiaiA- (ne' 
iij j '-fi^^eijiient writ; nf hhLa h ' j ^ > im-* ^,i/ < n 

tlie ^aain* IsiihI.^ 

/ ’Jm:}. Ill Paiit'oruia, ill aiueeannii ‘ j‘’*\ n't * A’ * » “In ] i * 
tine ;M*r, a jud^irtueiif 1- c'uiH*lii-i\*i upijs tin qn^ -“'aa -u aai , / t 
-u!i^t‘<|ueiit -^uif Im‘{ waun t ai* ^ Hue [f.ir i«‘ ^ a i' i t ncd ‘ pd'/i . '.i a 

t.H' lille liah lieeii pal' flircaely iii and dt^, i* d;Mf i. in a . *ij ' 

^uild When*, iiiider the law- ni i!. ay ! aid, an i a* -«*.,»• i i 
l>y llio probate eoiirr, a.^ to tae b^^ltiai try “d* • p Mi 

cdaiiiL- to he appuiiitoil adndini-trator id Wiotoa, ./j rPnAdK 
Oil file ground that he i- Ine Ian -tatr'- 10,01 tn idaloij 
ihereuii i^, eoiH*hi-ive iquiti tlie quedhai or I( ^hinso’*; ,a- h( ;' u 1 n 
the partieb in an ejeetnHait bitii mum *pitair i;, hionel t ly iita 
eiainiantd Yet, where a plaintiil in (‘jrenio-nl I- o* ioar d ai one 
biiitj where he cdaiined through a puui'r of a:i*»rne\ iiaht.’\ ruled 
out oil the trial \oid, L(‘ wili not la* lieid to be ronejiub d in a 
bUiibeipieiit actiuii wliert* he elaiiu-* under a new tie d iiiuoe b\ the 
exeeiitorb tluuubelve?'. Having ai'ipiired a new ami did i net title, 
he luib llie bunio riglit to albert ii, without pivjudieo fiom ilie 
former suit, as a stranger would ha\i‘ liad il pa^^-ed to hhnd A 
state statute, enacting that a judgment iuejiaUmeu! lpro\iiii‘d the 
action be brought in a form wliieli gives prtrisioii to ilie parties 
and land claimed) shall he a har to any other aeliiui helwi*eii the 
same parties on the same subject-matter, ib a rule of property us 
well as practice, and, being conclubivo on title in thecmiitbof ilitj 
State, is conclusive also in thobeof the United States/ A judg- 

^ Uotchkhs V. Hunt, 50 .Me. 25C; Utaikin, VO U. S, 203; Shnm ¥, 
Mc}kllliun V. Lacy, 0 FUi. 250; Hop- Young, 57 Cal, 525; Bcitrum ?. (dok 
kins V. ilcLaren, 4 Cow. COT; Briggs 4t Micii. UllO. 

V. Wells, 12 Bail). 50T; Stevens v. ■* Bluekburu v. Cnw fouls, 3 Wail 
laft, S Gray, 410; Cobb V. Arnold, 12 175; Kibk v. Miller, 20 Tex. 5TS; 
YIet. 3t). Lcu^is v. ban Autunm, 20 lex. Ulfj; 

While V, Chase, t2SMabS. 158, ranisliv. Ferrib, 2 illaek.OOT; Blaiielj 

® Ciiperton v. Seliinidt, 25 Cai. 470; ard v. ihowo, 3 Wall 245. 

IliOner v. Stanley, 12 F. IL 217; Mar- * Banews v. Kindrui, 4 Wall 3011; 
ihiill V. Shafter, 32 Cal. 170; Miles v. Barrett v. Ilirge, 5t) CuL 1)55; Ma^’s v 

Caldwell, 2 Wall 3S; Dlauehaid v. 5Vood, 50 Cal lib 

Bnrvn, 3 Wall. 249; Campbell v. MMiles v. Culdweli/2 Wall 35. 

Von. I -15 
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merit in ejectment binds the parties and tlicir privies, and estops 
them from denjiiig that the plaintifl; was entitled to the pos- 
session of the premises at the time of its renditiorn Privies are 
those who enter under the defendant in ejectment, or acquire an 
interesi in or through him, or in coiiusioii with him.^ So wdiere 
a plaintiff has been restored under a writ of restitution to the 
possession of the demanded premises in an action of ejectment, 
the defendant so evicted is estopped at law to deny that the plaint- 
iff was riglitfiilly restored and that his own prior possession was 
wrongful/'' If, ill an action of ejectment against a tenant, the 
landlord assumes the defense and puts his title in issue, the judg- 
ment rendered therein bindis him as effectually as tliough he was 
made a party defendant.^ So where a person is admitted to 
defend as landlord, he is estopped from making any defense 
which his tenant would he estopped from making.^ A joint 
judgment in ejectment against several, if reversed as to one, is 
2 'e versed as to all ; it is either void 'In toto, or not at all. 

§ 20L When a plaintiff avers title and right of possession in 
liimself, and the defendant denies these allegations, and on tbe 
other hand avers title and right of possession in himself, the title 
pr-ima facie m controversy; and in such a case the judgment 
operates as an estoppel in any future litigation between the same 
parties, unless it should be shown that one of the parties was pre- 
vented from making his title available in the former suit by some 
temporary impediment, such as an outstanding lease or license, or 
that he had acquired some new title since the former judgment® 
The doctrine that a judgment cannot be pleaded in bar or given 
in evidence by way of estoppel, arises from the fact that the action 
of ejectment at common law is between fictitious persons, and 
has no applicability to one action for possession of real property, 


^ Satteriee v. Bliss, 36 Cal. 489 ; 
Marsliall v. Shafer, 3S Cal. 176; 
Mitchell V. Davis, 23 Cal. 381; Mi‘ 
honey v. Van Winkle, 33 Cal. 459. 

^Mairn V. Bogers, 35 Cal. 816; 
Haihia v. Roberts, 33 Ga. 45. 

3 Valentine v. Mahoney, 37 Cal. 389; 
Calderwood v. Brook, 28 Cal. 126, 


Dimmick v. Dernng, 32 Cal. 488; 
Douglass V. Fulda, 45 Cal. 592 ; Rus* 
sellv Mallon, 38 Cal. 203; Wheelock 
V. Waischauer, 84 Cal. 265 ; Mi 
Creeiy v. Eveiding, 54 Cal. 1G8, 
Wiggings V. Reddick, 8 Ired. 38U. 
® SheHy v. Dilley, 3 I^ev. 21; 
Mahoney v. Van Winkle, 33 Cal. 448; 
Iniei'bon v. Sansome, 41 Cal. 552 
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'wliicli is more like the writ of entry or assize than the old action 
of ejectment. One action, although called ejectment, seems to 
combine the properties of a writ of assize, of entry, and of right, 
and as such, a judgment in an action is an estoppel in regard to 
all titles litigated. But where, since the judgment, new rights 
and titles have accrued, it is no bar to another action. In States 
where the fictitious form of the action of ejectment formerly in 
use has been abolislied, and issue is made by the parties in their 
real names, and the land is accurately described, a verdict and judg- 
ment in such action, where the title to the fee is in question, is a 
bar to a second trial for the same cause of action between the 
same parties^ in the absence of statute law to the contrary. 

But ill Missouri it was decided (owing to a repeal of the 
statute) that there was no bar in such actions.^ 

In a late case® the rule is thus stated by the Supreme Court of 
that State: At the common law, a judgment in ejectment was 
not a finality, whether the titles or defenses were the same or not. 
Nor is the common law rule changed by the Missouri statutes 
which have abolished lease^ entry and onster^ and require the action 
to be brought in the real names of the parties. (Citing.)^ The 
common law rale has always been the law of this State, except while 
section 33, chapter 58 of the revision of 1855 was in force, which 
provided that judgment in ejectment, except of non*suit, should 
be a bar to any other action betwmen the same parties, or those 
claiming by or under them as to the same subject-matter. The 
decisicti of Mr. Justice Miller, 4 Wall. 35, was based on the act 
of 1855, which was repealed in 1857, and the common law rule 
restored as it previously existed. It is a mistaken assumption 
that the sole reason for the ancient rule, in regard to the want of 
finality of judgments in ejectment, w\as the employment of ficti- 
tious parties in the proceedings. A judgment in ejectment con- 

^ Amestri v. Castro, 49 Cal. 325; 941; Haiglit v. Paris, 16 M. & W. 145; 

Sims V. Smith, 19 Ga. 124; Dickeison Doe v. Gustard, 5 Scott, N. R. 145; 
v, Poweli, 21 Ga. 143; Caperton v. Dawley v. Brown, 79 N. Y. 390; 
Schmidt, 26 Cal. 479; Parish v. Per- Stowell v. Chamberlain, 60 N. Y. 
ris, 2 Black. 606; Hodges v. Eddj’-, 52 572, 

Vt. 434; Kelsey v. Ward, 38 N. Y. ^ Fenwick v. Gill, 88 Mo. 510. 

S3; Thrust v. Troublesome, Andr. ® Kimmel v. Benna, 70 Mo. 52. 

297; Doe v. Bather, 12 A. & E. N. S. ^ 32 Mo. 185; 88 Mo. 304; Ibid. 552^ 

50 Mo. 86. 
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fers no title upon tlie party in whose favor it is given. ^ It is 
therefore manifest that the judgment can never be final, and that 
it is always in the power of the party failing, wdiether claimants 
or defendants, to bring a ne^v action.’ Tliis reason is just as 
applicable since the abolishment of lease, entry and ouster, as 
before. It is true, since the courts have allowed parol testimony 
to establish the matters actually litigated in a case without regard 
to the issues made by the pleadings, a change from the old law 
might be more plausible than when the courts held that to create 
an estoppel the precise point of the judgment must be made to 
appear from the record alone, and we do not undertake to say that 
such an innovation might not be wdse and beneficial, although the 
experiment in 1855 did not f)rove an acceptable one, and holds 
us in doubt whether this State is willing to abandon the safe- 
guards of the common law and place traffic in land on the same 
footing with horses and merchandise."’ 

§ 205. A confession of judgment in ejectment is conclusive in 
a subsequent ejectment for the same land between the same par- 
ties or their privies. It must be treated upon the same general 
principles of law that belong to solemn or judicial confessions in 
other eases. The most important interests — not only property 
and liberty, but life itself — are habitually concluded judicially by 
solemn confessions made by the party in interest in the face of a 
court of justice. Is there any reason why ejectment should form 
an exception ? In the nature of things, the interests invo^jved in 
an ejectment suit are no more beyond the power of the party to 
control by his confession, than any other rights of persons or 
property. If he may confess his guilt in a capital case, he may 
most assuredly confess his want of title in ejectment, and a judg- 
ment confessed concludes and estops him and all his privies ; this 
not upon tlie effect of the statute, but of the general principles of 
common law. It is a voluntary waiver of all defenses and of all 
rights under the statutes or at common law — a total and uncon- 
ditional surrender of the field of controversy, which concludes 
him for ever.* And where the attorneys of both parties in an 
action of ejectment enter into an agreement in open court, sub- 
mitting a question of boundary to the final decision of arbitrators^ 

^ Secrist v. Zimmerman, 55 Pa. St. 446. 
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the award of the arbitrators and judgment thereon is conclusive 
in another action of ejectment between the same parties for the 
same land/ A disclaimer by a defendant in ejectment, unless 
withdrawn or amended by leave of court, operates as an estoppel 
of recoul of the part of the land disclaimed/ 

g 206. In regard to the conclusiveness of judgments in actions 
of ejectment, there is a vast difference in the different States in 
the Union, in the value attached to real estate, and to the title by 
which it is held, as compared with other species of property. 
But there can be no doubt that in all of them the feeling is far 
removed from that which formerly prevailed in England, or 
which prevails there even now. While some of our older States 
still maintain many of the safeguards of the common law, with 
its complicated system of conveyancing operating as a strong drag 
upon the facility and frequency of transfers of real property, in 
the Western States, the inhabitants traffic in land as they do in 
horses or merchandise, and sell a quarter-section of land as readily 
and easily as they do a horse or wagon. The laws of the people 
correspond with their habits. Deeds of conveyance are, by 
statute, rendered exceedingly simple and effectual, the main safe- 
guard ])eiiig a well-digested system of registration. In conson- 
ance with this general facility for traffic, it is their policy to pre- 
vent those endless litigations concerning titles to land, which, in 
other countries, are transmitted from one generation to another. 
The rapid settlement of a new country requires that a title once, 
fairly determined, shall not be again disturbed as between the 
same parties.”* 

§ 207. In England ejectment is a possessory action ; the judg- 
ment, therefore, is not conclusive upon the mere right or title 
and cannot be pleaded in any subsequent suit, whether of eject- 
ment or trespass, in which the title is in controversy ; while a 
judgment in trespass may be an estoppel in a subsequent eject- 

^ Evans’ V. Kaupiiaus, 59 Pa. St. 4 Wall. 174; Beebe v. Elliott, 4 Barb. 
379. 457; Sheridan v. Andrews, 3 Lans. 

2 Greely v. Thomas, 56 Pa. St. 35; 139; Campbell v. Hall, 16 N. Y. 575; 

Jordan v. Stevens, 55 Mo. 361. Castle v. Noyes, 14 N. Y. 329; Fitch 

® Miles V. Caldwell, 2 Wallace, 35, v. Cornell, 1 Sawyer, 156; Oetgen v. 
Per Miller, J. ; Sturdy v. Jackaway, Boss, 54 111. 79. 
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Hiont, tlie estoppel of tlie judgment in ejectment does not extend 
to the title; it is limited only to the right of possession, and is 
conclusive in regard to that only, till reversed or set aside in 
another action of the same nature.* The defendant in an action 
of ejectment, against whom a judgment has been recovered, can- 
not deny the plaintifi’s title in an action for mesne profits, fur tlu* 
simple reason that the only question in controversy in the action 
of ejectment tvas the plairitifi’’s right of possession, and not the 
absolute right to the land.^ 

I 208 . A verdict and judgment for the plaintiff in action for 
trespass quare datmim in which the question of the 

plaintiff’s title was directly involved and adjudicated iipuin will 
be conclusive evidence that lie has a valid title in another 
action against the same defendant. Where a plaintiff has 
recovered in an action of trespass qu, cl. such recovery 
is m adjiidlcata.^ us between the parties, tliat plaintiff’s pos- 
scs.^'icm, liofore the trespass in that suit complained of, was 
peac^eablc, and prior to defendant’s, and of such a character as 
^to entitle the plaintiff to retake it, if it could be dune peace- 
ably. Snell judgment can be used, in any subsequent action of 
trespass to try title, by either of tlie parties or their privies for 
the recovery of the same land,® and will estop the defendant from 
alleging the same title in a subsequent action of ejectment: but 
if the defendant, after the rendition of the judgment, acquires 
title bv purchase ho is not estopped from alleging that fact, and 
such judgment will not be a bar, for the reason that the matter in 
issue is entirely different.'* Where parties are bound by the 
estoppel of a former judgment in such an i^^sue, when raised on 


^ Aslin V. Paikes, 2 Burr. GG5; 
Tayloo v. Ilonle, 1 Burr. 00; Wiikin- 
Bori w Kii‘b}% lo C. B. 450; Dim'xpI v. 
Man, 3 Pa. Si. 2U0. 

“ Doe V. Wrialit, 7Q B 305; Di^e 
V. Wells, 3 Excin^. OGS; Bailey v. 
Pairplay, G Biiiu. 400; lauyU v. 
Ilousse, 3 Hawk', 40; Ciiirae v. Rti- 
nec'ker, 11 Wluait CHI; Ik v. 
Matwku’f, 2 Julius. 500; Banuw v. 
Abeel, 3 Johns. 4^1; Ju(ksun v. Baii- 


ikill, 11 Johns. 405; Van Allen v. 
1 Johns. Cas. 38 

- Coil Co. V. Cobb, S3 III. 183; 
Fiuktu V. Lua(‘tk 13 Rich. L 108. 

Biiit V. btdnlieiali, 4 Cow. 350; 
Xivin V. Meuai, 5 Harr. 272 ; Shet* 
tlf^woith V. Hiigliej, 0 Pach. L. 387; 
Warwick v. rndenvt'otl, 3 Head, 338; 
WLdtakef V. Ja<*k^ou, 2 II. A C. 930; 
Picack V. Chambers. 7 B. Mon. 5G5 
Cc li V. Johnson, 11 B Mon. 35. 



tne record in pleading, they must be equally bound, wlieii it arises 
on tlie trial under tlie general ishiied 

§ 209. Tlie well -settled principle that a judgnient negativing 
the right of a plaintiff or defendant stated in his plea estops hitu 
in a subsequent action from assorting that right against the saiiio 
pariy, may be further illustrated by the following casoh : In m\ 
action on a pronii^Kiry note, where tlie defense was fraud, and 
the judgment was rendere<l for the defenda|it, the verdict was 
lield hi anolliei* action on another note growing out of the same 
transaction, conclusive evidence of the fraiid.^ TIiun where the 
defendant pleaded want of consideration by reason of false repre- 
sentati^jiis of the vendor concerning the value al goods sold, in 
an action on a promissory note, ami tlie plaintiff recovered jndg* 
nient for part only of the note, the defendant w^as barred of his 
action for false representations.’ So, in an action fur interest 
due on n bond, a judgment for the jdaintiff fur the amoimt of 
the interest claimed will bo conclusive evhlcnce in an action on 
the bond, ainl estop the defendant from alleging fraud, for the 
reason that it was a defense wdiich was available in the former 
suit, and the presumption is tliat it was so used and on the 
same principle, in an action of assumpbit for goods sold and deliv- 
ered, a verdict against the vendee on the ground that the sale 
was fraudulent as against the vendor s creditors, is conclusive of 
fraud in a subsequent action between the same parties for other 
goods which were not included in the first action. So a judg- 
ment against a firm on a note made by one of the partners will 
be conclusive evidence of the existence of the partnership, the 
mating of the note, and the riglit of the partner to bind the firm 
in a subsequent action brought by one of the firm to recover 
damages from the plaintiff in the former action for fraudulently 
taking the note for the individual debt of the maker ; and the 
court held that the estoppel of the former judgment beyond tlio 


^ Small V. Leonard, 26 Yt. 209. 

2 Doty V. Brown, 4 N. Y. 71; Chase 
V. Walker, 2G Me. 555; Whirch v. 
Howard, 14 Lid. 455; Bank v. Ed- 
wards. 10 Gray, 387; Drake v. Peiry, 
6S 111. 122; Bowman v. McKleroy, 15 
La. Ann. 63. 


® Burnett v. Smith, 4 Gray, 50. 

^ French v. Howard, 14 Ind. 455; 
Van Dolsen v. Abeiidrotli, 43 Y. 
Sup. Ct. 470; Preble V. Supervisors, 8 
Bis 358; Edi^ell v. Sigerson, 20 
583; Clevelaud v. Creviston, 93 Iiid 
31; B. C., 47 Am. H. 3G7. 





faet of the making of the note and the right to bind the firm, 
would not prevent a recovery in an action for damages, provided 
it eoiikl bo done without controverting the isbues which had been 
irrevocably settled in the first action/ A judgment upon an 
accounting between partners is conclusive as to all partnership 
matterb between them/ And where defendants plead iii abate- 
ment tlio non-joinder of others whotri they claimed to be 
(' )j)artiiers, and succeed in their plea, the record is conclusive in 
another action against the ]>arties setting up such plea that the 
pci’bons alleged in tlndr plea were partners/ So a judgment 
again-'t several as copiirtnerb is conclusive, in a subsequent action 
between the same purticb, of such partnership/ So a decision 
that a banknipt’s discharge was fraudulently obtained is conclu- 
sive of the fraud in another action where the discharge is pleaded. 
In an action for forcible entry and detainer, a judgment for tlie 
pluiiititl will be coiieliibive as to the lawful possession of the 
land in action for assault committed by the defendant at the time 
of the entry, wlierc the defendant attempts to justify on the 
ground that tlic legal possesbion is in him and not in the plaintiff. 

§ 210. Whenever a judgment cannot be rendered without 
deciding specific issues, it will be conclusive on those issues in 
any future litigation between the same parties and wliere a 
judgment is rendered ou one of two notes it will be eonchbive 
ill an action on the other, of the mutters litigated and decided in 
the first, though it has to be shown by parol tCbtiuiony, the record 
lieing silent ou the matter, “ It makes no diifereiice wdiether 
the judgment is on a question of law or fact, for whenever the 
coimtnictioii of an instrument has been judicially determined, it 
must be followed in every other action where tlie same issue 
arifeos between the same partieb** and those in privity with them 


^ CUirlblhia v, Pierc^^, 7 Ga. 4C4 ; 
Ljncli V. BwantOD, 54 Me. 100. 

® Htiyrs V. 44 Burb 151. 

^ WUikir V. ISduilluef, 15 S. & R. 
150. 

* DiitUaj V. Wooduian, 0 (lisli 1 * 55 . 
TnisU'es v. 4*2 X. U L. 

115; It K. (V). Y. S( liutte, KsU V. X 
11. S; Hawes v. Water lu., 5b.tY'}<r, 


287; Bdi v R.iymoiid, 18 Conn. 91; 
P(*rkin& v. Walker, 19 Yt. 144; Gard- 
ner Y. Bufkbee, o Cow. 124; Tread- 
wtll V. Stel»l)ins, 0 B(»b. 538, Bait v 
SteriUnua, 4 C'ow. 559; ILiwley v 
101 Hi 054 

wart V. btebhins, 30 6G; 

luui;'']ancl v Spalding 3 Barb 341; 
U. ll \ R ll, 20 Wall. 13T; EdgeB 
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in law or Obtate.’^ Thus, where the matter pasbed upon is tli 
right under the language of a eextain contract to take receipts o 
a railroad, the judgment concludes the question of the nieaiiiii 
of the contract in a suit for subsequent tolls Deceived under th 
same contract/ So where a judgment liab been rendered again? 
a person upon a Tcrdict of a jury, tinding him to be an origim 
])ro!nisor of a note in the suit specified iubtead of an iiidorbei 
he ib estopped to deny that relation in any litigation with an 
odier })arty to the note/ So a judgment upon an i-biie of iat 
joined by tlic pleadings in an action is conclusive against the pa 
ties, although no relief is asked upon it or reference made to ' 
in the petition/ However numerous the questions involved in 
suit, if they were tried and decided, the renewal of litigation f< 
any one of the same causes violates the doctrine of pes udjiul 
mta iib much as if the first suit presented but one issue/ x\ 
adjudication by a competent tribunal is conclusive, nut only i 
the proceeding in whicli it is pronounced, but in every otlit 
where the right cr title in controversy is the same, altiiuiigh tl 
cause of action may be diilerent, between the same parties ( 
their privies. Thus a former adjudication in a suit to recov( 
taxes paid on certain lands for certain years is conclusive i 
another suit between the same parties and their privies, to recov* 
taxes paid on the same land for subsequent years, wdien the pa 
ments for all the years were made in the same right, without ai 
change in the relation of the parties or of the law govern! i 
their rights, where in the former action the bill was d ism isse 
without prejudice as to of the lands, but the gross ainoui 

of taxes claimed to be recovered was agreed to have been pa 


V. Sigerson, 26 Mo. 683; Shirley v. 
Fearne, 33 Miss. 653; Manly v. Kidd, 
33 Miss. 141; Bloodgood v. Carsey, 
31 Ala. 515; Slurdevant v. Kaiidall, 
53 Me. 149; Wilson v. Davol, Bosw. 
019; R. R. Co. v. Wynne, 14 Ind. 380; 
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v. Steelenbur, 2 Abb. App. 189; 
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Bank v, Edwards, 10 Gray, 387; 
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137. 

^ Sturtevant v. Randall, 53 Me. 14 
2 McGregor v. McGregor, 21 low 
441. 

* Whitehurst v. Rogers, 38 M 

503. 



jOD^ 


JLXilb XiilW UJD JUOXUrJTJliJJ. 


on all the lands held^ and adjudication as to the recovery of the 
taxes paid on all the lands/ 

^ 21L When a former judgment is used by way of an estop- 
pel, the plaintiS may reply, that it did not f elate to the same 
property or transaction in controversy in the action to which it 
is set up ill bar: and the question of identity thus raised is de- 
termined by the jury, upon the evidence adduced/ And though 
the dechiratiuu in the former suit may be broad enough to include 
the subject-matter of the second action, yet, if, upon the whole 
record it is doubtful whether the same subject-matter was aetU' 
ally passed upon, parol evidence will be admitted to show the 
tnitli. If, in the pleadings, there are several distinct counts, the 
evidence may have referred to either, or all, with equal propriety ; 
the judgment, in such a case, is only pdma facie evidence upon 
any one of the counts, and evidence aliunde is admissible to 
rebut it/ Parol evidence is admissible to show what facts, not 
inconsistent with the record, were necessarily or actually the basis 
of the tiiiding/ where the record is silent ; and in aid of the 


’ Goodenow t. Litclifield, 59 Iowa, 
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Judgment to identify the parties/ as well as to identify tlm coi 
tro’/ersy and diow that the matters in issue and decided in tl 
fir.'^t action arc the same as tho^e presented for deterininatioii 1 
the seconds This is a question of great <lelicaey. Coiiiis sltoiil 
take care not to tempt persons to try experiments in one ac'tioi 
and when they fail, t() suffer them to bring other actions for t!i 
same demand. The plaintiif who brings a second action ungl 
not to leave it to nice investigation to see wliefher the two ean-i 
of action are tiic same. lie ought to show beyond all coiitia 
versy that the second is a different cause of action from the iirs^ 
in which he failed. 

Where one wrongfully takes another's liorse, and scills Lo‘n 
applying the money to his own use, a verdict and judgment i 
trespass, in an action by the owner, for the taking, will bi^ eilV< 
tual as an estoppel in an action of for the money n 

ceived, or for the price, the eanse of action being proved to Ij 
identical/ And upon this same principle, if a plaintiif <le(*lan 
on two counts, as, for instance, one on a promissory note, and th 
otlier for goods sold, and takes a judgment for the note, bi 
offers no evidence on the other count, it will not be a bar t 
another action for goods sold but if the plaintiff had adduce 
evidence on the count for goods sold and delivered, and tli 
judgment bad included this with the other demand, it can I 
pleaded as a judgment recovered upon the same cause of action 
so an adjudication of indebtedness upon an item of account b 
one court will be a bar to an action upon it in another, notwitl 
standing it was not the intention of the plaintiff to include it i 


8 Wend. 44; Young v. Kummell, 2 
Hill, 480; Beebe v. Elliott, 4 Barb. 
457; Boii(‘liard v. Dias, 3 Demo, 328; 
Russell V. Place, 94 U S 606; Davis 
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44 Conn. 424; Cai ter v. Sbibles, 74 
Me. 273; Bank v. Scimlenberg, 48 
Mick. 109; Gates v. Bennett, 33 Aik. 
475 

^ R. R. Co. V. Yeates, 67 Ala. 164; 
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^ Jones V. Miller, 3 Fed. R. 384. 

^ Spurlock v. R R. Co., 76 Mo. 67; 
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Black, 7 Crancli, 565. 

^ Seddon v. Tutop, 6 T. !i 607; 1 
R. Co. V. Daniel, 20 Graft. 366; Tlioi 
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the former action. The fact that it was presented and submitted 
with the case will be conclusive of the adjudication. Thus 
Vhere the plaintiff sued the defendant on an account in which 
was the following item : To amount of R. P. B., $200,” evi- 
dence was introduced in relation to said item^ but which way 
or what determination w’as made of it did not appear. In 
another action^ brought upon this item, it was found by the court 
that plaintiff ^^did not intend to include said claim in the former 
suit, although he held the same at the time, and it might have 
been iiiclnded in said claim.’’ But the Supreme Court, on appeal, 
said that this demand was included in the other suit, that evidence 
wars introduced thereon, and on the whole case. It is not a mate- 
rial question as to whether plaintiff was allowed this item in the 
other action or not. If it was presented, evidence introduced 
upon it, and it Avas not withdrawn but submitted with the case, 
the jiulgment is a complete bar, and the plaintiff cannot now be 
heard to say that he did not intend to include this claim in the 
other siiitd 

§ 212. The judgment must be on the merits. If the real 
merits of the action are not decided in the first, the prior judg- 
ment is no bar.^ Generally, where questions of this kind arise, 
regulating the identity of the matters litigated in the former suit, 
parol evidence is admissible, to show wduit transpired on the 
former trial, in order to explain the record f and if the record 
shows that the same cause of action was apparently determined in 
the first suit, it will he pri?nafac!e, but not conclusive evidence 
that it has passed rerrijudJcattomf^ and tlie burden of prov- 
ing that it did not, is upon the party against whom the record is 
used. Where the party against whom a record is sought to be 
used fails to offer any evidence to show that the general verdict 


^ Street t. Beckman, 43 Iowa, 406; 
Baker V. Stinclif*eld, oT Me. 3H3; Bar- 
rett T. FaiKiig 8 Oreg. 152 
^ Seden v. Tutop, 0 Term R COT; 
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V. Cioy, 2 Johns 277: Dickenson v. 
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ill tlie prior action was not rendered upon the issue iiivolFinp: 
merits, the Judgment in the fin^t ^ait, iuhtead of being 
evidence for the party in whose faror it wa-^ rendered, is eon- 
IlL 2 )ce, in order to know what is within tlic estoppel 
of a jiidgineiit, it is necessary to go beyond the judgineiit, fir-t to 
the demand or cause of action, ami next to ihe defense or aiisiun* 
made by tlie defendant, and regard every qncvstion as tiiudlj 
adjudged against the unsuccessful party, which would have the 
etf(‘ct of an Cbtoppel for him, if determined in his favoie This Ih 
the rule, where the point is set fortli detinitely on (he rer*ord,and 
also where the general issue is subbtitiited fur tiie special plea, 
whore the questions raised by the evidence and presunlcil tu the 
jury can be ascertained with certainty from the tcbtimony of wit« 
nesses or the dccdsion of tlic judge before whom tlic can o is 
triedd While the evidence of a juror is admi&^^ble to show the 
identity of the subject' matter in different actions, it cannot he 
received to contradict tlie rc('(>rdd But the rule never has In^vn 
extended to the introduction of evidtmee showing the action taken 
by the jnrjq or what matters were considered by them. To do 
so might tend to the contradiction of the record ; and th’s Is not 
permissible, 

§213. A fact is not less at ishue or within the conclusion of 
the verdict, because it is eompribcd in a general traverse or aver- 
ment, and the only difference between the cav^es, where the issue 
is genera], embracing various matters, and those where it is lim- 
ited to a single point, is, that the estoppel, wldcli appears by the 
mere inspection of the record in the one case, must he made out 
by evidence in the other ; so that, when what was actually decided 
in a former suit can be ascertained by parol evidence, it will b(3 
an estoppel, notwithstanding the ambiguity of the record, or a 
change in the form in which the question is presented/ So, a 


1 White V. Simonds, 33 Vt. 178; 
Day V. Vallette, 25 Ind. 42. 

^ White V. Simonds, 33 Vt. 178. 
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vmlict for tlie defendant in an action brought for the lecovery 
of a chattel, which was conveyed by a deed, which is put in evi- 
dence at the trial, and relied on as a source of title, will be con- 
clusive of the validity of the deed in a subsequent suit for another 
<diattel comprised in the same instrument/ 11711611 a question 
litigated in a second suit is the same as that decided in the first, 
the estoppel will not he less binding, because the cause of action 
is different, and the identity of the points actually in dispute 
cannot appear without extrinsic proof/ Thus a decision that 
the defendant did not owe the plaintiff contribution on one bond, 
was held to estop him from recovering it on another, given at the 
same time and in course of the same transaction, although parol 
evidence was necessary to apply the bar of the former proceeding 
to the demand in suit.® 

§ 214. A traversable fact, put in issue in a court of competent 
jurifadiction between the same parties, and tried by that court, is 
a bar to another action, based on the same fact, although the relief 
abked in the last case is different from that in the first. Thus, a 
suit by the wife for alimony, based on the desertion of tlie hus- 
band on a given day, and whieli is denied by the husband and 
found against him, is a bar to an action for divorce, by the hus- 
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band against the wife, based on the desertiuri of the wife at the 
same time. A cause of action, having for its groiiud or foimda 
tion the same matters as arc decided upon in a former suit between 
tlie same parties, is barred by the former suit.^ Thus, a judg- 
ment in an action of contract for a breach of an agreement to 
discharge an execution is a bar to an action of tort, in which the 
same facts are alleged as in the former suit, with the addition of 
!in averment of special damages resulting from an arrest on the 
execution.® 

§ 215. In the case of Sheldon v. Edwards/ the learned judge 
says, “ That the question whether the foriner suit and judgrnent 
thereon was bar to the action, depends upon the question whether 
it was a judgment upon the whole merits. The same defense 
was set up in the answer tliere, as in this suit. The facts were 
particularly found there, though not all precisely as they are in 
this suit. On the judgment there can be no dispute or denial 
that both issues were distinctly passed upon, found and adjudged ; 
the same deiemse was pleaded, the facts found and the law ad 
judged. ^Vhy, then, was it not a bar to this action? It is said 
that whore the action is dismissed or judgment given for the 
defendant upon a preliminary point before reaching the merits, 
it is no bar to another action.^ No one can dispute the sound- 
ness of the rule, but these cases have no sort of application to this 
one. Take a })laiuer case ; an action is brought upon a draft 
1)efore the days of grace had expired. The defendant answers : 
first, that the draft is usurious; second, that it was paid; third 
that it was premature. The defendant being entitled to gmee 
tbe court found eaeli issue for the defendant, and judgment was 
accordingly entered. Can any court assume to say that the Jndg 
immt was given upon one issue more than upon another, wlien 
the record shows it was given alike upon all ? Can it be denied 
that each of these issues was tried and adjudged I Whut court 
then can detract from the power or force of the coiiHequeiices 
flowing upon such ^udgment upon the issues? It is stated that 

^ Kaliscli V. Kaliscli, 9 Wis. 529; ^ 35 N. Y. 286; Oleson v, Merriliew. 

Roberts V. Heim, 37 Ala. 678; Lee v, Wis. L. News, 110. 

Kingsbury, 13 Tex. 68; Baker v. * Ilugbcs v. Blake, 1 Mason, 515; 
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estoppels must be mutnal ; that if these issues upon the merits 
had been found the other way, and the complaint dibinissed 
because the action was prematurely brought, there would have 
been no estoppel against the defendant from trying them again 
if another action was brought. This seems plausible, but I think 
unsound. It is the judgment upon the findings that makes the 
estoppel. If the judgment be one of nonsuit, or in the nature of 
a nonsuit, and the action be dismissed, nothing whatever is ad- 
judged in respect to a subsequent suit. It is no bar to anything ; 
an action is brought on a draft, and the plaintiff, after evidence 
on both sides, is nonsuited, judgment of nonsuit entered and paid. 
The next day he brings the same action again, and succeeds ; the 
former of course being no bar. Bat suppose, instead of a non- 
suit, tlic judgment had been for the defendant upon the merits, 
because he failed to prove tlie defendant’s handwriting, it is 
equally clear that the jiidgment would have been binding and a 
bar, whether it was founded on the finding of a court or referee 
or the verdict of a jnry.”^ As a farther illustration of this 
principle, a second action of replevin to recover certain personal 
property mortgaged to appellee to secure a promissory note, was 
commenced. A similar suit had been brought before, and judg- 
ment rendered for appellant, because no demand had been made 
by appellee before the suit was brought. A demand was duly 
made before the bringing of the second suit. The defendant 
pleaded estoppel by the former adjudication, but the plaintiff had 
judgment in his favor. The court said, ‘‘ If a demand was neces- 
sary, and the appellee was defeated in the former action for the 
want thereof, he is not estopped from maintaining this action. 
The action of replevin will not lie unless the goods were wrong- 
fully taken or are unlawfully detained. It was stipulated in the 
mortgago in question that appellant was to retain possession of 
the property until the debt became due. The detention of the 
property after the debt became due was not nnlawfiil until a 
demand was made for it ; and an action of replevin to recover 
such property could not, therefore, be maintained without this 
action ; and tlie former suit having failed for want of a demand, 
it constitutes no bar to this action,^ 


^ Sheldon v. Ed^^ards, 35 N. Y. 286. ’ Iloberts v. Norris, 8 C. L. J. 32. 
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TliiiSj in an action bj attachment, in addition to the indebted- 
ness for which judgment was prayed, plaintifi set out a note not 
yet due, alleging that it was a lien upon the attached property, 
and asking that any surplus arising from the sale of such property 
be applied to its payment ; its validity was acknowledged by the 
defendant, who pleaded a counter claim. Before the trial, the note 
matured ; it was offered in evidence and considered by tlio j iry 
in arriving at their verdict. To a subsequent action upon the 
same note, defendant pleaded the former judgment. Ilcld^ that 
no judgment having been prayed thereon in the former case, the 
note was not in issue as a cause of action under the pleadings, 
and the judgment therein was not a bar to a future recoveiy. 
In this case the court say “The attachment, as we understand, 
only issued for the claims due. Therefore the allegations in the 
petition, in reference to the note sued on in this action, must be 
regarded as surplusage. It is further alleged in the answer : 
^ That said cause (the former action") was subiniltcd to the jury 
and the said note in this action sued on was . . . offered 

in evidence, both as a can've of action and ground of recovery 
and to reduce or defeat defendants’ counter-claim thereon ; that 
tlie jury in the determination of the question of indebtedness 
. . considered the note sued on in this actiom and in 

arriving at their verdict charged B. with the full amount thereof 
and allowed C. the full amount of said note.’ A judgment is 
only conclusive on the matters which are directly in issue, and not 
those which are brouglit incidentally into a controversy during 
a trial. Ordinarily, the pleadings in a case constitute, make, 
define and limit the matters in issue.* If, under the pleadings in 
the former action, the plaintiff could not obtain judgment on the 
note if introduced in evidence and the proof entitled him thereto, 
it would seem necessarily to follow that no judgment could be 
rendered which would bar bis right of action thereafter. It is 
wholly immaterial what the jury did — whether they allowed, dis- 
allowed or considered the note in arriving at their verdict. The 
only question is, did the note sued on constitute an issue in the 
former action ? If the rule be established that the action taken 
by a jury determines what has been adjudicated, much iin- 

^ Cram v. Boss, 48 Iowa, 233. * Allen v. Newberry, 8 Iowa, 65. 
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certoinlj prov»il! Their .rtion, rrholtar right or wrong, 

can have no effect on tlie question presented. 

S 216. What is meant by an estoppel being mutual is, that 
the particular judgment is binding upon both, 
either. The merits luaving been determined m 
and iTid^^’nient entered thereon, it is coTiclusive upon ^ 1-" 

li-'llrh-ood. It it entire., .nn.n.h In.order a ,ndg.„e.,t 
in another action between the same parties slial ^ 
estoppel, it should appear that the identical ^ 

the iuo tiled were passed upon by the court 01 ;; .^*;;^.^“; 
former trial.’ It must, therefore, be cleaily evideii ^ a 
judgment cannot operate as an estoppel to anotbei , 

thelubsequent suit is not only founded upon the same con ti act 0 
os .hot Ihigatod iJ the hrst, hn, tho. 
action is brought for the wrong or redress which th p J o 
taTe Srtt ooSon.’ So, . judgment for . defendant an on aotiou 
brouoht to recorct damages for an alleged deeeplion in mdneii g 
t r pWntia to enter i«o a contract, ean be »« «■“ *» “ 

„ ion » the eontracf or on a bond given for the fnlhlhnent of 

cored or veid fer f.and, ean be no reason wh, it tl onid not be 

“Zedd Eve,, tact which exists on record 

the record, but when the question is as to the lea - ] 

0 , e » or io show a hi to another suit, or to la, the onnda. 
Z of an ’action of indomni,, the ide.tit, rf the c-ojUet.„ 
may be proved by other than record evidence. 
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matter lias been tried between the same parties; and has been 
decided before, is a fact depending partly on parol evidence and 
partly on the record. Bat while a record can be explained, it 
cannot be added to or contradicted, and where a record distinctly 
shows what matters were in issue and decided, parol evidence 
will not bo allowed to show that other matters not within the issue 
were likewise adjudicated.^ Parol evidence may be received for 
the purpose of showing whether or not a certain question was 
determined in a former suit. After a record of a former judg- 
ment has been put in evidence, it may always be followed by 
such parol evidence as may be necessary to give it its proper 
effect to show the scope and extent of the decision ; either to 
show thnt the issues actually determined were in fact broader and 
more extensive than what appears on the face of the judgment 
itself, or to show that some fact was not passed upon and deter- 
mined at all, which apparently on the face of the record was 
adjudicated in a former suit. Parol evidence cannot be lawfully 
admitted to contradict a record. But in a general verdict and 
judgment, however conclusive is the judgment of all matters 
adjudicated, it is, in most cases in general assumpsit or book 
account, absolutely necessary to resort to parol evidence to 
ascertain whether certain specific items of book account or claims 
in assumpsit, were submitted and adjudicated in the trial of the 
case, or not ; and when the fact is ascertained that an item 02 
claim was submitted and considered, the claim becomes merged 
in and concluded by the judgment, and has, thereafter, no exist 
ence as a claim for litigation or dnspute.*^ 

§ 317. But where a plaintiff brings an action against a defend 
ant, and the declaration contains several causes of action, and h< 
gives evidence on all the counts, but for want of evidence fails ii 
establishing some of them, the judgment is an estoppel to aiiothe 
action on the counts he has failed to sustain, and if a claim i 

1 Price V. Dewey, 6 Sawyer, son, 48 Tex. 133; Harvey v. Drew, 8 
493; Morey v. King, 51 Yt. 383; 111. 606; Underwood v. French ,6 Ore^^ 

Manning v. Irish, 47 Iowa, 650; 66. 

Sitzcnnick v. Lucas, 1 Esp. 44; ^ Gray v. Pingry, 17 Vt. 411 

Aimstrong V. St. Louis 69 Mo. 309; Spooner v. Davis, 7 Pick. 14( 
8. C., 32 Am. R. 499; Ilohertsv.John- Clemens v. Clemens, 37 N. Y. 5i 

Post V. Smith, 48 Yt. 185. 
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submitted to a jury, and they disallow it or allow less than the 
plaintiff is entitled to recover, the verdict and judgment is a con- 
clusive bar to anotlier action for the same cause. ^ Thus, S. had 
sold and delivered to D. several lots of staves, all at a price fixed 
by a contract, whereby S. was to deliver and D. to accept all the 
staves to be got out by S. iu 1863. x4.fter all the staves had been 
delivered, S. sued D. upon the contract, and the case went to 
judgment. During the trial S. failed, by reason of the absence 
or drunkenness of a witness, to prove an item of 2,546 staves, and 
that item he withdrew from the jury. He afterward sued D. to 
recover for the item thus withdrawn : Reld^ that the item being 
within the former declaration, and being a part of the articles 
furnished under a single contract entirely executed, the ease 
could not be distinguished from any other in which a party has 
failed for lack of proof; and the former judgment was a final 
determination of the damages to which S. was entitled under tlie 
contract,’* and where, through error of the referee in a previous 
suit, the plaintiff failed to recover the whole amount due on a 
bond upon wiiicli the action was brought, the judgment will, 
nevertheless, bar a second suit upon the bond to recover the resi- 
due.® So where a declaration contained a count iu trover and 
another in trespass, there was a general verdict for the plaintiff 
and judgment thereon. Such verdict and judgment is sufficiently 
certain to enable the defendant to plead the former recovery in 
bar to another suit on the same cause of action.'^ 

§ 218. Where a plaincili’s claim is divisible, part of it can be 
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Barnhardt, 17 Ind. 183 ; Goodrich v. 
Yale, 8 Allen, 454 ; Hobson v. Com' 
monwealth, 1 Duvall, 173. 
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withdrawn and another action brought/ hut where it is indivisible^ 
the defendant cannot be vexed by having it split up into separate 
causes of action ; and a judgment in a suit for part of a claim is a 
bar to another action for the remainder. Parol evidence is not 
admissible to show that matters yonwtjj fade witliin the estoppel 
of a judgment are exempt from ifs operation. When the cause 
of action upon which the judgment is rendered is entire, and 
therefore insusceptible of severance or apportionment, the estop- 
pel extends to the wdiole, and it cannot be sliown that any part 
w^as withheld from the decision of the court or the jury.® So 
inflexible is this rule, that even on the clearest proof that no 
evidence was given as to part of the demand in controversy/ or 
that it was overlooked by the jury in rendering their verdict, or 
that by inadvertence a judgment is taken for less than the parry 
is entitled tod Thus, if a plaintiff in an action to recover for loss 
of a house burned through carelessness of employees of a railroad 
company, deducts by mistake from his claim the amount of the 
insurance money which he has received, the judgment therein, if 
clearly pleaded, will bar a father recovery.® So where several 
actions tor trover w^ere brought for the taking of several articles 
of goods at the same time and by one act, it was held that a judg- 
ment for part of the articles was a bar to anotlier action for 
the residue.® So where trover was brought for a horse, it was 
held that trespass for taking tlie same could not afterwards be 
maintained, for in trespass he might have recovered damages 
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for the force and violence for taking the horse, yet having elected 
to bring an action for the horse only, or for its value, he is bound 
by his election, and not allowed to carve two suits out of tlie 
same cause of action/ So, for an entire contract for the payment 
of money, or for the sale of goods, and an account for goods 
sold and delivered, consisting of several distinct items, delivered 
at different times, but all due, is an entire demand within the 
meaning of this principle, and a recovery for apart is a bar to any 
action for the residue/ 

An account for a bill of goods purchased on one day is to be 
taken as one entire transaction in the absence of a contrary inten- 
tion between the parties. The creditor cannot split it into several 
demands and actions, so as to give a justice of the peace jurisdic- 
tion, when the dealing was continuous, and nothing appears on 
the face of it, or in the account rendered, indicating that either 
party intended that each item should constitute a separate trans- 
action/ Thus a recovery by an attorney in one of two suits 
brought on different portions of a bill for fees, for the purpose of 
bringing it within a justice’s jurisdiction, will bar a recovery in 
the other/ 


§ 219. When a party brings an action for a part only of an 
entire indivisible demand, and recovers judgment, be is estopped 
from subsequently bringing another action for another part of 
the same demand, and he cannot afterward avail himself of the 
residue^ by way of set-off in an action against him by the oppo- 
site party/ Nor can a party, by assigning part of his claim to 
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Y. 548 ; Phinney v. Barnes, 17 Conn. 
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Payne, 101 III 325 ; S. C., 40 Am. R. 
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another, divide an entire cause of action, nor by any means sus- 
tain more than one suit on it, and if two suits be brought, a 
recovery in the lirst will bar the second;^ as an entire cause of 
action cannot bo divided, a judgment for or against tlie plaintiff 
for a portion will be as conclusive against his right to maintain 
another action for the balance, as though the judgment had em- 
braced the whole/ The rule that prevents a party irom splitting 
up his cause of action into small payments, takes awniy his rem- 
edy for the residue entirely, and having once claimed by action 
or defense a part of an entire subject matter, the law allows him 
no remedy for the other part, else there could be no end to liti- 
gation/ The rule that one cause of action cannot be split into 
several, is as applicable to actions ex delicto as to those ex con- 
tractu a single act of trespass or conversion can be the foiind- 


213; Carvil v.Garrigues,5Pa. St. 152; 
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^ Ingraham v. Hall, 11 S. & R 78; 
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Francisco, 44 Cal. 294; Wickershani 
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nagle v. Cocks, 19 Wend. 207 ; 
Church v. Brown. 54 Barb. 191 ; Ins. 
Co. V. Cochran, 27 AIa.282; Borgesscr 
V. Harrison, 12 Wis. 544; Staples v. 
Goodiicli, 21 Barb. 317; Waterbury 
V. Graham, 4 Sand. 215; Wanen v. 
Cmiiingc, 6 Cush. 103; Smith v. 
Jones, 15 Johns. 229; Marsh v. Pier, 
4 Rawle, 273; Crosby v. Jerolman, 
37 Ind. 277; Camp v. Morgan, 21 111. 
255; Stewart v. Todd, 9 Q. B. 707; 
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Sweeny v. Dougherty, 23 Iowa, 291; 
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Mellor, 50 Miss. 391 ; Henderson v. 
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atioli for but one suit for damages.^ Thus, a judgmeiii for 
the plaintiff against a railroad company, for damages, foi the 
destruction of a building by fire communicated from a locotno- 
tivc, is a bar to a subsequent action against the company for the 
destruction of other buildings by fire communicated from the 
building first destroyed, although the subsequent action is brought 
and prosecuted for the l)eiiefit of an insurance company which 
has paid to the plaintiff the amount of a policy of insurance 
upon such other buildings/ 

§ 220. A party cannot divide and recover in parts, in differ- 
ent actions, a clahn which in its legal nature is indivisible. The 
difficulty which is often experienced is increased rather than 
diminished, if courts are to rely on the doctrine of ^tare decisis 
in making their decisions. That a party shall not be allowed to 
split up an entire and indivisible claim and recover upon it in 
fragments in different actions, is itself palpably reasonable and 
is well enough settled. A party should not be vexed with a 
multitude of suits for one and the same cause of action. There 
can be no reason given why he should be, but sufficient and nu- 
mej’oiis reasons why he should not ; oiemo debet bis vexari 
un a et eadem causa^ and interest TeipubliGCB ut si t finis liiiwnfi if a 
party divide a single and entire cause of action once, what limit is 
there, but the caprice and will of the party, to endless divisions ? 
for what depends upon the mere caprice or will of an adversary, 
may be said to be without limit. To allow a single claim to be 
divided and recovered in parcels would be instituting an unrea- 
sonable doctrine that would necessarily lead to vexatious and end- 
less litigation. To effectually prevent this, the law wisely holds 
that a party cannot recover in parts a claim which in its legal 
nature is indivisible. So, where a plaintiff brings an action of 
trespass or trover for one of several chattels carried off or con- 
verted at the same time, or for any other indivisible act or wrong, 
and reeoveis judgment, it will be effectual as an estoppel to any 

1 Lamb v. Walker, 3 Q. B. D, 389; ^ Trask v. R. R. Co., 2 Allen, 231. 
Wbite V. Mosely, 8 Pick, 33G; Bran- 2Lock\er v. Ferryman, L. H. 2 
nenburg v. R. R. Co , 13 Ind 100; App. Cas. ol9; Spang’s Case, 5 Co. 61; 
Savage v. French, 13 III. App. 17; Brennan v. Moyer, 98 Pa. St. 374; Fer- 
Johnson v. Smith, 8 Johns. 383. rer s ('ase, 6 Co. 7; Davis v. Bledsoe^ 

09 Ala. 362. 
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future litigation bj the same parties for the rebidue/ So a judg- 
ment, recovered against one of two wrong-doers, is an estoppel 
to an action bj the plaintiff against both.''* Thus where a bed 
and quilts wmre taken at the same time and bj the same act ; a 
recovery in trover for the quilts was held to be a bar to a recov- 
ery in trover for the bed. As the same rule is applicable in 
actions of contract, a vendor who sells goods at the same time 
and place to the same person, cannot multiply costs in bringing 
as many actions as there are parcels, but must include the whole 
in one action, even when they were delivered at different periods.® 
The amount due on a book account is regarded as one debt, 
although it may be composed of a hundred charges ; it would be 
gross injustice to allow the creditor to divide it into as many 
actions or demands as there are items in the account ; and it is 
for this reason that such claims are generally regarded as cntiic 
and indivisible/ So, where an indebtedness is contracted \utlj a 
merchant, most of the articles furnished being purchased by the 
husband, and the account runs through several years, some of the 
items being such as the statutory estate of the wife is liable for, 
others for the expenses of tlie husband and his estate, and this 
account is kept as one continuous running account on the books 
of the mercliant, such account constitutes but one debt, for the 
whole of which the husband is liable ; and but one suit can be 
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maintained against him for its recovery/ So, an entire demand 
for goods sold at one time, although in different parcels or bar- 
rels/ or upon a contract for the payment of money in a gross sum 
and at one time, whether as rent or any other indivisible consid- 
eration/ cannot be apportioned or severed, and if once made the 
subject of a judicial decision, will be absolutely and forever ex^ 
tinguished, notwithstanding it can be shown by the clearest 
proof that part of the demand was withheld and that the judg- 
ment which was rendered was only for the residue of the amount 
ill litigation/ 

§ 221. This difiSculty presents itself, and that is, to ascertain 
what is an entire demand ; the rule is, that all acts of the same 
nature, performed at the same time, are regarded as one act in 
law, and cannot be made the subject of several and separate 
actions where they are continuous instead of being simultaneous; 
the same rule applies, unless it be shown by proof that they are 
distinct causes of action. Where goods are sold, services ren- 
dered, or money received, under such circumstances, that the 
different items while occurring at different times are but one 
transaction, the cause of action will be entire, and a recovery 
for any part will be conclusive against the right to sue for the 
balance.^ So wages due for work and labor performed at differ- 
ent periods, under a general hiring or retainer, form but one 
demand, and cannot be severed by withdrawing the amount due 
for a particular month or week formally from the record in one 
suit, and making it the basis of aiiothei*/ The cause of action 
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is not the less entirej because the services were not continuous 
but if there had been different hirings each one iniglit have been 
a cause of action : so, where a man paid by the day or week 
returns to his employer after a short absence, it will not constitute 
a new contract, nor entitle him to bring separate actions for that 
which, although performed at different periods, is, in the eye of 
the law, one consideration. But where the consideration is dis- 
tinct in nature, place, or time, and unless the circumstances sur- 
rounding the transactions are such as to indicate that they are 
to be regarded as a whole and should be treated as an entirety, 
the 07ms is upon him who alleges the fact, and unless proven to 
be so, it is not so considered.^ Where a person is employed for a 
year, at a stipulated sum per month, but is discharged before the 
expiration of his term, and thereupon sues and obtains judgment 
for the amount due up to the time of such discharge, he is not 
thereby estopped from instituting proceedings to recover the bal- 
ance due him for the remaining portion of the year.® 

§ 222. The doctriue is settled beyond controversy that a judg- 
ment concludes the right of parties in respect to the cause of 
action stated in the pleadings in which it is rendered, whether 
the suit embraces the whole or onl y part of the demand constitut- 
ing the cause of action. It results from this principle, and the 
rule is fully established, that an entire claim, ensuing either upon 
a contract or from a wrong, cannot be divided and made tlie sub- 
ject of several suits: and if several suits be brought for different 
parts of the same claim, the pendency of the ffrst may be pleaded 
in abatement of the others, and a judgment upon the merits in 
either will be available as a bar in other suits.^ 
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§ 223. Aliy sum accrued and payable at the time an action is 
commenced on a single covenant, and not included in the judg- 
ment, cannot be recovered in another action, even though brought 
previously. Thus, where a suit for several months’ rent was pend- 
ing, another suit for an additional month’s rent, due at the time 
of the bringing of the former suit, was brought in another court, 
and judgment taken. Both suits were general assumpsit for use and 
occupation. The judgment in the second suit is a bar to the first 
suit, and the omission to plead the first suit in abatement of the 
second is not a waiver of the right to plead the judgment in bar 
of the first suit.^ So where a lease for three years reserves an 
annual rent of $500, but stipulates that it is payable in two 
installments of $750 each, at the end of the first and second 
years, the lessor cannot maintain a statutory attachment on the 
crop for $500 and an ordinary common law action for the residue 
of one of the installments, since this would be splitting up an 
entire indivisible cause of actiou.’** So a party who has paid 
a judgment and costs before its reversal, if he seeks to recover 
back the same, cannot split his demand and recover the damages 
paid in one action and the costs in another ; and, after suit for 
the entire demand, the defendant cannot, by any act of his, com- 
pel the plaintiif to recover the costs in one suit and the damages 
in another.^ Thus, A., who was employed the trustees of a 
church to perform certain services for one year, at a fixed com- 
pensation, having performed such services for that year, after- 
wards, at tlie request of the priest connected with the church, and 
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upon tlie promise of the same compensation, performed the same 
services for another year. He then brought suit against the trus- 
tees for a balance claimed to be due him for the first year ; and, 
having recovered judgment therefor, brought a second suit for a 
balance claimed to be due for the second year. Held, that both 
claims must be considered as growing out of the first contract, 
and, both being due wdien the first suit was brought, the judg- 
ment therein constituted a bar to the second suit.' In a late case, 
in the same State, that court says, where a note is given, payable 
in one year, with interest payable semi-annually, a suit brought 
two years thereafter, and a recovery of the interest, is no bar to a 
subsequent action on the note to recover the principal. In such 
case, the promise to pay interest is a distinct cause of action from 
the promise to pay the principal. Each promise constitutes a 
distinct cause of action.* How this principle accords with the 
following rule laid down by the same court is difficult to ascer- 
tain. “ Held, that both claims must be considered as growing out 
of the first contract, and, both being due wdien the first suit was 
brought, the judgment therein constituted a bar to the second 
suit.’’^ The claim for interest is one peculiarly arising out of the 
original contract ; without a principal sum there would be no claim 
for interest, one depends on the other, and both are the result of 
the one contract of loan. It is barely possible that the doctrine 
that there must be an end to litigation will be overruled and in 
time become obsolete. It is a settled principle that a party seek- 
ing to enforce a claim, legal or equitable, must present to the 
court either by the pleadings, or proofs, or botli, all the grounds 
upon which he expects a judgment in his favor. He is not at 
liberty to split up his demand and prosecute it by piecemeal, or 
present only a portion of the grounds upon which special relief 
is sought, and leave the rest to be presented in a second suit, if 
the first should fail. There wmuld be no end to litigation if suidi 
practice were permissible.* Thus, if there are several payments 

^ Kosenmucller v. Lampe, 89 111. Adams, 1 Allen, 28 ; Sparliawk v. 
312. Willis, 0 Gray, 168. 

2 Dulaney v. Payne, 101 111. 325; ^ j^osenmuelier y. Lampe, 89 III 

6 . C., 40 Am. R. 205; overruling Secor 212. 

Sturgis, 10 N. Y. 548; Bank v. ^ Stark v. Starr, 94 U. S, 585; Brant 

Y. Coal Co , 93 U. S. 386. 
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due under the same contract at tlie time suit is brouglit to recover 
one installment, a judgment for the amount of the latter will be 
held to be in satisfaction of the whole, as all the sums being due 
could have been included in the action.^ 

§ 224. The true distinction between demands or rights of 
action are several and distinct, in that the former arises out of 
one and the same act or contract, and the latter out of diiferent 
acts or contracts. Perhaps as safe and simple a test as the sub- 
ject admits of, by which to determine whether a case belongs to 
one class or the other, is by inquiring wdiether it rests upon one 
or several acts or agreements. In case of torts, each trespass, or 
conversion, or fraud, gives a right of action, and but a single one'^ 
however numerous the items of wrong or damage may be, in 
respect to contracts, express or implied, each contract affords one, 
and only one, cause of action. The case of a contract contain- 
ing several stipulations to be performed at different times is no 
exception; although an action may be maintained upon each 
stipulation, us it is broken before the time for the performance 
of the others, the ground of action is in the stipulation, wdiich is 
in the nature of a several contract ; wdiere there is an account 
for goods and labor performed, where money lias been lent to or 
paid for a party at different times, or several items spring in any 
way from the same contract, wdiether only one or separate rights 
of action exist, will, in each case, depend upon wdiether each 
case is covered by one or separate contracts. The several items 
may iiave their origin in one contract, as on an agreement to sell 
and deliver goods, or perform work, or advance money ; and, 
usually, in the case of a running account, it may be fairly im- 
plied that it is, in pursuance of an agreement, that an account 
may be opened and continued, either for a definite period or at 
the pleasure of both the parties. But there must be either an 
express contract, or the circumstances must be such as to raise 
an implied contract embracing all the items, to make them, when 
they arise at different times, a single or entire demand, or cause 
of action. 

^ Jarrett v. Self, 90 N C. 478. v. Simons, 7 Mo App. 376; Porter v. 

® Gns Co. V. Ilowell, 92 ill. 10; Cobb, 23 IIuii, 278; Geiser Co. v. Far- 
Clarke v. Yorke, 52 L. J. Cbu 32, Kerr mer, 27 IMinn. 428 



§ 225, Wlien, however, simnltancons or successive contracts 
are so far different that they cannot be united, or described as 
constituting a single consideration in pleading, the contract will 
not be entire unless made so expressly ; and a party who lends 
money and sells goods, at the same time and place, to another, 
may either bring a joint or separate action, as he may see iit. 
Distinct contracts of sale constitute distinct causes of action, 
luiiess by agreement or by inference from circumstances they are 
blended so as to constitute one entire demand.^ When several 
promises or covenants are contained in the same instrument, or 
where a covenant is made to pay money from time to time, by 
installments, a separate action may be brought for each install- 
ment, as it falls due, on the several covenants when broken, helore 
the period fixed for the payment or performance of the others.* 
And as the defendant ought to have as much latitude as the 
plaintiff, he will not be estopped from taking advantage of a 
defense to an action brought under these circumstances, by having 
neglected to plead in a former action, wdien it would have been 
equally available.^ And unless the stipulations in an instrument 
are essentially distinct, after the occurrence of several breaches, 
they must be made the subject of one action/ In one case 
where the defendants removed a pauper from the town of 

to M and left him there. He had no known settle- 
ment in the State, and M had to assume charge of him ; and 

the defendants brought him there for the purpose of throwing 

the burden of his support upon that towm. M sued them 

for damages, and recovered the amount expended in his suppoit 
up to the time of trial. They then requested the defendants to 
remove the pauper, but they refused to do so. The pauper con- 
tinued a charge upon the town, and M afterwards sued again 

for the damages that had accrued since the former judgment, 
alleging the original bringing of the pauper into the town by the 
defendants, their leaving him there, and their refusal to remove 

' American Buttonhole, etc. Co. v. v. Payne, 101 111. 335; S. C., 40 
Thornton, 28 Minn. 418. Am. R. 205; Am. Co. v. Thornton, 28 

Secor V. Sturgis, 22 N. Y. 548 ; Minn. 418 ; Memmer v. Carey, 30 
Perkins v. Hart, 11 Wheat. 237; Wolf Minn. 458. 

V. Wilton, 30 Pa. Bt. 202; Mills y. s Hughes v. Alexander, 5 Duer, 488. 

Garrison, 3 Ahh. App. 297; Dulaney ^ Hopf v. Myers, 42 Barb. 270. 
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him. The fonoer recovery was held a bar to the second a‘‘- 
tion/ The ca‘=:e is not, like that of a continuance of a nuisance 
a coBatantly renewed cause of action. The whole injur}” wais, in 
contemplation of law, done by the first act of bringing the pau- 
per into the town. Though there might be difficulty in ascer- 
taining the exact damage which might result, ioasniuch as it de- 
pended upon contixigencies, yet it was no more difficult than in 
many other cabcs of fntni'e and consecpiential damage, which, 
resulting from one w^rongful act, can be made the ground of but 
one action. If a plaintiff recover compensation for part of a 
cause of action, it is a satisfaction for the whole. 

§ 226. Judgments, like all contracts, aie vitiated by fiMud. 
Thus where an insurance agent gave bond to liis principal, con- 
ditioned to pay over and account for all moneys received by him 
as such, judgment having been recovered by them on this bond, 
for money nut accounted for and paid over, a scire facias wms 
issued, assigning as a breach that the obligor had received a fur- 
ther sum of money, for which he failed to account, and the receipt 
of wdiicli he fraiidnlently concealed ; and on pleading the former 
judgment as an estoppel to the subsequent action on the same 
bond, the court held that the fraudulent concealment was suffi- 
cient reason for cot including the sum in the original pleading, and 
rendered judgment in the subsequent action for the amount 
proved to have been concealed.^ A conditional judgment for the 
full amount of a promissory note, rendered in a suit to foreclose 
a mortgage given to secure the note, is no bar to an action for 
tlie recovery of money received from the debtor by an attorney, 
to be applied in part payment of the note, w”liicli be was then 
holding for collection, and on which he neglected to apply it.^ 
So, a suit by an administrator cum testaiuento anaexo against an 
exe(‘ator who bad been removed from his office, for the assets 
remaining in his hands, is a bar to another action for tlie recovery 
of funds whicli have been received by the executor before the 
institution of the lirst suit, but are not included in the judgment, 
in consequence of a mistaken impression that they were not due 

^Marlborougli v. Sisson, 31 Conn. ITettleton v. Beach, 107 Mass. 499 ; 

Spencer v. \rigneiix, 20 Ca), 442. 

2 Johnson v. Ins. Co., 12 Mich. 216; ^ISTettleton v. Beach, 107 Mass. 499. 
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at the time it was rendered.^ But if tlie defendant fails triitli- 
fully to account for tlie assets in liis hands, it is an indicia of 
fraud, and the former suit would not be a bar on account of fraud ; 
blit if it is a mistake of the plaintiff, without concealment and 
falsehood on part of the defendant, the former action can be 
pleaded as an estoppel.^ And in a case where the plaintiff recov- 
ered a judgment on a bond, wherebj the defendant was hound 
to the plaintiff to abstain from all injuries to the plaintiffs prop- 
erty, was held a bar to a subsequent action of tort by the same 
plaintiff against the same defendant, for particular injuries com- 
mitted to the property, between the time of giving the bond and 
the beginning of the former action.® 


§ 227. When, however, several causes of action are set forth 
in the complaint, the law presumes that the judgment covers the 
whole ; but tliis presumption may be rebutted by clear proof 
that it extends to only one of the counts, or part of them/ So, 
a presumption that a judgment obtained on a contract for tlie 
payment of money in installments, ineludos the whole amount of 
the debt, may be rebutted by parol evidence that a portion of the 
installments were not due, and that the action and judgment 
could not include them at the time of its rendition, and a judg- 
ment recovered for that portion wliich could not have been 
included in the former." A plea of former recovery in trover 
may be defeated by proving that the property for which the 
subsequent action is brought was not converted until after the 
first litigation was decided; in cases of this kind judgments 
could not have been rendered on demands which did not accrue 
‘prior to the rendition of the judgment in the former action ; and 
in a late decision in Massachusetts, it was held that a judgment 
in an action of tort, in the nature of an action of trespass guare 


^ Pinney v. Barnes, 17 Conn. 420. 

♦ 2 State v. Morton, 18 Mo. 53. 

® Goodricii v. Tale, 97 Mass. 15; 
Bettys v. B. R. Co., 43 Iowa, G02. 

^ Goddaid v. Selden, 7 Conn. 521; 
Brown v. King, 10 Mo. 56; Smith v. 
Talbot, 11 Ark. 666; Webster v. Lee, 
5 Mass. 334; Badger v. Titcomb, 15 
Pick. 409 ; Croft v. Steel, 6 Watts, 
VoL. I— 17 


373; Benket v. State, 3 Ind. 248; Car- 
ter v. Hanna, 2 Ind. 45 ; Parnell v. 
Hahn, 61 Cal. 131. 

« Wilson V. Wilson, 9 S. & R 529 ; 
Steiner v. Gower, 3 W. & S. 43; Kane 
V Fisher, 2 Watts, 253 ; Armsfield v. 
Meech, 31 Mi^s 316; Doty v. Brown, 
4 N. Y 71; Marcellas v. Country- 
man, 05 Barb 201. 
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clausum^ was not conclusive in another action between the same 
paities, ipon the same close, if there was nothing to show that 
the two trespasses were identical,^ and that a judgment in an 
action for the conversion of a tree was not conclusive evidence 
of the title in a suit to recover the premises on which the tree 
stood, although accompanied bj proof that the only question liti- 
gated in the former suit was the question of title/ In a still 
later case the same court said : ‘‘ The finding and award of 

referee in an action of trespass brought by A. against B. for cut- 
ting and carrying away wood growing upon the premises, is 
admissible at the trial of a writ of entity to recover the same 
premises, instituted by plaintiff against defendant, it being shown 
that the question of title was tried and passed upon in the for- 
mer action, and that parol evidence was admissible to show that it 
was tried and passed upon. The admissibility of the record of 
the former judgment between the same parties depends upon the 
question whether the issue upon which the present case turns 
was in fact litigated and decided in the former suit. The trial of 
an action of trespass may turn upon the question of title, and if 
that question is put in issue, tried and passed upon by the jury, 
or court or a referee, the verdict or finding and judgment fol- 
lowing it are competent evidence of that fact in a subsequent 
writ of entry between the same parties, even if it does not 
operate as a conclusive estoppel.® The pleadings in the former 
suit between the parties alone do not show upon Avhat ground the 
judgment was based.'^ But to a complaint to recover the possession 
of real estate and to quiet the title of the plaintiff, and answer 
alleging that in a former suit by the plaintiff against the defend- 
ant, the defendant was charged with having committed a trespass 
upon the real estate in question, by cutting and carrying away 
timber trees growing thereon, and that after issues were joined, 
the case was tried, and the only question litigated in the trial was 
the title to the real estate, and that a finding and judgment 

^ Horse V. Marshall, 07 Mass 519. Sawyer v. Woodbury, 7 Gray, 499; 

3 Johnson v. Morse, 11 Allen, 540. Burden v. Shannon, 99 l^flass 200. 

s Eastman v. Cooper, 15 Pick. 276; « Evans v. Clapp, 123 Mass. 165; 

Dutton v. Woodman, 9 Cush. 255; White v. Chase, 128 Mass. 153; S. C, 

21 Abi. L. J. 135. 
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was rendered tlierein in favor of tlie defendant, — Held a good 
answer/ 

§ 228. It may be shown that matters which might have 
been litigated and included in a former judgment, were excluded 
from its operation by evidence that not only the particular cause 
of action embraced in the second action was withdrawn from the 
record, but that the evidence adduced upon the trial of the for- 
mer action upon the demands submitted to the jury, related to a 
particular or specific demand entirely different from that upon 
which the subsequent action is founded."* Thus two bills of goods 
do not constitute one demand when one may become the subject 
of suit before the other becomes due, or when the remedy for one 
is barred before the time is expired for the other.® So on a 
general verdict on a complaint embracing a half a dozen counts, 
that the evidence was given on one count only, and that there w^as 
none on the other, as if an action was brought upon a note, and 
for goods sold and delivered, and for money loaned, it may be 
shown that the verdict was rendered on the note and that the 
other two counts were withdrawn ; or that no testimony was 
adduced to sustain the other two counts ; or that a judgment on 
the common counts for work and labor which is a prima facie 
conclusion that it includes all the work and labor performed by 
the plaintiff prior to the commencement of the action, yet in a 
subsequent action for work and labor it may be shown that it is 
different from that which formed the subject of the former 
action. So a judgment in an action for goods sold and delivered 
will not be available in another action of a like nature for goods 
sold prior to the commencement of the former action, though the 
plaintiff might have included it in his first suit.'^ But a judg- 
ment in favor of a vendor for the price of part only of the goods 
sold is a bar to a subsequent suit for non-delivery.^ 

^ Campbell v. Cross, 39 Ind. 155. Sweet v. Tuttle, 14 N. Y. 465 ;l 

* 2 Abdill V. Abdill, 33 Ind. 460; Wright v. Butler, 20 Johns. 367; 
Bynkert v. State, 6 Ind. 248; Sweet v. Banker v. State, 6 Ind. 248; Phillips 
Tuttle, 14 N. Y. 465; McCreaiy v. v. Berick, 16 Johns. 136; Brony v. 
Casey, 45 Cal. 128; Cook v, Burnley, King, 10 Mo. 57; Bridge v. Gray, 14 
45 Tex. 97; Evans v. Clapp, 123 Mass. Pick. 556; Preston v. Peek, 1 E. B. 
165; While v. Chase, 128 Mass. 153; & E. 386. 

Paine v. Ins. Co., 12 R. 1. 440. ® Lawrence v. Hunt, 10 Wend. 80; 

3 Stickel V. Steel, 41 Mich. 350. Stevens v. Teft, 8 Gray, 419; Sawyer 
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§ 229. A party cannot sustain a suit on a ground wliicli would 
liave constituted a sutEcient defense to a former action against 
him. He must set up and plead all matters which are strictly 
matters of defense, as he cannot afterwards re-litigate those same 
matters in a new action/ So, where a party has a defense wdiich 
he neglects co make, he is estopped, after the rendition of judg- 
ment from seeking relief, in a court of equity. But wliere a 
defendant i» ignorant of the facts which constitute his defense at 
law pending the suit, or the defense is not available at law, the 
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case forms an exception to the rale, that equity will not interpose 
to relieve against a judgment at law ; but if he be guilty of any 
negligence, courts of equity cannot interfere. So, a physician 
against whom judgment has been rendered for malpractice can- 
not recover in action for professional services, in the course of 
which the malpractice is alleged to have occurred, while a judg- 
ment for his services will be a bar to a subsequent action for mal 
practice. Thus, whore in a justice’s court plain ti£E brought an 
action to recover six dollars for professional services, the defend- 
ant confessed judgment for the amount, and then brought an 
action in another court claiming damages for an alleged malprac- 
tice occurring during the time for which the services were ren- 
dered on which judgment had been confessed ; the court there 
held, that the judgment in the justice’s court in favor of the 
surgeon for professional services was a bar to any action by the 
defendant against him for malpractice in performing such services 
where the judgment was rendered by confession without a 
trial, and although the suit vras brought by the surgeon 
and judgment was rendered prior to bringing the action for 
malpractice,^ on the ground that the judgment in the former 
actions being presumptive if not conclusive proof that there is no 
cause of action or foundation for the subsequent suit, and that a 
recovery could not have been had without establishing a perform- 
ance of the contract. So where one is induced to indorse a 
promissory note by the statements of the payee that it was a 
mere matter of form, and that he would not be troubled about it, 
and afterwards suit is brought and he makes no defense, and 
judgment is rendered, he is estopped from claiming that the 
judgment is not binding upon him. But where, after the judg- 
ment, statements to a similar effect were made under such cir- 
cumstances as to justify the indorser in believing and acting upon 
them, and in supposing he was not liable, and he was thereby in- 
duced to abstain from securing himself, when he might easily 
have done so, until the maker was insolvent, and an execution 

1 Davis V. Talcott, 12 N. Y. 184; Newton v. Hook, 48 N. Y. 676; 
White V. Merritt, 7 N. Y, 352; Bel- Brown v. Mayor, 66 N. Y. 385; Guest 
linger v. Craigue, 31 Barb. 534; v. Brooklyn, 79 N. Y. 624; Ackley 
Edwards v. Stewart, 15 Barb. 67; v. Westervelt, 86 N. Y. 448- 
Gates V Preston, 41 N. Y. 113’ 
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was then levied upon his property, it was held that he was not 
bound by the judgment, and that he was entitled to a perpetual 
injunction.* So, a plaintiff who has declared specially on a con- 
tract will be entitled to rely on the judgment in his favor as con- 
clusive that the contract was in force during the period over 
which the declaration extended. So, where a plaintiff had sued 
a defendant on the same contract of lease as that set forth in the 
declaration, and recovered judgment against him, it was a good 
answer to a plea that the lease had been amended before the 
breach for which the former action was brought.^ The rule that 
the estoppel of a judgment must be certain, and will not be 
extended by implication to matters not embraced in its terms, 
does not hold good wdiere the implication is irresistible, or so far 
aided by extrinsic evidence as to leave no room for doubt. 

§ 230. A judgment is conclusive not only to the point which 
it professes to decide, but of matters which it was necessary to 
decide, and which were actually determined as to the ground 
work of the decision.® So, where an order reciting that John 
and William 'were the lawful children of their parents, and that 
their last settlement was in the parish of Hartingtou, was held 
conclusive of the settlement of the parents as well as of the 
children, because the one was involved in the other, and appeared 
from the record, though not set forth in it, for the reason that it 
partook of the nature of a proceeding in rem.^ 

An order of removal of a pauper unappealed from or affirmed 
on appeal, is conclusive upon the township charged thereby, and 
no other removal of such pauper can be made, except to subse- 
quently acquired settlement. That such an order unappealed 
from is conclusive upon the parties to it is conceded to be beyond 


^ Roberts v. Miles, 13 Mich. 397 ; 
"White V. Meriitt, 7 M. Y. 852. 

Faust V, Kamsey, 7 Ohio S. 457; 
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dispute. Bat that it shall be so upon the township charged 
against its rights to remove the subject o£ it to a subsequently 
discovered legal settlement in some other municipality, not a 
party to such order ^ such order, unappealed from or confirmed 
upon appeal, not only binds the immediate parties to the litiga- 
tion as to each other, but is conclusive as to all the facts found 
or necessary to have been found in support ot such judgment, 
upon all parties subject to the jurisdiction of the court rendering 
the judgment.* It has, however, been held that a judgment in 
an action by one town against another for supplies furnished to 
a pauper claimed to belong to the defendant town, in which it is 
determined that the pauper is a settled inhabitant of that town, 
is not a judgment hi rem^ and is binding only on the parties to 
the suit and their privies.® 

§ 231. A judgment in favor of a servant who is suing for 
wages, or a physician who has brought an action for his fees, is 
in form merely that the plaintiff is entitled to the compensation 
which he claims. But it also conclusively establishes that the 
plaintiff did all it was necessary for him to do in order to recover, 
and estops the defendant from denying that such was the case, 
or recovering damages for an alleged want of care or skill in the 
course of business in which the plaintiff ^vas employed.® While 
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ham V. Bowei*, 77 N. Y. 76; Davis v. 
Bedsole, 69 Ala. 362; Nemetty v. 
Naylor, 63 How. Pr. 387; Blair v. 
Bartlett, 75 N. Y. 150; Gates v, 
Preston, 41 N. Y. 113; Edward v. 
Stewart, 15 Barb. 66; Ballinger v. 
Craigue, 31 Barb. 534; Howell v. 
Goodrich, 69 111. 566; Collins v. Ben- 
nett, 46 N. Y. 400; Merriam v. AVood- 
cock. 104 Ma^s. 326; Hanley v. Foley, 
18 B. Mon. 519; Connor v. Varney. 
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an estoppel cannot be drawn from a judgment bj arguing fiom 
it to anything that lies beyond, it is otten necessary to reason 
back to the foundation on which it rests, on the principle tliat 
when a conclusion is indisputable and could only have been 
drawn from certain premises, the premises wnll be equally indis- 
putable with the conclusion. A former judgment is conclusive 
not only of tho thing directly decided, but of every fact which 
was essential to the adjudication. A judgment that a plaintiff is 
entitled to compensation for an alleged wrong, is not merely a 
judgment that so much is duo, but it is also a judgment in favor 
of the right or title set forth by the plaintiff, and against that 
opposed to it or relied upon by the defendant ; and althougli this 
may bo in one sense a mere inference or presumption, still it is a 
necessary inference which cannot be controverted.^ So, where 
the owner of mules, transported by railroad, being sued for the 
carrier’s charges before a justice of the peace by an assignee of 
the claim, set up in defense that one of the mules was injured 
through the negligence of the carrier, and sought to recoup his 
damages, but the justice rendered judgment against him for the 
full amount of the charges, the judgment was a bar to a sub- 
sequent action by him against the carrier to recover such dam- 
ages.^ 


§ 232. The Supreme Court of Wisconsin, in a late case,® while 
controverting the doctrine of Gates v, Preston, said : “ Where, 
after an action was commenced in the Circuit Court against a 
physician for malpractice in attendance upon a certain case, the 
physician instituted a suit in the court of a justice of the peace 


for the value of his services for 
the defendant therein interposed 

10 Guiy, 231; King t. Chase, 15 N.H. 

0 , Slovens v. Miller, 13 Gray, 283 ; 
Ilii} lies V. Orel way, 19 A. L J 180. 

iTuska V. O’Jjiieii, C8 N. Y. 499 ; 
Kane v. Fisher, 2 Watts, 24G ; Heath 
V. Fiackelton, 20 Wis, 320; State v. 
Beloit, 20 Wis. 79 ; Allis v. David- 
son, 23 Minn. 442 ; Bank v. It. 
R. Co., 69 Ala. 305 ; Cranford v. Si- 
monson, 7 Poll. 110 ; Tiustees v. 
Keller, 1 Ala. 406 , Herndon v. Gi- 


such attendance, in which suit 
a general denial as to the value 

vens, 16 Ala. 261; Mervine v. Paiker, 
18 Ala. 241 ; Wittick v. Traum, 25 
Ala. 317; Chamberlain v. Gaillard, 26 
Ala. 504 ; Lyon v. Odom, 31 Ala. 
234; Moore v. Appleton, 34 Ala. 147; 
Bohe v. Slickney, 36 Ala, 482; Durr 
v. Jackson, 50 Ala. 203, Kaiser v. 
Wagoner, 59 Iowa, 40. 

^ R. R. Co. V. Henlein, 56 Ala. 368. 
®Resseqiiie v. Byers, 52 Wis. 650; 
S. C., 38 Am. R. 775. 
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of sncli servicesj bat afterward failed to appear at tlie trialj and 
judgment for tlie value claimed was entered in favor of the phy- 
sician ; such judgment was no defense to the action for malprac- 
tice, and a supplemental answer setting it up as a plea in bar 
thereto was demurrable, upon the ground that the issue in this 
action was not necessarily involved in the justice’s suit, and the 
plaintiff may maintain it notwithstanding the defendant recovered 
for his services in that court. The plaintiff’s claim for damages 
resulting from malpractice constitutes a separate and independ- 
ent cause of action, which he can enforce without distuibing any 
matter litigated in that ease. He was not compelled to make the 
defense before the justice tin t the defendant’s services were of 
no value, in order to save his rights. He had his election either 
to Tecoxijp his damages pro tanto in the justice's court or go for 
his entire claim in this, and in support of their opinion cite the 
following cases : 

Sykes v. Bonner,^ in which it was held that it ■was not neces- 
sary for the defendant to prove that the plaintiff was guilty of 
negligence.” In another case® it was said: ‘‘It is very doubtful 
whether the defendant in the action before the justice could, 
under his answer, have shown that the plaintiff was guilty of 
malpractice.” (The defendant could certainly have set up all the 
defenses he had in that action ; and if the action for malpractice 
was then pending, he certainly could have set it up as a plea in 
abatement to the action before the justice.) 

O’Connor v. Varney,® where it was held that a judgment for 
the defendant in an action for work done under a contract, upon 
the ground of imperfect performance of the work, is a bar to a 
subsequent action by him to recover damages for such non-per- 
formance.” 

‘'Bodurtha v. Plielon^ was an action brought before a justice 
of the peace on a note for the price of a horse. The defendant 
set up a breach of warranty, and judgment was given for a part 
of the note. The plaintiff appealed, and the defendant was 
defaulted. Meld: that that judgment was no bar to an action 
on the warranty. This was put on the ground that on the appeal 
the judgment before the justice was vacated, the defendant with- 

- 1 Gin. Sup, Ct. Rep. 464, ® 10 Gray, 231. 

a Crawfoid v. Earl, 38 Wis. 312. ^ 13 Gray, 413. 
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drew his defensej and judgment was entered for the full amount 
of the note. The court said : “ The plaintiff could not maintain 
this action, if the judgment recovered against him on his note 
given to the defendant for the price of the colt were in force. 
He would have received in the deduction of forty dollars from 
the amount of that note, his damages for the deception practiced 
on him by the defendant in the sale of the colt, and have been 
thereby barred from any furtlier remedy for that deception.” 

Bascom u Manning* was an action of damages for breach of 
warranty of cotton. It appeared that the defendant had pleaded 
the same facts in defense of an action in Massac-husetts for the 
price of the cotton, but suffered judgment there by default. 
Held : that the Massachusetts judgment was no bar.” The court 
said : ‘‘ Whether there was in fact a warranty, and if so, whether 
it was broken, and what amount of damages the plaintiff suffered 
thereby, are questions which were not in point of fact litigated in 
the Massachusetts suit, and are not, therefore, res adjudioata. It 
is irue^ theplea^ which was not withdrawn^ raised these qiiesiions. 
and there was ajiidgonentfor the ^plaintiffs. But the fact that 
there w^^as a judgment upon a default makes it as certain that this 
counter-claim was not passed upon and settled, by an actual adju- 
dication, as though the plea had been formally withdrawn.” 
(This ease completely overrules the doctrine of res adjudlcata^ 
for the defendant therein by failure to defend, presumptively 
admitted he had no claim for breach of warranty, and the coun- 
ter-claim may have been pleaded to gain time and delay the 
plaintiff in obtaining judgment.) 

Barker Cleveland,^ where it was held that an action for the 
purchase price of chattels is not affected by a judgment for 
breach of warranty of the same. The action for breach of war- 
ranty does not necessarily involve the question of payment of 
the price. The action for breach might be brought before the 
time for payment had elapsed. “ Unless the vendor depends on 
the ground of non-payment of the purchase price, the court does 
not concern itself with that question.” 

Mondel r. Steele^ was an action of damages for breach of a 
contract to build a ship in a specified manner. The defendant 


3 52 N. H. 132. 


2 19 Mich. 230. 


3 8M. & W. 858. 
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pleaded a judgment in a former action for the price, in wliicli tlie 
same breach of contract was pleaded, and a deduction was made 
from the price on account thereof. Eeld : bad, and that the 
plaintiff might still recover for damage accruing subsequent to 
the delivery of the ship. Parke, B., said: “It must, however, 
be considered that in all these cases of goods sold and delivered 
with a warranty, and work and labor, as well as the case of goods 
agreed to be supplied according to a contract, the rule which lias 
been found so convenient is established, and that it is competent 
for the defendant, in all of these, not to set-off, by a proceeding 
in the nature of a cross-action, the amount of damages which he 
has sustained by breach of the contract, but simply to detend 
himself by showing how much less the subject-matter of the 
action was worth by reason of the breach of contract ; and to 
the extent that he obtains or is capable of obtaining an abate- 
ment of price on that account, he must be considered as Laving 
received satisfaction for the breach of contract, and is precluded 
from recovering in another action to that extent, but no more.” 

In Eigge 'y. Barbridge:^ This was an action of damages 
for negligent construction of a kitchen range, and the de- 
fendant 2^l^(^ded jpayment into courts in an action for the price^ 
of a sum which the yflaintiffs took out in satisfaction. IJeld : 
no estoppel. Alderson, B., said : “ The present plaintiff may 
maintain an action against the defendant for negligence in the 
performance of the work, unless his defense to the former 
action, for the price of the goods, had been to show that the 
work and goods were of no value whatever to him.” Eolfe, B., 
said, “It does not at all appear that the defense of the present 
plaintiff to the former action, for the price of these goods, 
included the damages sustained by him for the improper working 
of the range.” 

In Davis y. Hedges In this case Hannen, J., says, 
Mondel V. Steel leaves undecided the question whether the 
plaintiff was hound to dbtam the ahaternent in the action in 
which he was defendant.^ or Qnight recover it as damages in a 
cross- acti on It is clear that before any action is bi ought 
for the price of a chattel sold with a warranty, or of work to be 
performed according to contract, the person to whom the article 


ilSM. few. 598. 


L. R. 6 Q B. 087. 
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is soldj or for wlioin the work is done, may pay the full price 
without prejudice to his right to sue for the breach of wananty 
or contract, and to recover as damages the difference between the 
real value of the chattels or work, and what it would have been 
if the warranty or contract had not been broken, “ do not 
mean to throw the least dovht on the cases which establish the tjeii- 
eralrule that where a party to a litigation has the opportunity to 
raise some question^ and does not avail himself of tt^ he is in no 
better positicyn than if he had raised 

§ 233. It may be said that there is some conflict in the decis- 
ions in regard to what is concluded by a judgment in favor of a 
plaintiff, and that the rule established by the case ot Gates v. 
Preston, in the Court of Appeals in the State of New York,^ 
and the cases maintaining the same doctrine, are not sound on 
principle. In order to controvert the principle established by 
these eases, authorities are cited by courts holding a contrary 
view. That in actions for the price of an article a judgment for 
the plaintiff is no defense to an action for a breach of warranty, 
which constituted a counter-claim by the defendant, and was not 
set up in the action in which the judgment was rendered for the 
purchase price. It is a well settled rule, based on statutory law 
in many States, that a counter-claim amounts to or is regarded as 
a separate and distinct cause of action, and while it may be set 
up as a defense in an action brought by a plaintiff* against a 
defendant, yet if the plaintiff dismisses his action, it does not 
affect the counter-claim, and the defendant may proceed in the 
same manner as if be had originally commenced the suit on his 
counter-claim. 

§ 231. It is, under the reformed codes of procedure, allow- 
able for a defendant to either plead a counter-claim or withhold 
it and bring an action on such counter-claim. A counter-claim 

^ 41 New York, 113; Blair v. Baitlett, v. Shannon, 99 Mass. 200; Lea v. Lea, 
75 N. Y. 150; S. C , 31 Am. Rep. 435; 99 Mass. 493; Reg v. Haugliton, 18 

Bellinger v. Craigue, 31 Barb. 534; Eng. L. & Eq. 287; R. v. Hartington, 
Howell V Goodrich, 69 III. 566 ; Col- 4E. &B. 780; Heath v. Frackelton, 20 
1ms y. Bennett, 46 N. Y. 490 , Mer- Wis. 320; State v. Beloit, 20 Wis. 79; 
riam y. Woodcock, 104 Mass. 326; Dudley v. Stiles, 32 Wis. 372; Lamp- 
Hanley y. Foley, 18 B. Mon. 519, rey v. Nudd, 29 N. IL 299; Swensoo 
Gorman in re, 12l Mass. 100, Biiilea v. Cresop, 28 Ohio St. 668. 
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must tend in some way to diminish or defeat the plaintiff’s recov- 
ery, and must be one of the following causes of action against 
the plaintiff, or in a proper case, against the person whom he rep- 
resents, and in favor of the defendant, or one or more defendants, 
between whom and the plaintiff a separate judgment may be had 
in the action : First. A cause of action arising' out of the coii- 

o 

tract or transaction set forth in the complaint as the foundation 
of the plaintiff’s claim, or connected with the subject of the 
action. Second. In an action on contract existing at the com- 

o 

mencement of the action. This is decided in New York, Wis- 
consin, North Carolina, Indiana and Minnesota, and is the same 
ill every State w^here the provisions of the New York Code, or 
similar ones, are in force. 

§ 235. A counter-claim includes recoupment and set-off, either 
of which must be used by the defendant in the same action, to 
claim damages from the plaintiff, and are used for the purpose of 
liquidating the whole or part of the plaintiff's claim. Set-off is 
unknown to the common law, and only takes place in actions on 
contracts for the payment of money, as assumpsit, debt, coven- 
ant ; unliquidated damages cannot be set oft‘. In Biair v, Bart- 
lett, {supra) Folger, J., in following the Gates case, afte’’ laying 
down the rule that a judgment is conclusive as to everything 
necessarily involved in the issue, and that the value of the services 
was necessarily involved and passed upon, said : “ But if of value 
they could not have been useless ; and if of use they could not 
have been harmful ; and if not harmful they could not have been 
mala praxis in the performance of them. Hence it is res adjud- 
ieaia between these parties, that there was not the malpractice, 
on the allegation of which, in this action, the plaintiff here seeks 
to recover.” In Dunham v. Bower,* Church, 0. J., said: ““If 
the allegations in this case are true, the defendant was not only 
not entitled to any freight, but the plaintiff was entitled to a 
judgment for the whole amount of his damages. I do not see 
how a right to freight and a right to damages for the destruction 
of the whole property, caused by a violation of the shipping con- 
tract can co-exist.” This seems to be the correct rule, however 
^‘odious” it may be in some cases. Where the plaintiff has no 


77 K. Y. 76; S. C., 33 Am. Rep. 570. 
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claim, the defendant cannot have a counter-claim. The two 
claims in such a case cannot co-exist ; hence a recovery in one 
must be a denial of the other. The claim of the patient an:ainst 
the physician for malpractice, does not admit the physician's 
claim, but denies it altogether; while a counter-claim admits the 
plaintiff’s demand, but seeks to reduce it, or even extinguish it, 
by a legal or equitable set-off. It cannot, therefore, in strict 
legal sense, be a counter-claim, and, therefore, is not the subject 
of an independent action. In all eases of counter-claim, no rule 
of res adjudicata can apply in antagonism to a direct statutory 
provision. 

§ 236. Courts maintaining a doctrine contrary to that of Gates 
V, Preston do so (except where otherwise compelled by statute), 
by violating every principle npon w^hich the doctrine of res 
adj%idieata Without citing again the long and un- 

broken line of cases w'hich will be found in another portion of 
this work, we may state the following as the substance of the de- 
cisions. First. The maxim, ‘interest reipublicm ut sH finis 
litium ” has never yet been questioned ; and, Second. Whenever 
a matter is adjudicated, such judgment decides every matter 
which pertains to that cause of action or the defense set np, or 
which is involved in the measure of relief to which the cause of 
action or defense entitles the party, even though such matter may 
not be set forth in the pleadings, so as to admit proof and call for 
an actual decision upon it. This principle prevails throughout 
the civilized world, with but few exceptions, and includes not 
only what actually was determined, but also extends to every 
other matter which under the issues the parties might have liti- 
gated in the ease ; to everything within the knowledge of the 
parties which might have been set np as a ground of relief or 
defense. This principle is but the repeated reiteration of the 
maxim above cited, which is so deeply fixed in the law ot funda- 
mentals. The maintenance of this principle is one of the neces- 
sities in all civilized communities, and it has been handed down 
fiom generation to generation without ever being questioned 
until the present time ; and we doubt whether there ever can be 
a well-established and universally sustained principle of law. A 
court that cannot doubt, distinguish, or make an exception to a 
well-settled rule of law is among the impossibilities of this age. 
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Tlie case of Gates v. Preston follows the universal rule above 
cited. In the earlj case of Marriott v, Hamptonj it was 
there held that where, in an action, a party had a complete 
defense, as payment, and failed to maintain it, he was concluded 
by that judgment, and although he had the written receipt of the 
plaintiff, yet he was compelled to pay the same money twice. 
This principle has never been questioned. So a party having a 
defense like that of usury, limitation, coverture, tlie statutory 
right of exemption, or any defense which will defeat a plaintiff’s 
claim, and fails to set up such defense, cannot thereafter rediti- 
gate matter which would have defeated the plaintiff’s action in 
another cause between the same parties by simply reversing tlieir 
positions as parties. 

§ 237. The decision in Gates v. Preston, and the cases main- 
taining the principle there decided, hold, that in an action brought 
for the recovery of money for services rendered, and other sim- 
ilar causes, the plaintiff is bound to prove, first, that he rendered 
the services at the request of the defendant ; second, the value 
of such services ; third, that the amount claimed is just, due and 
owing from the defendant to the plaintiff. If such services were 
worthless, the plaintiff is not entitled to recover, and it is the 
duty of the defendant in that action to plead such defense. It is 
trifling with justice, it is disturbing the peace and repose of 
society, to allow the defendant, after a court of competent juris- 
diction has given him a fair and full opportunity to defeat a 
plaintiff attempting to maintain an action against him, and he 
virtually confessing the plaintiff’s cause of action, to then permit 
him to maintain a new cause of action against the plaintiff on 
a state of facts which would have fully defeated the plaintiff and 
caused the rendition of a judgment in defendant’s behalf. It is 
difficult in all cases to follow well-established and wmll-settled 
principles of law. It is difficult for courts of justice to render 
judgments against parties who, from some unfortunate cause, 
should not be compelled to submit to them. It may, in some 
cases, be rewarding a vigilant attorney by maintaining the doc- 
trine in Gates Preston, and it may be a rebuke to the same 
attorney to maintain the contrary doctrine. It may be sharp 
practice for an attorney to bring an action of this kind before a 
justice of the peace, for services rendered, while an action is 
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pending in a superior court, between tlie same parties, lor mal- 
practice ; blit that certainly cannot in any event affect the well- 
known principle of res adjudioata, 

§ 2S7a. In another portion of this work it will be seen from a 
long and unbroken line of decisions that there is a great underly- 
ing principle applicable, which is, in many cases relating to judg- 
ments, as controlling as the principle upon which the whole doc- 
trine of res adjudicata is founded. It is a well-settled prin- 
ciple of law and equity that a party (with a vcrj^ few exceptions 
in a particular class of eases), may waive any statutory or con- 
stitutional right, or other privilege granted him. Tims, he 
may waive a trial by jury, the defenses of limitations, usury, ex- 
emption, a saloon appraisement, service of citation, and numer- 
ous other matters. He may waive a plea in abatement ; and 
where, in an action brought for malpractice against a physician, 
the plaintiff, either by reason of neglect or ignorance, permits 
the physician to bring a subsequent action to recover the value of 
the identical services, wdiich the patient claims were worthless, 
and allows the physician to recover in the subsequent action, and 
during the pendency of the action for malpractice against the 
physician, without pleading his action of malpractice in abate- 
ment, or making any defense to the suit, he waives that defense 
or plea, and is as completely precluded by such waiver as he 
would be by waiving a defense of usury, limitations, coverture, 
or failing to object to the admission of testimony or other like 
matter. “ Quilihet potest reiiicriGiare juri pro se induotoP 

§ 237b. There can never be an end to litigation unless courts are 
willing to abide by well-settled, fundamental principles ot law. 
Whenever a party is afforded full and complete remedies for every 
cause of complaint, it should be an unquestionable rule, tliat 
unless such party accepts the opportunity thus aftoi'ded him by 
law, he forever thereafter depriwes himself of it. The applica- 
tion of this rule may be regarded as a saliitaiy one, the principle 
that nemo debei Ms vexari, pro una eaduin causa f that no man 
shall be vexed twice for the same cause, should be applicable, 
with the same force to a plaintiff as to a defendant, and if neither 
of the parties should be vexed by the same cause twice, certainly 
the rights of the public are of as great importance as the rights 
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of the parties, and the public should not be compelled to pay for 
twice litigating a cause when the matters iu controverBy can be 
settled and finally adjudicated in one action. 

§ 238. There is another well-settled rule (to which the cases 
need not be here repeated), and that is one supported by a long 
and unbroken current of authorities, that where a party having a 
good defense to an action who fails to set it up cannot set it up 
in another action, nor can he after judgment obtain relief in 
a court of equity.' And another well-settled rule — tiiat of 
merger. If the rule established in the Wisconsin case is to lu'- 
conie the law, there will be little need of attorneys or reporth, 
as no decision of any court establishing a principle can be relied 
upon by a professional man, as a precedent in a case upon a pre- 
cisely similar state of facts. Audit will make no difference as 
to whether a party defeats a plaintiff in an action against him l)j 
pleading a strictly legal defense to such action, or whether he 
confesses judgment in favor of the plaintiff, and then subse- 
quently brings an action on the defense wliich would have de- 
feated the prior claim. While it may be true that every man 
has a right to try his own case, it is also true that in every con- 
tested action each one of the parties tries his own case to the 
best of his ability; and in all courts of justice each party is 
afforded every facility to try his case fairly and fully ; and when 
this opportunity is given and neglected, the maxim, Intereht re> 
ptiblioaeut sit litum Si^pViGs. It is to be regretted, that in 
order to deprive the defendant of a technical advantage, that 
a court could do it iu no other way than by establishing a rule 
which cannot do otherwise than increase litigation. While the 
estoppel sought to be made available in this ease maybe correctly 
termed ‘‘ odious,” under the circumstances stated, it must be con- 
ceded that the judgment before the justice of the peace could 
not have been rendered by default without the negligence or 
consent of the defendant. Upon the doctrine of estoppel by con- 
duct, by negligence, by election, or waiver, upon all of these 
grounds, and the further ground of m adjadicata, and merger 
the judgment rendered by the justice of the peace should have 
been held a complete bar. Numerous cases might be cited to 

3 Fleming v. Munn, 61 Miss. 603; Grindoe v. Ruby, 14 III App. 439; 

Nav. Co. Y. Gates, 10 Oreg. 514. 
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support this view, but it is unnecessary to repeat them here. 
In a late case in Indiana the court said : In a suit against 
two surgeons for malpractice, a separate answer by one that he 
had sued the plaintiff before a justice of the peace, having juris- 
diction, to recover for his services in the same matter, that there 
was an answer that the services were worthless, and a trial and 
judginont for the amount of the claim sued for, which remains in 
force, is good ; but if it be alleged that the judgment was with- 
out answer and on default, it is bad, and a reply to such good 
answer, that the suit for malpractice was pending when that be- 
fore the justice of the peace was commenced, is bad.^ 

§ 239. In a judicial proceeding in a court of record, where ^ 
party is called upon to makegood liis cause of action or establish h 
defense, he must do so by all the proper means within his contr , 
and if he fails in that respect, purposely or negligently, he will not 
afterward be permitted to deny the correctness of the determin- 
ation, nor to re-litigate the same matters between the same par- 
ties,® If a party having a defense which he might make, omits 
to do so, he waives it.^ If a party fails to plead a fact he might 
have plead, or makes a mistake in the progress of an action, or 
fails to prove a fact he might have proven, the law can afford him 
no relief. When a party passes by his opportunity the law will 
not aid him. By refusing to relieve parties against the conse- 
quences of their own neglect, it seeks to make them vigilant and 
careful. On any other principle there would be no end to an 


' Goble T. Dillon, 86 Ind. 827; S. C„ 
47 Am. R. 308, 

2 Covington, &c. Bridge Co., 27 Oliio 
S 283; Swenson v. Cresop, 28 Oliid 
S 068 ; McDowall v. McDowall, 1 
Bail. 324;Mariiottv. Hampton, 7 T. R. 
209. 

^ Swenson v. Cresop, 28 Ohio S. 
068 ; Hite V. Irwin, 18 Ohio S. 283 ; 
Ewiug V McNaiiy, 20 Ohio S. 315 ; 
Buien V, Hone, 2 Baib. 596, Yail v. 
Yaii, 7 Bdib. 242; Embuiy v. Conner, 
8 H.y. 522; Tate v. Hunter, SStrobh. 
Eq. 138; Dalton v. Lane, 13 Iowa, 
538; Hack worth v. Zollars, 30 Iowa, 


483; Gay v. Dougherty, 25 Cal. 272 ; 
Pieice V. Knceland, 9 Wis. 30; Le 
Guenv. Goveineur, 1 Johns. Cas. 492; 
Sena v. Hoffman, 29 La. Ann. 17; 
Thomas v. Towns, 60 Yt. 602; Tread- 
way V McDonald, 51 Iowa, 668; 
Green v. Glynn, 71 Ind 336 ; Young 
V. Babiion, 91 Pa. St. 280, Hood v. 
Parker, 03 Ga. 510; Randolph v. 
Little, 62 Ala. 890, Morton v. Weaver, 
99 Pa. St. 47; Arnold v. Kyle, 8 Baxt. 
319; Dunham v. Bower, 77 H. Y. 76; 
S. C., 33 Am. R. 570; Goddard v. 
Gray, L. R. 6 Q. B. 139; Mally v, 
Mally, 52 Iowa, 654. 
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action, and there would be an end to all vigilance and care in its 
preparation and trial. 

§ 24:0. When it is said that a judgment is final and conclu- 
sive upon all the parties to it as to all matters which might have 
been litigated and decided in the action, the expression must be 
limited to such matters only as might have been used as a de- 
fense in that action against an adverse claim therein ; such mat- 
ters, if subsequently considered as would involve an inquiry into 
the merits of the original judgment, as where A. recovers a 
judgment against B. on his note. Previous to the rendition of 
the judgment B. had paid one half of the note, which was never 
credited, and not taken into consideration in the suit against him. 
B. then brings an action to recover back such payment. In the 
trial of the action on the note, B. is present in court and con- 
fesses judgment for the amount. The question is this: A judg- 
ment is rendered against a defendant ; if he properly defends the 
action he can reduce the amount by showing the payment made. 
He neglects to do this. Can he afterwards be permitted in an 
independent action to recover such payment ? A litigation be- 
tween parties is conclusive upon all matters in issue, when carried 
into judgment. It is not only conclusive as to matters actually 
mooted, but also those which the parties might have controverted 
in the cause. In the suit on the note, B. might liave proved that 
he made the payment. But he omitted to set up that defense, 
and he can not do so after judgment is rendered against him. 
Payment is strictly a matter of defense, and such must be insisted 
on when the opportunity offered in the action on the note.^ So, 
where A. sued B. for the price of goods sold, for which B. had 
paid and obtained a receipt, before the suit was commenced, not 
being able to find his receipt, and having no other proof of pay- 
ment, A. recovered judgment against B. for the price of the goods 
sold ; B. was obliged to submit to the payment of the money 
again, ])ut afterwards found the missing receipt, and brought an 
action against A. for money had and received, to recover back 
the amount of the sum of payment thus wrongfully enforced ; 
but he was estopped on the ground that the former suit was con- 
clusive, and that money paid under legal process could not be 


* Swenson v. Cresop, 28 OMo S. 668; Mervine v, Parker, 18 Ala. 241. 
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recovered back again ; and* the same evidence used in the second 
suit would have been a good defense in the first ; B. was bound 
to either produce the evidence or submit to the judgment of the 
court, and that, when once res adjudieata^ it was conclusive in 
any subsequent action arising fiom the same transaction/ 

§ 241. Matter which would have been a defense to a former 
action cannot afterwards be made the subject of another suit. 
Thus, where a party has an opportunity to set up fraud as a defcn&e 
to a suit at law, but omits to do so, he cannot maintain a bill in chan- 
cery for the same fraud/ The judgment of the court is not only 
final as to the matter actually determined, but as to eveiT other 
matter which the parties neglect to litigate in the cause, and 
which might have been decided ; but this is only limited to mere 
matters of defense.® Thus, a party who might have set up his 
discharge in bankruptcy in bar of an action against him cannot 
avail himself of that discharge in a suit in equity founded on that 
judgment.'^ A discharge in bankruptcy does not operate os a 
payment, but is simply a bar to the enforcement of the obliga- 
tion ; and, unless pleaded in defense by the debtor, it is waived. 
It is a purely personal defense, and is not available to any but 
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nolds V. Wedd, 4 Bing. R, C. 694; 
Phillips V. Hunter, 2 H. P. L.*402; 
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the bankrupt Thus, a judgment rendered against a defendant^ 
subsequent to liis discliarge in bankruptcj, in an action com- 
menced before tbe proceedings in insolvency were instituted^ is 
not void on tbe ground that the judgment was in violation of tbe 
restraining order made at the commencement of the proceedings 
in insolvency, or that the defendant was discharged from all his 
debts and liabilities, including the debt of the plaintiif, prior to 
the rendition of the judgment. The defendant is entitled to 
plead his discharge in bar of the action, by supplemental answer. 
If that fact he pleaded, tlie judgment of the court is conclusive 
that the plaintiff was entitled to judgment, notwithstanding 
the alleged discharge in bankruptcy. If the defendant omit to 
plead the discharge in bankruptcy, the judgment is equally con- 
clusive upon him as it would be had his defense been accord and 
satisfaction, payment, &c.; which he had neglected to plead. ^ 
So, where in an action the complaint avers that a defendant has 
some interest which is unknown to the plaintiff, and such defend- 
ant, being personally served with summons fails to appear, and 
the judgment does not find any interest in him, he cannot in a 
new action recover; the judgment concludes him.® So, where a 
defendant in ejectment, without excuse, fails to set up a claim 
for improvements, he cannot afterwards come into equity to 
assert it.® 


§ 212. A party is estopped from raising any question which 
might have been determined in a former suit between the same 
parties and upon the same subject matter, provided lie w^as not 
prevented from raising it in such former suit by the wrongful 


act of the otlier party.'* Courts 

^ Rahm v. Minnis, 40 Cal. 421 ; 
Serra v. Hoffman, 29 La. Ann 17; 
Ludebng v. Felton, 29 La. Ann. 
219. 
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If a defendant lias been before a competent tribunal, which lias 
proceeded to judgment^ that decision, until reversed^ is conclu- 
sive upon him in every tribunal having concurrent or other jur- 
isdiction. It is conclusive upon liiiii as to every matter of de 
fense, not only presented but which could have been presented 
by him, and it is conclusive upon him, although the judgment 
be erroneous, if he acquiesce in it and does not proceed to reverse 
it. It is conclusive upon him, because a party whenever he is 
brought into a court is bound to full diligence, which, if he use^, 
he will obtain his right — if he neglects either in putting in 
proper pleas, or introducing all his evidence to support them, he 
has no one to blame but himself; nor will his neglect in one 
court be allowed .to give him a right to a second trial, either in 
that court or another.^ 


§ 243. Where two or more successive actions are identical as 
to the parties, the alleged cause of action, and the relief de- 
manded, a judgment upon the merits in the first action will estop 
any and all parties from maintaining the subsequent one/'* This 
rule applies in equity as well as at law.® The law does not tol- 
erate a second judgment for the same thing, between tlie same 
parties, whether the claim is upon a contract or tort. The gen- 
eral rule is, that it is against the policy of the law to permit a 
plaintiff to prosecute in a second action for wdiat was included in 
and might have been recovered in the first, because it WTjuld 
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harass the defendant and expose him to double costs. This is so 
far modified that when claims are distinct, though all might have 
been recovered in the first action, it will not bar a second for one 
wdiich was not demanded or proved in tlie first. But where the 
contract is entire, and there is a recovery upon =iocli eoiitraet, the 
party cannot maintain a second suit even on clear proof that no 
evidence was given in the first as to part of the demand in con- 
troversy.’’^ Where the action is on one of several distinct and 
independent contracts, the rule that whatever might hav^e been 
litigated will be deemed to have been litigated, applies in its full 
force only to the particular contract sued on.”^ 


§ 244. A judgment extinguishes the demand, and if a plaint- 
iff bring two actions for the same cause® a judgment in one is a 
bar in the other, and is conclusive in any future litigation of the 
same question between the parties and those claiming under them, 
whether the question arises either directly or collaterally in such 
subsequent litigation, provided the question of estoppel is brought 
before the court in the proper form ; and it makes no difference 
in this respect that the object of the first suit was different from 
the second. A judgment against a defendant for the arnoimt of 
a note or claim for goods sold, etc., bars an action for fraud in 
obtaining the note or goods.** A demand which has been passed 
upon as a set-off, or by way of defalcation or recoupment, can- 
not be made the subject of any other cause of action.'’ It is set- 
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tied by tbe judgment as conclusively when it does not appear to 
have been allowed, as though there were an express finding 
against it. Where an action was brought, and a counter-claim as 
a defense was brought by the defendant, but before the final sub- 
mission the defendant withdrew the counter claim, and judgment 
was rendered against the defendant, the defendant cannot after- 
ward bring a suit against the plaintiff in another court for the 
Colin ler- claim. It has become res adjudwata. So, a vendee 
wlio elects to set up fraud or breadi of warranty in mitigation 
of damages, or as a bar to an action for the purchase money, will 
be concluded by the judgment, and is estopped from afterwards 
bringing an action, on die defense that he pleaded in tlie former 
suit.* 


§ 2^5. An estoppel created by a judgment is not limited to 
fads admitted or proved. Judgments turning exclusively upon 
questions of law are equally conclusive. It is the judgment 
itself, whatever may be its form, and •without any regard to the 
nature of the question in controversy, that creates the estoppel, 
and when the same question is at issue between the parties in two 
successive actions, a judgment rendered for the defendant in the 
first is an absolute bar to a recovery in the second, although 
the evidence in the second, had it been given in the first, would 
have entitled the plaintiff to recover,^ and although the subject 
matter of the subsequent suit is different from the first, when it 
depends upon the same question it is equally conclusive. Thus, 
wdiere A. gave B. a bill of sale of property, C. a constable levied 
an execution against A. upon the property, but did not remove 
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it ; A. subsequently concerted it to liis own use, for wliicli con- 
version C. sued liim and obtained judgment tliat the sale was 
fraudulent and void as to the creditors of A. Ileld^ in a subse- 
quent replevin by B. against C., that the former judgment was 
conclusive upon the question of fraud in the bill of sale.^ And 
where a plaintiff brought an action against a sheriff for taldng 
certain personal property, which on final hearing was determined 
against the plaintiff, after the sheriff had sold the property the 
plaintiff brought an action to recover the same of the purchaser 
at the sheriff's sale, and it was held that the judgment in the 
suit against the sheriff was a bar to the action against t!ie pur- 
chaser.'^ So, where a sheriff recovers a judgment for the value 
of goods levied on by him, which he left with a receiptor, he is 
estopped, in an action by the execution plaintiff, from showing 
that the goods did not belong to the judgment debtor.® 

§ 246. It is not necessary to the conclusiveness of the 
former judgment that the issue should have been taken upon the 
precise point controverted in the second trial ; it is sufficient if 
it was essential to the finding of the former verdict.^ Thus, 
where the parish of Islington was indicted and convicted for not 
repairing a certain highway, and afterwards the parish ot St. 
Pancras was indicted for not repairing the same highway, on the 
ground that the line dividing the two parishes ran along the mid- 
dle of the road, it was held that the former record ^was admissi- 
ble and conclusive evidence for the defendants in the latter case 
to show that the road was wdiolly in Islington ; for the jury must 
have found that it was so, in order to find a verdict against the 
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defendants/ So an adjudication upon an order that a woman 
bad a settlement in W., is conclusive upon that town in a subse- 
quent proceeding for the removal of the woman’s bastard son^ 
who was a minor at the time of the adjudication, and precludes 
any inquiry into facts precedent to such adjudication, as affecting 
the question of her settlement.^ But it has been held that the 
record of a judgment recovered against the owner of the land, 
in a suit by the town authorities for obstructing a highway, is not 
conclusive evidence of the existence of a public highway at the 
point in dispute in a suit, by the same party, to enjoin such town 
authorities from opening a road over his land at the disputed 
point.^ The propriety of this decision may well be doubted 
wlien it is considered that there had been several actions determ- 
ined between the same parties in which judgment had been ren- 
dered against the owner of the land for obstructing that highway* 
There can be no question but what the owner was compelled to 
set up a defense which involved the question as to whether there 
was a highway, and that question having been twice determined 
against the same party in favor of the same plaintiff, should have 
been held conclusive in an action between the same parties upon 
the question as to there being a highway at that particular point. 
If it was litigated, it might have been in the former action, 
and was a legitimate matter of defense. A judgment is evi- 
dence against other parties, whenever the matter in dispute is a 
question of public right, and all persons standing in the same 
situation are affected by it, and it is evidence to support or defeat 
the right claimed. Thus a verdict finding a prescriptive right 
of tything, the right of a city to toll,* the right of election of a 
church warden,® a customary right of common, liability of a par- 
ish to repair a particular road,® a public right of way/ or the like, 
is evidence for or against the custom or right : though neither of 
the litigating parties are named in or claimed under those who 
are parties to the record. 

§ 247. The estoppel of a judgment extends beyond what 
appears on its face ; it includes every allegation made by the 

^ Westmoreland v. Conemaugh, 34 * London, v. Clarke, Cartli. 181. 

Pa. St. 231. ® Barry v. Banner, Peake N. P. loH 
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plaintiff and denied bj the defendant ; it extends to every fact 
in issue between the parties that was adjudicated in the action 
and while it not only proves and establishes the case of the suc- 
cessful party, it denies and refutes that of tlie other; and on this 
principle a judgment in one action on a mortgage conclusively 
establishes the debt for which it is given is justly due.'^ So, a 
judgment for the plaintiff on a contract is conclusive, not only 
that the plaintiff shall recover the amount awarded by the jury 
as damages or compensation, but that he has done every ai't and 
performed all the stipulations that were conditions precedent to 
the right to maintain the action ; and the defendant is estopped 
from afterwards alleging that the plaintiff has failed to do what 
the judgment has formally declared he has done.* A judgment 
for the plaintiff in an action of unlawful detainer is conclusive 
as to the existence of the relation of landlord and tenant between the 
parties, and as to the defendant’s wrongiul holding over ; and thes ‘ 
issues cannot be again tried under color of a suit in chancery/ 
So, a master who fails in an action for negligence against his 
servant, cannot, in a subsequent action by the servant for wages 
avail himself of the negligence as a defense to the action, the 
former judgment having disposed of tliat question. So, a serv- 
ant wrongfully discharged may sue for breach of contract or for 
wages earned, and in tlie former case a recovery equal to the 
amount of wages up to the time of the action bars any fnither 
action.* A judgment against two or more defendants jointly is 
an entirety, and neither party can take any advantage of it with- 
out affecting all ; it cannot be void in p<u’t and good in part ; it 
must be either entirely void or not at all, and if reversed as to 
one must be as to all.* Where a motion to set aside a verdict is 
overruled, and judgment is entered on the verdict, a similar 
motion in the same suit between the same parties or their privies 
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in estate, to set aside a verdict settling the same question in the 
same way, cannot be heard. The judgment is conclusive on the 
parties and their privies in estate; the matter in litigation, having 
judicatum^ is finally settled, and is conclusive when 
arising in a subsequent proceeding, though before a different tri- 
bunal, But where points come collaterally or incidentally under 
consideration, or can only be argumentatively inferred from the 
decree, the rule does not apply and where a bill is filed in a 
United States court during the pendency of a suit in another 
action in a State court, against both the parties to the bill, to 
enforce a claim to the same premises, it was held, that as the 
parties, the objects and the equities were different, and the relief 
prayed for involved a different decree, the suit in the State 
court constituted no bar to the bill. But where the validity of 
a patent has been in part sustained in one Federal circuit and 
suit is brought in another circuit for infringement, by a party 
who has contributed to the payment of the counsel who had 
defended the first suit, the defendant will be estopped by the 
adjudication in the circuit where the other action is pending, and 
no decree will be entered in any other circuit until the conclu- 
sion of the litigation in such other circuit.^ 

§ 248. A decree of the United States court giving a discharge 
in bankruptcy under the act of Congress establishing a uniform 
system of bankruptcy throughout the United States, is conclu- 
sive, unless the certificate has been impeached for fraud, or the 
debt is one of the fiduciary class, which is saved from the opera- 
tion of the act. So, a decree showing an absolute discharge, 
that the bankrupt was authorized to receive it, is as conclusive as 
the certificate itself, A judgment of a court of general jurisdic- 
tion in a case requiring ordinary adversary proceedings, where it 
has jurisdiction of the subject-matter and of the person, is not 
void, and can not be attacked collaterally for fraud or irregular- 
ity in the proceedings in which it was obtained The United 
States District Court, sitting in bankruptcy, is such a court, A 
discharge in bankruptcy can not be impeached collaterally in 
any State court for fraud or irregularities in obtaining the same. 

j Ridgley v, Stillwell, 27 Mo. 128; ® Miller v. Tobacco Co., 2 McCrary 

Ante, Ch. HI. C. C. 375. 
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The remedy for fraud and other irregularities in obtaining liis 
discharge by a bankrupt must be souglit by an application to the 
court in which the proceedings were had, to set the same aside, 
which said court may do under the bankrupt act.^ The jurisdic- 
tion of the Federal courts under national bankrupt laws is exclu- 
sive; the proceedings of such courts come wdthin the rule applied 
to judgments of courts of exclusive jurisdiction. When such com t 
grants a discharge to a bankrupt (where it has jurisdiction j, no 
other court, except one with authority to review its decisions, 
can in any way or for any cause declare such discharge invalid. 
The proceeding is in the nature of a judgment m rem^ all the 
world are and become parties to it by the publication of the 
required notice. The only tribunal that can afford any relief is 


the court in which the dischar<>:e 

O 

^ Morris v. Creed, 11 HeEk. 155, 
Smith V. Kinney, 6 Neb. 447, Smith 
V. Engle, 44 la. 265; Miller v. Chan 
dler, 29 La. Ann. 88; Seymour v. 
Street, 5 Neb. 85; Smitii v. Ramsey, 
27 Ohio S. 339; Rayl v. Lupham, 27 
Ohio S 452- Thornton v. Iloj^an, G3 
Mo. 143; Milhous v, Aircardi, 51 Ala. 
594; Howland v. Carson, 28 Ohio S. 
035; Livermore v. Swascy, 7 Mass. 
213; Sheldon v. Newton, 3 Ohio S. 
498; Goodrich v. Jenkins, G Ohio, 
43; Anderson v. Anderson, 8 Ohio, 
110; Voorhees v. Bank, 10 Pet. 449; 
Wright V. Watkins, 2 Gieene (la.) 547; 
Brown v. Causey, 56 Tex. 340; Black 
V. Blazo, 117 Mas^. 17; Wiley v. 
Paney, 61 Ind. 457; Thomas v. Jones, 
39 Wis. 124; Benedict v. Smith, 48 
Mich. 593; Blair v. Hanna, 87 Ind. 
208; Marshall v. Sumner, 59 N. H. 
218; S. C., 47 Am. R. 294. 

^ Sbawhaii v. Wherritt, 7 How. 627; 
Corey v. Ripley, 57 Me. 69; White- 
head V Mallory, 4 Gray, 184; Dela- 
field V. Freeman, 6 Bing. 294; Grant 
V. Lyman, 4 Met. 472; Gervis v. 
Canal Co., 5 M. & S. 78; Yoorhees v. 
Bank, 10 Peters, 449; Hunt v. Ins. 
Co,, 55 Me. 290; Rankin v. Goddard, 


was granted. " 

55 Me. 389; Nash v. Church 10 Wi*. 
313, Plane v Canal Co , 15 Wis. 179; 
Dudley V. Mayhew, 8 N. T. 10; Mil- 
lar V. Taylor, 4 Burr. 2305; Bank v. 
Olcott, 40 N. Y. 12; Linn v. Hamil- 
ton . 34 N. J. L. 305; Way v. Hone, 1U8 
Mass. 502; Oates v. Parish, 47 Ala. 
157; Parkei v. Atwood, 52 N IL mi; 
Duseubiiry v. Hoyt, 53 N. Y. 521; 
Allstown v. Robin elt, 9 B. R. 74; 
xArchebrown, in re, 7 Ch. L. N. 99; 
Lamb v. Brown, 7 Ch. L. N. 363; 
Burnside v. Brigham, 8 Met. 75; 
Needham, in re, 1 Low. 309; Burpee 
V. Sparhaw’k, 108 Mass. Ill; Stevens 
v. Bank, 101 Alass, 110; Symonds v. 
Barnes, 59 Ale. 191; Alitchell v. Sin- 
gletary, 10 Ohio, 291; Fox v. Paine, 
10 Ala. 523; Payne v. xlble, 7 Bush, 
344; Brown v. Rebb, 1 Rich. L. 374; 
Randall V. Sutton, 2 Houst. 510; Ilub- 
bell V. Cramp, 11 Paige, 310; R. R. 
Co. V. R. R. Co , 20 AVis. 165; Brig- 
ham V. Glaflin, 31 AYis. 607; Bryant v. 
Small, 35 Wis. 205; Hemicssee v. 
AlilLs, 57 Tenn. 38; Bailey v. Car* 
ruthers, 71 Ale. 172; Benedict v. 
Smith, 48 Alich. 593; Bank v. Olcott, 
46 N. Y. 12; Blair v. Hanna, 87 Ind 
298. 
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§ 249. An adjudication in bankruptcy finally and eonclii 
sively settles all matters connected with the administration of the 
bankrupt's estated A discharge in bankruptcy is a complete bar 
to any suit brought against a bankrupt in a State court to enforce 
a debt wdiich has been extinguished by that discharge® (provided 
it is so pleaded). But where the discharge is obtained after the 
rendition of a judgment against the bankrupt, and lias no 
opportunity to plead it, the defense is available upon a motion 
for leave to issue execution on such judgment when it becomes 
dormant.® Such a discharge is a bar to the claims of alien cred- 
itors suing in the courts of this country, in like manner as though 
they were citizens thereof.'‘ It has a like effect as any judgment 
in rem^ in a prize or admiralty cause ; it binds the whole wor|J. 
Where specifications of opposition to a discharge, filed by cp . 
tain creditors, were pending in court for a year, then withdrawn, 
and the bankrupt discharged, a creditor, who was represented in 
the bankruptcy proceedings by the same solicitor who acted for 
the objecting creditors, will not be heard to assert personal igno- 
rance before the granting of the discharge of the matters con- 
tained in said specifications, nor permitted to set them up as 
grounds for avoiding the discharge.® 

§ 250. An adjudication in bankruptcy does not divest the 
State court of its jurisdiction of a pending suit. The bankrupt 
may have the proceedings stayed until his discharge is granted, 
when he may plead the same. If he does not, and allows judg- 
ment to go against him, the judgment will bind him, notwith- 
standing his discharge thereafter.® So, a verdict and judgment 


^ Blair V. Hanna, 87 Ind. 299; Wiley 
V Pavey, 61 Ind. 457; Black v. Blazo, 
117 Mass. 17; Smith v. Kamsey, 27 
Ohio St 389; Burpee v. Sparliawk, 
108 Mass. 111. 

^Miller V. Chandler, 29 La. t Ann, 
88; Dawson v. Hartsfield, 70 N. C. 
334, Haskins v. Wall, 77 N. C. 219 ; 
Poillon v, Lawrence, 43 IST. Y. Sup. 
385; Pease v. Bennett, 17 IST. H 124; 
Humble v. Carson, 6 B R. 84; Wil- 
liams v. Atkinson, 87 Tex. 16; Flan- 
nagan v. Cary, 37 Tex. 67; Blum v. 


Ellis, 73 N. C. 293; Withers v. Stin- 
son, 79 0. 341; Wilson v. Kelly, 16 

S. C. 216; Eberhardt v. Wood, 6 Lea, 
487; Dow v. Davis, 73 Me. 288; but 
only in favor of the bankrupt ; Dewej 
v. Moyer, 18 B. R. 114; Bowen v, 
Eichel, 91 Ind. 22; S. C., 46 Am. R 
574. 

^ Sanderson y. Daily, 83 K 0. 67 

^ Ruiz v. Eckerman, 2 McCrary C. 
C. 259. 

® Douglass, in re, 11 P. R. 403. 

6 Boynton v. Ball, 105 111. 630 • 
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for tlie defendant in an action on a contract, on the plea that lie 
had been discharged as an insolvent debtor, will estop the plaint- 
iff from disputing tlie discharge in an action on a contract 
between the same parties^ The act of Congress in relation to 
authentication of records does not relate to proceedings in Fed- 
eral courts. A certificate of discharge in bankruptcy, signed by 
tliC judge and attested by the clerk, under the seal of the court, 
is not only sufficiently authenticated, but is precisely the means 
by which the l)ankrnpt is to prove and to have the benefit of liis 
discharge.^ So the appointment of a provisional assigm^e in 
bankruptcy cannot be collaterally assailed.^ A person who is 
a party to composition proceedings in a Federal bankrupt 
court, who might have set aside the proceedings in that court 
cannot impeach the judgment collaterally in an action in the 
State court.'^ But where a United States court has no jurisdic- 
tion of the application for a discharge, such discharge is no 
defense to a creditor’s suit in a State court.® Where a collateral 
attack is made to a discharge on the ground that notice was not 
given to a creditor, the presumption will be that notice by 
publication was duly given, that being a necessary and regular 
step in the cause. The doctrine applicable in cases where a court 
has jurisdiction, applies : that no matter how irregular the pro- 
ceedings may have been, they are not subject to a collateral 
attack,’’ and the discliarge is conclusive. It is held that only a 
willful and fraudulent omission to include a creditor’s claim or 
demand in the petitioning debtor’s schedules will avoid the dis- 
charge.® In such case a debtor will be estopped pleading in bar, 
in a suit in a State court, a discharge obtained ]>endente lite^ 

Steadman t. Lee, 61 Ga. 69; Everts v. ® Raymond v. Morii&on, 69 Iowa, 
H^de, 61 Vt. 102; Hersey v. Jones, 871. 

128 Mass. 472; Miller v. Clements, 54 ^ Way v. Howe, 108 Mass. 50; Bur- 

Tex. 851; S. C., 49 Tex. 10; S C , 42 pee v. Sparbawk, 108 Mass. Ill; Black 
Tex. 1; Bradford v. Rice, 102 Mass. v. Blazo, 117 Mass. 17; Bankv. Car- 
478; Sampson v. Claik, 2 Cush. 178; penter, 129Ma«s. 1; Hersey v. Jones, 
Woodbury v. Pei kins, 6 Cush. 86; 128 Mass 413 ; Lewis v. Leonard, 6 

Holden Y. Sberwood, 94111. 92; Mans- Ex. D. 165; Wadswoitb y. Pickles, 
field, in re, 6 N. B R 308 5 Q. B. D. 470; Fai'well y. Raddin, 

^ Merriam v. Wbittemore, 5 Gray, 129 Mass. 7 ; Powers v. Bank, 129 
316. Mass. 44 

* Miller v. Obandier, 17 N. B. R. ® Hennes&ee v. Mills, 67 Tenn. 88, 
261. ® Jones v. Knox, 51 Ala. 867. 
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where 


lie fraudulently concealed from bis cieditoi the pendenc} 
" dischai-i^o gi anted, and 


.be bantap. JoS 

the creditor had no other notice ol tne pc , i 


ines 


§251. Where a plaintiff can recover prospective or genm-al 
daiiLes, the defendant cannot be vexed in a snbsequeid actioi . 
If a party can, or is entitled to recover damages for a mjmits 
which had occurred previous to the commencement of action 
but also for all injuries which may thereafter accuie, the 
recovery will be a bar to any future action from the same cause. 

Thus a judgment against a railroad company, for damages not 

to Id to tboBe actually t.Heted at .he da.e 0 . .he atn., tor 

,oca.l,ts eed 

Tstul'tol like aetTon for the subsequent damages arising from 

^ 3 * l>v which the owner ot a dam 

tlip cause. A proceeding oy 

has acquired a license to raise the same (under a statutory pro- 
vision) may be pleaded in bar of an action or damages for 
in juriLubseqneitly arising from the raisingot the dam, although 
thi jury allowed no damages in the proceeding under 
llceie was obtained.^ So, a recovery of damages for a breach of 
PATitvict to emDloY is a bar to future actions for wages. A dcton- 

dm. haciugouce responded in damages 

which is the foundation of the plaintiffs action, all liability foi 
siwh act has been extinguished, and compensation therefor can- 
not be exacted a second time.' So, where a license is pleaded m 
an action brought for the erection of a nuisance, and found 


> Batcheklei- v. Low, 8 N. B. R- 

571 . 

^ Wliiteiluist V. Rogeis, 38 Md. 503; 
Ftlter V. Beal, 1 Ld. Baymd. 339; 
Caldwell v. l^iluipliy, 1 Buer, 233; 
Blount V. McCormick, 3 Benio, 283; 
Trask t. Haitfoid, &c. Co., 2 Allen, 
331; Strodghill v. K R. Co , 53 Iowa, 
341; Gas Co. v. Howell, 92 111. 19; 
Kerr v. Simons, 9 Mo. App 376. 

3 B'^owle V. Hew Haven, &c , 107 
Mass. 352. 

4 Watson V. Van Meter, 43 Iowa, <6. 
3 Tkompson v. Wood, 1 Hid- 


Wiseman v. R. R. Co., 1 Hill, uOO, 
Routledge v. Hislop, 2 E. & B. 549. 

6 Fetter v. Beale, 1 Ld. Raymd 
339; Bonomi v. Backhouse, 27 L. J. 
Q B 390; Dibble v. R. E. Co , 23 
Barb. 183, IIoclsoT v. Stollebras, 11 
A. &E. 301; Whitney V. Clarendon, 18 
Vt. 252; Read v. R. R. Co , L. R. 3 
Q B 555; Filer v R. R. Co., 49 R. 
y. 42, Cuitis V. R. R. Co., 18 H. Y. 
534* Drew v. R, R. Co., 26 R. 49; 
McGovern v. R. R. Co., 67 R. Y. 417; 
Liltlewood V, Ma^^or, 89 R. Y. 24; 
S. C , 42 Am. R. 271. 
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fclie plaintiff, tlie defendant is estopped from setting up the same 
defense in a subsequent suit for the contimiance of the nuisance, 
and the only question for the jury is, whether the state of things 
remain the same or notd Where the injury is of a continuing 
nature, the bringing of an action, and the recovery of damages, 
for the perpetration of the original wrong, does not prevent the 
injured party from bringing a fresh action fur the continuaiice of 
the injury. Thus, if a building has been wrongfully erected 
upon the plaintiff’s land, and he has brought an action and recov- 
ered damages for the trespass, he is not thereby estopped from 
bringing a new action and recovering additional damages for the 
continuance of the erection. So, if the defendant has thrown a 
heap of stones on the land of the plaintiff, and loaves them there, 
the defendant is responsible in trespass from day to day until 
they are removed^ The doctrine is, that where the injury is of 
a permanent character and goes to the entire value of the estate, 
the whole injury is suffered at once, and no other action can be 
maintained for the continuance of tlie injury. But where the 
wrong does not involve the entire destruction of the estate or its 
beneficial use, but may be apportioned from time to time, sepa- 
rate actions must be brought, and a former suit will be no bar for 
damages suffered subsequently to the institution of that suit. 

§ 252. The rule that estoppels must be certain to every intent, 
and precise and clear, is peculiarly applicable to estoppels by 
record and judicial proceedings; and for this reason the record of 
a judgment must show with some degree of certainty the precise 
points determined, and not from inference or argument; and 
where it gives no indications at all of what particular matters 
were adjudicated, it leaves the question unsettled, and is not 
available eitber as an estoppel or anything else,® but merely evi- 


i Kilkeffex V. Herr, 17 S. & R ^19; 
Cornell v. Dakin, 38 N. Y. 353. 

^ Holmes v. Wilson, 10 A. & E. 503; 
Van Horzier y. R. R , 69 Mo. ; 
Sliadwell v. Hutchinson, 2 B. & A. 
97 ; Stone Co. y. R. R Co., 52 Barb. 
206 : Thompson v. Gibson, 7 M. & 
VV. 465; Staple y. Spring, 10 Mass 74; 
Clowes V. Potteries Co., L. R., 8 Ch. 
App. 102; Beckwith y. Griswold, 29 
Von. I.~19 


Barb. 291; Vedder y. Tedder, IDenio, 
257; Pinney v. Berry, 61 Mo, 367; 
Troy V. R R Co., 23 N. H. 82; Canal 
Co. Y. Wiight, 21 N. J. L. 469. 

® Davis Y. Brown, 94 U. S. 423*; 
Aiken y. Claik, 22 Vt. 260; Hooker v. 
Hubbard, 102 Mass. 246; Burton v. 
Shaw. 14 Giay, 433; Wood y. Jack- 
son, 8 Wend. 107; Smith y. Weeks 
26 Barb. 463; Ridgely y. Stillwell. 27 
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deuce of its own existence. The conclusive effect of a judicial 
decision cannot be extended by argument or implication to mat- 
ters wliicli were not determined.^ An estoppel by judgoieat is 
never inferred unless the basis on wliicli it rests is sucli as to lead 
to tiie conclnsioii tliat the whole subject was litigated and adjudi- 
cated. Evidence aliunde to explain a record is therefore admis- 
sible, and often becomes a necessity. Whether any matters have 
been tried between the same parties is a fact depending partly on 
parol testimony and partly on the record. Thus, a judgment for 
the plaintiff on a petition containing several counts, is not con- 
clusive of the existence or validity of the contract set forth in 
the special count.® In a case® in the United States Supreme 
Court, Justice INelson, in delivering the opinion of the court, 
said : The court, when the case came up on error, agreed that 
the record was properly admitted as evidence of the former trial 
between the parties, but held that the pleadings, verdict and judg- 
ment did not furnish the necessary proof, to show that the con- 
tract in controversy in the suit then on trial had been before 
agitated, and conclusively adjudicated in the former trial on 
behalf of tlie plaintiffs; that the verdict had been rendered upon 
the entire declaration, and without special reference to the first 
count.” The record, with the pleadings and verdict, furnished 
evidence that the same matters might have been litigated on that 
trial, and afforded ground for the introduction of extrinsic evi- 
dence to show that the same contract had been in contest before 
the court, and had been referred to the jury, but nothing more. 
For this reason the judgment was reversed and a new trial ordered. 
Taking this view of the application and effect of the recoid of 
the former trial, tlie plaintiffs introduced extrinsic evidence, and 
have endeavored to prove the necessary facts which, in connec- 
tion with the record, would lead to the conclusion that the same 


Mo. 128, Callow v. Jenkinson, 5 E. 
L. & Eq. 533; Kussell v. Place, 94 U. 
S. 606; Bcmk v. Eldied, 6 Biss. 370. 

1 Ciiamberlain v. Gayloid, 26 Ala. 
504, Mallet v. Foxcraft, 1 Story, 474; 
Imbsen v. Ormsby, 32 Pa. St. 198, 
Bennett v. Holmes, IB, & B. 486 , 
White V. Chase, 128 Mass. 158; Kezar 
V. Elkina, 52 Vt. 119; Fendall v. U. 


S., 14 Ct. of Cl. 247; Felton v. Smith, 
88Ind. 149; Smith v. Smith, 79 N. 
Y. 634; Merch. Line v. Lyon, 12 F. 
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533. 
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contract was in controversy in tlie former suit, and liad been com 
clusively adjudged in their favor. But this extrinsic evidence 
was open to be controverted on the part of the defendants, as 
the record itself did not furnish evidence of the finding of the 
existence or validity of the contract in the former suit, and hence 
extrinsic proof was required ; to this effect it was of course com- 
petent for the defendants to deny and disprove both, as in so 
doing they did not impeach the record, hut only sought to dis- 
prove the evidence introduced by the plaintiffs. The declaration 
in the former suit contained four counts, to which the general 
issue was pleaded, and a general verdict for the plaintiffs. The 
first and fourth counts set up two different special contracts 
relating to the same subject-matter, and which constituted the 
cause ot action between, the parties. Now, the extrinsic evidence 
furnished on the part of the plaintiffs as to the former trial and 
the grounds of proceeding therein, tended to prove either count, 
and was sufficient to have justified the jury in finding either con- 
tract. These contracts, as thus set forth, were identical, with the 
exception of the agreement to settle the proportion of fuel saved 
by an experiment. The jury, therefore, might have found in 
favor of the plaintiffs on the contract as set forth in the fourth 
count, even if they disbelieved the proof of the agreement as to 
the mode of settling the proportion of fuel saved. As we under- 
stand the rule in respect to the conclusiveness of the verdict and 
judgment in a former trial between the same parties; wdien the 
judgment is used in pleading as a technical estoppel, or is relied 
on by way of evidence as conclusive it must appear by the 

record of the prior suit that the particular controversy sought to 
be concluded was necessarily tried and determined — that is, if 
the record of the former trial shows that the verdict could not 
have been rendered without deciding the particular matter, it will 
be considered as having settled that matter as to all future actions 
between the parties ; and further, in cases where the record does 
not show that the matter was necessarily and directly found by 
the jury, evidence aliunde^ consistent with the record, may be 
received to prove the fact ; but even where it appears from 
extrinsic evidence that the matter was properly within the issue 
controverted in the former suit, if it be not shown that the ver- 
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diet and judgment necessarily involved its consideration ana 
determination, it will not be concluded/ 

Thus, in a case wliicJi was an action at law for damages for 
tKe infringement of a patent for an alleged new and useful 
improvement in tlie preparation of leather, which patent con- 
tained two claims — one for the use of fat liquor generally in the 
treatment of leather, and the other for a process of treating bark- 
tanned lamb or sheepskin, by means of a compound composed 
and applied in a particular manner — the declaration alleged, as 
the infringement complained of, that the defendants had made 
and used the invention, and caused others to make and use it, 
without averring whether such infringement consisted in the 
simple use of fat liquor in the treatment of leather or in the use 
of the process specified. The court held that the judgment 
recovered in the action does not estop the defendant, in a suit in 
equity by the same plaiiitifl:, for an injunction and an accounting 
for gains and profits, from contesting the validity of the patent, 
it not appearing by the record, and not being shown by extrin- 
sic evidence, upon which claim the recovery was Lad. The valid- 
ity of the patent was not necessarily involved, except with 
respect to the claim which was the basis of the recovery ; a pat- 
ent may be valid as to a single claim, and invalid as to the 
others. If upon the face of a record anything is left to conjec- 
ture as to what was necessarily involved and decided, there is no 
estoppel in it when pleaded, and nothing conclusive in it when 
ofiered as evidence.® The evidence should be confined to the 
points in controversy on the former trial, to the testimony given 
by the parties, and to the questions submitted to the jury for 
their consideration, and then the record furnishes the only pro- 
per proof of the verdict.® 

§ 253. A verdict and judgment for the defendant in trover 
or trespass de honis as^ortatis^ cannot be pleaded as an estoppel 

^ Hill v. Morse, 61 Me. 541; Strother 5 Wall. 592; Lawrence v. Hunt, 10 
V. Butler, 17 Ala. 733; Cromwell v. Wend. 80; Brenner v. Bigelow, 8 
Sac, 94 IT. S. 851; Blown v. Davis, 94 Kans. 496. 

U. S. 423; Aiken y. Peck, 22 Vt. 260; ^ Bussell v. Place, 94 U. S. 606. 

Hooker v. Huhbaid, 102 Mass. 245; ^ Wood v. Jackson, 8 Wend. 9* 

Wood v. Jackson, 8 Wend. 9; Packet Hitchin v. Campbell, 2 Blacks. 827; 
€o. y. Sickles, 24 IIiav. 333; S. C., Packet Co. y. Sickles, 5 Wail. 592. 



Judg:!^ients in Personam. 


293 


in a subsequent action for the same goods, with the aid of pro- 
per allegations, for the reason that the jury may have been of 
the opinion that the defendant did not take the goods, not that 
they did not belong to the plaintiff/ So in an action for 
replevin, where a plaintiff took several chattels from the posses- 
sion of the defendant, and recovered final judgment for part of 
them only, on a trial in which the whole was contested. In a 
subsequent action of replevin brought to regain possession of the 
residue of the chattels by him from whose possession they had 
been so taken, he cannot be permitted to allege title and prove it 
by the same evidence by which he endeavored to prove title to 
the same property on a former trial and failed. Tlie effect of a 
verdict, where the answer put in issue the allegations of the com- 
plaint, is not necessarily conclusive that the plaintiff has no title 
to the property, for the reason that it may liave been found that 
the plaintiff did not wrongfully detain. Its effect, therefore, 
depends upon extrinsic evidence ; but wliere the property was 
taken from the defendant’s possession, and it is proved that the 
title was in fact in question, and the subject of the contest on the 
former trial, the verdict therein is conclusive, where no new 
right has been since acquired.'^ A judgment in a replevin suit 
is a bar to an action of trespass, for the taking the same goods, 
the original cause of action being merged in the judgment. Such 
merger is not merely of the part brought directly in question in 
the suit in which the first judgment is recovered, but of the 
entire cause of action, legardless ot the question whether or not 
the party suing had recovered all which he had the election to 
bring, ^ and is conclusive as to the ownership in an action between 
the same parties to recover the value of the goods.* Issues tried 
and determined in a replevin suit cannot be again presented in 
an action on the replevin bond.® If the right of property has 

^ Bennett v. Holmes, 1 Dev. & Bat. Giecne (Iowa) 583; Gibbs v. Cmik 
486; Long v. Baujas, 2 Ired. 290; An- shank, L. B. 8 G. P. 454; Pease v. 
gei V. Hollister, 88 N. Y. 378; Gates Ohaytor, 1 B. & S. 658; Haidin v, 
V. Fassett, 5 Denio, 21; Harris v. Paimlee, 28 Minn. 450. 

Miner, 28 111. 139. Claflin v. Fletcher, 10 Biss. 281. 

* Owens V. Kawleigh, 6 Bush, 656. ^ Denney v. Keynolds, 24 Ind. 248; 

Savage v. Fiench, lo III App 17; Wallace v. Clark, 7 Blackf, 298 j 
Karr v. Bristow, 24 111 580; Bennett Hawley v. Wainer, 12 Iowa, 42; Wit* 
V. Ho(;d, 1 Allen, 47, Stanley v. Gay- ter v. Fisher, 27 Iowa, 9 
lord, 1 Cush. 545; Coffin v, Knott, 2 
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been tried^ it becomes 7'6S judicata. So where the question of 
title to the property is passed upon, and a judgment is rendered 
against the plaintiff, such judgment bars an action against the 
ofScer for the same property/ and where the action is in his 
favor the defendant can not maintain an action for a wrongful 
taking.® Where the title to the property is put in issue and the 
defendant proves his right to it, and the court renders judgment 
determining the whole controversy, such adjudication is conclusive 
as to all the issues involved, especially it the plaintiff has not 
acquired any title since the former action.® If the question at 
issue is the mere right of possession, and the court ordeis a return 
of the property, it is not conclusive. The return of the goods, 
whether the damages are paid or not, is a satisfaction for the 
trespass, and bars an action therefor.'* If the defendants recover 
a judgment for the property, and subsequently collect it, such 
judgment and satisfaction, by operation of law, transfer the title 
to the property to the plaintiff ; and in an action for taking and 
carrying away the property, the defendant will be estopped irom 
disputing his title.^ Bo where a defendant in an action of 
replevin pleaded a former recovery from the plaintiff of the prop- 
erty in question, and offered a judgment in evidence. The de- 
scription of the property in the judgment varied from that in the 
plaintiff’s complaint ; parol evidence was aamitted to show that 
it was the same property.® 

§ 254. A verdict and judgment are conclusive by way of 
estoppel only as to fVts, without the existence and proof or 
admission of which they could not have been rendered.’ In 


^ KreucWi v. Dehler, 50 III. 176. 

® Ewald Y. Wateiiiout, 37 Mo. 602. 

® Hayden v. Andeifeon, 17 Iowa, 
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28 Md. 166; Wells v. McClenniug, 23 
Hi. 409 ; Carleton v. Davis, 8 Allen, 
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^ Russell Y. Gray, Barb. 541. 
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order that a Judgment shall be conclusive, it must appear by 
record, or by some suflicient means of proof, that the title was 
actually drawn in controversy and decided.' Between parties 
and privies it is not necessary tliat the record should show the 
question upon which the rigiit of the plaintiff to recover de- 
pended, for it to operate conclusively, but only that the same 
matter in controversy might have been litigated, and that extrin- 
sic evidence would be admitted to prove that the particular ques- 
tion was material and was in fact contested, and that it was 
referred to the decision of the jury. The rule is, that to render 
such former Judgment conclusive, it is only necessary to show 
that the same matter might have been decided and actually was 
decided but the rule seems to be that while it is not conclusive, 
hwt jprima facie evidence, rhe onus is on the party against whom 
the record is used to prove to the contrary. 

§ 255. A Judgment dismissing the complaint on the ground 
that a material element ot* the caiibe of action was wanting, is a 
bar to another action. Thus, in an action on a recognizance, a 
judgment finding that the recognizance was never tiled, and that 
the recognizance was necessary to sustain an action thereon, is a 
bar; for it show^s that the merits of the controversy were liti- 
gated, submitted and decided. To sustain a recovery in another 
action, it would be iiecessarv to find that the conclusions of the 
former Judgment were not true in point of fact, and this it is 
not competent to do as long as the former Judgment is unreversed 
and remains in full force and effect.^ Thus, a Judgment that 
“the plaintifl: failing to reply to the first and second pleas of the 
defendant, filed herein on the calling of the cause for trial, it is 
ordered that this suit be dismissed at the costs of said plaintiff,’’ 
was held, though informal, a complete bar to the cause of the ac- 
tion, the pleas being valid pleas in bar.** The dismissal of a suit for 
want of prosecution determines everything involved in it, and, so 
far as the particular action is concerned, is the same as a Judg- 
ment for the defendant on the merits." So a Judgment of non- 

^ Parker v. Hotclikiss, 25 Conn. Campbell v. Maybugh, 15 B, Mon. 
820. 142; People v. Smith, 51 Barb. 060 

^ Keene v. Clark, 5 Robertson, 38; * Dowling v. Polack, 18 Cal. 625; 

Thompson v. McKinley, 47 Pa. St. 353* Leese v. Sherwood, 21 Cal. 15. 

® People V. Smith, 51 Barb. 360. 
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suic or retraxit dismissing plaintiffs complaint is a bar to a second 
proceeding to enforce tlie same claim/ So, an order dismissing 
a suit agreed bars any other suit between the same parties, on the 
cause of action thus adjusted by them, and merged in the 
judgment of a court at their instance.^ The legal deduction from 
dismissing a suit by agreement is that the parties had by their 
agreement adjudicated the subject-matter of controversy in that 
suit, and the legal effect of such judgment is, therefore, that it 
will operate as a bar to any other suit, between the same parties, 
on the identical cause of action then adjusted by the parties and 
merged in the judgment thereon, rendered at their instance and 
in consequence of their agreement. So, the dismissal of a bill 
for divorce for the cause of adultery, on the ground that the 
adultery was not proved. The judgment is conclusive evidence 
in favor of the wife, in a subsequent proceeding in divorce 
between the parties, that tlie alleged act was not committed, and 
estops the husband from litigating the same issue.'^ Thus, a non- 
suit ordered by a justice, must be regarded, after a trial on the 
merits, as a judgment for the defendant, and consequently a bar 
in any other litigation between the same parties, even though the 
order was made with the consent of the plaintiff.^ So, where a 
petition for a highway had been dismissed by the court, a subse- 
quent act of the legislature made certain evidence admissible, 
which was not on the consideration of that question before 
admissible. It was held that a new petition for the establish- 
ment of substantially the same highway, though signed by differ- 
ent parties, was barred by the former judgment.^ The instances 
ciied sustain the principle that, while a judgment may be a bar, 
yet it need not be an adjudication upon all the matters in contro- 
versy, that a judgment of dismissal may be as conclusive as one 
rendered after a litis contestation 

^ Sullivan v. Brewster, 1 E. D. Hoover v. Mitchell, 25 Gratt, 387. 
Smith, 618; English v. Scott, 1 Mo. ^ Lewis v. Lewis, 106 Mass. 309; 
495; Armory V. Armory, 20 Wis. 152; Lea v. Lea, 99 Mass. 493; Common- 
Coffmanv Brown, 15 Miss. 125; Dixon wealth v Evans, 101 Mass. 25; 
V. Sinclair, 4 Vt. 354; Lcese v. Sher- Thuiston v. Thurston, 99 Mass. 39; 
wood, 21 Cal. 15. Merriani v. Whittemore, 9 Gray, 816; 

^ Jarboe v. Smith, 10 B. Mon. 257; Burlen v. Shannon, 99 Mass. 200. 
Bank, &c. v. Hopkins, 2 Dana, 395; ^ Gillilan v. Spiatt, 8 Abi). P. N. 

Pliilpots V. Blaisdell, 10 Nev. 19, S. 13 
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§ 256. It is said that mere dismission for want of prosecution 
is no more than a nonsuit at law, and therefore concludes noth- 
ing against the party or his privyd The soundness of this rule 
may be doubted upon the ground that whore a party, after insti- 
tuting an action, and having cited the party and discovered his 
defense, refuses to prosecute his action against the defendants, it 
is a virtual and silent confession in an impartial, judicial tribunal 
that ho lias no cause of action, and submits to a final judgment 
of the court, which judgment of dismissal carries costs with it. 
And if the complainant desires to reserve the riglit of a future 
action the dismissal must be ^*^witliont prejudice,” or the pre- 
sumption should be that it was on the merits. It is trifling with 
justice to allow a party to bring as many actions as he may see 
fit to, simply because he pays the costs. The maxim, nevio dehet 
Ms vessan applies, and therefore a judgment or decree dismiss- 
ing a suit without any reserve for its renewal is not a judgment 
of nonsuit ; it is final, and as res judicata it concludes the par- 
ties.^ So, a judgment of dismissal rendered on the application 
of either party, with the consent of the other, amounts to an 
open and voluntary renunciation of the plaintiff’s suit, which is a 
bar to another suit subsequently brought upon the same caucsc of 
action,® or a dismissal of a bill in chancery. The recovery of a 
judgment by an assignee of a cause of action is conclusive on 
the question whether the cause of action was assignable.'* So, a 
recovery upon a partnership contract merges the debt, and a 
judgment against one partner constitutes an estoppel in a subse- 
quent action for the same breach against his copartners.® 

§ 257. In order to render a decree or judgment conclusive 
against a party, it need not be against him by name ; it is enough 


1 Ball V. Ball, 2 Fox and Smith, 249; 
Foster v. Busteed, 100 Mass. 409; 
Burlen v. Shannon, 99 Mass. 500; 
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Rust, 4 Johns. Oh. SOO ; Moirell v. 
Matthews, 1 Miss. 377. 

3 Bledsoe v. Erwin, 33 La. Ann. 615; 
Gianger V. Singleton, 32 La. Ann. 898; 
Best V. Iloppie, 3 Cal. 137. 
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157. 

^ Richtmeyer v. Remsen, 88 N. Y* 
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if it be against liis interest/ Where a writ is issued and there is 
a mistake in the name of the party upon whom it is to be served^ 
or it is served on the party by a wu'ong name, and such party 
fails to appear and plead the misnomer in abatement, but allows 
a judgment to be rendered against him. he is concluded by such 
judgment as effectually as though he was properly named therein, 
and he may be connected with such judgment in any future liti- 
gation by proper allegations that he was the party.“ Tims, where 
there was an appearance of the defendant under a mistaken name, 
and the decree was entered against her. She is bound by the 
decree, no matter what her real name is. Parol evidence is 
admissible to identify the parties/ So wdiere a complaint did 
not give the surname of the defendant, but only his first Chris- 
tian name and the initials of his middle name. In the affidavit 
appended to the complaint, the defendant’s name was given in 
full. He appeared to the suit, pleaded and filed several papers 
in the case, giving his name in full, and describing himself as 
said defendant. It was held that the defendant wuis estopped 
from setting up the misnomer in the complaint, and that objec- 
tion to such misnomer could only be taken by plea in abatement, 
and not by demurrers,^ and he is bound by the judgment. This 
principle of conclusiveness is inflexible, and wfill not yield to 
circumstances or the hardship attendant upon its application in 
the particular instance. A judgment for the defendant on the 
plea of nul tiel record to an action of debt on a judgment, is con- 
clusive, even where the failure of the plaintiff arises from hav- 
ing the judgment defectively authenticated or certified, and the 
validity of the judgment is beyond dispute.*^ 

The conclusiveness of a former judgment can not be overthrown 
by proof that it was procured by fraud or the subornation of wit- 
nesses,® or that the cause of action originated in a fraud that was not 
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diBCo^'ered until after the rendition of the judgment.^ The only 
relief a party can obtain is in equity, under circumstances similar 
to those hitherto mentioned ; and as this principle of conclusive- 
iiess affects privies, as well as parties, a vendee cannot tet up a 
defense in a suit upon a mortgage which has been previoll^ly 
decided against the vendor, or where a point which has been 
decided on the merits, in a suit at law, is again brought into ques- 
tion on the same grounds in equity.^ The same principle a[)plies 
where the judgment is rendered by arbitrators,*’ or under a bill in 
equity, and bars a renewal of the controverty cither there or at 
law.^ Thus, a vendee who has covenanted to convey otlier land, 
as soon as certain incumbrances on the land conveyed to hiiii 
were removed by the vendor, is estopped from pleading a fail- 
ure to remove them, as a bar to the covenant, by a prior decree 
in equity directing that the incumbrances should be discharged 
by him out of the purchase money due to the vendor, with the 
same effect as if they had been paid by the latter,^ but it applies 
only where both juri.sdictions are concurrent ; and a judgment at 
law will not estop the defendant from seeking relief on equitable 
grounds in chancery,® or the dismissal of a bill, for want of juris- 
diction in chancery, cut the plaintiff off from obtaining redress 
at a suit of lawd 

§ 258. The effect of verdicts and judgments, whether upon 
parties or privies, depends upon the question whether the same 
point was in issne.‘’ A verdict between two parties on one ques- 
tion can certainly have no binding effect in an issue joined 
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between them on another question, nor will the judgment be 
admissible unless it clearly appears that the same point was ac- 
tually ill issue and was determined in the former action. Thus, 
an action for a deliberate and intentional fraud practiced by a 
person in making a sale, may be maintained against him person- 
ally, even though ho acted as agent of another in making tlie 
sale; and it makes no difierenee that the plaintiff has already 
sued the seller for a breach of warranty and lias been defeated 
in such action. Had he recovered in the first action and got 
his damages, he might be estopped, but where he fails by rea- 
son of having no cause of action on the warranty, he may still 
have a good cause of action for the fraud, which has never been 
determined. So, where one contract contains several covenants, 
an action for breach of one is not necessarily a bar to a subse- 
quent action for breach of another, although the two relate in 
part to the same subject-matter, as in covenants to build a fence, 
and also to keep the buildings and fence in repair. 

§ 259. In order to preclude a second action for items which 
might have been embraced in the first, the true question is not, 
whether allowing separate actions to be maintained for separate 
items would lead to a multiplicity of suits or would operate 
oppressively, but whether the former action was for the identical 
cause or demand for which the subsequent one was brought. 
One method of ascertaining whether the subject-matter or cause 
of action is the same as in a former suit is, to inquire whether 
the same evidence would sustain both actions, and, although the 
former action is changed, if the same matter is determined, the 
former judgment is admissible in evidence upon the subsequent 
trial.'^ A judgment for the defendant in trespass, when the 
right of property is determined, will be effectual as an estoppel 
in an action of trover for the same taking. And if execution is 
sued out is a bar to a suit by the same plaintiff against another 
person for taking the same goods. So, a judgment for the de-^ 

1 Perry v. Lewis, 49 Miss. 443; v. Perry, 1 Bail. 533; Moore y. Watts, 
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fendant in trover is a bar in an action for money bad and received 
for tlie wrong arising from the sale of the same goods/ and this, 
tliongli the former action was against the creditor and sheriffy 
and the latter against the creditor alone. Where a conrtj in a 
former action between the same parties, had jurisdiction over the 
subject and the parties, and the questions of fact are the same as 
in the subsequent action, and w’ere necessary to its decision, and 
either was or might have been litigated in that suit, and the final 
hearing was upon its merits, the judgment is res acJJudicata as to 
all those things that -were, or under the pleadings might have 
been, controverted in that action. Thus, the defendant, a New 
York corporation, insured the plaintiff at JBaltimore, Maryland, 
against fire, on “ his stock of fancy goods, toys, and other articles 
in his line of business, contained in his store occupied by him as 
a general jobber and importer.” The policy contained a condi- 
tion against stoiing or keeping hazardous, extra hazardous, or 
specially hazardous articles in the second class of hazards annexed 
to the policy, and that during the time of such storing or keep- 
ing the policy should be of no effect. Fire-crackeis in pa(dv- 
ages” were classed as hazardous No. 2 in the second class, and 
fireworks were classed as specially hazardous. There was a 
written permission ‘Mo keep fire erackeis on sale,” but no express 
permission to keep fireworks. The plaintiff kept fireworks, and 
a fire originated from them. The plaintiff sued to recover 
for the loss in a Baltimore court, the cause was removed to the 
United States court, and on the trial the court held that the pol- 
icy prohibited keeping tirewoiks, and rejected proof to show that 
they constituted an article in the line of business of a “ German 
jobber and importer,” and gave judgment for defendant. This 
was affirmed by the United States Supreme Court. Before that 
action the plaintiff had sued the Lafayette Fire Insurance Com- 
pany in the New York Supreme Court on a similar policy on 
the same stock and had recovered, and on appeal the evidence 
rejected in the United States court was held competent, and the 
appellate courts refused to be bound by the rule laid down in the 
United States Supreme Court. Plaintiff then brought this action 
to reform the policy by inserting permission to keep fireworks, 
on the ground that it was omitted by mistake, and to recover on 

i Bank v. Kude, 23 Kans. 148. 
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the policy so reformed. The judgment of the United States Sii* 
preme Court was held to be a bar to this action. The test 
whether the second suit is founded substantially on the same cause 
of action as the first, is that the same evidence would support both. 
It matters not that the former action was erroneously decided. 
Whatever was necessarily decided in the first concludes the par- 
ties. The ground of recovery in the first case was the permis- 
sion to keep fireworks, and that is the ground in tins. In that 
it was sought to prove it by parol ; here by the reformed writing. 
The reformed contract would be the same contract. The only 
difference wmuld consist in direct written proof of what would 
otherwise rest upon construction or parol evidence. The former 
judgment determined that the contract was such as was embraced 
in the policy, proved in that action, and that plaintiff had vio- 
lated it by keeping firewoiks. Now he seeks to establish that 
such was not the contract, and that the real contract was not vio- 
lated. He then gave all the proof he could to recover for the 
loss ; now he seeks to recover for the same loss 'without alleging 
more than one contract, title or right. Having elected to sue on 
the contract as it was, he must abide the result. 

§ 260. A judgment in favor of several defendants in one 
action is a bar to an action in another form against one of those 
defendants alone. Thus, tiie assignees of an insolvent debtor 
brought a bill in equity, to set aside conveyances of the property 
made by the debtor to the defendant, as made and taken either 
without consideration and in fraud of creditors, or by way of 
unlawful preference, contrary to the insolvent laws, charging the 
defendants, in the common form, with combining and confed- 
erating with divers other persons to the plaintiffs unknown, and 
praying for relief agaiiict the defendants jointly and severally; 
and the court, after a hearing upon the merits, decreed that the 
demands, set up by the defendants in their several answers, were 
justly due them from the insolvent, and that the conveyances of 
property in payment thereof were not made in violation of the 
insolvent laws, and dismissed the bill. Meld^ that this decree 

1 WasLLurn v. Ins, Co., 14 Mass. 175; Steinbacli v, Iixs. Co., 77H. Y. 
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was a bar to an action of trover by the assignees, for the same 
property, against one of the defendants in a suit in equity. 

§ 261. A judgment or decree in an action for the par- 
tition of lands lias the same force and effect as a bar to an- 
other action involving the same matters, as a jndanient rend- 
ered on a promissory note or other cause of action/ It is 
coned iislve upon the entire title, if all proper parties who 
are in being are joined in a proceeding for partition, notwith- 
standing it may be possible that some persons may afterwards 
be born who would be entitled to an interest/ as the par- 
ties are bound, so are all who claim by, from under, or through 
such parties, as grantees, heirs, assignees, and all privies/ In 
order that the judgment may have this conclusive effect, the 
court must have jurisdiction over the parties and the subject- 
matter. The court deteniiines the rights, titles and interests of 
all the parties in the lands, so far as they appear, and makes the 
judgment conclusive upon all parties named, and all persons 
interested in the lands who may be unknown, and who have been 
served wutli notice, either personally or by publication, and all 
persons claiming under them. Thus, a judgment in a partition 
suit, to which certain persons are made defendants by name, and 
others as unknown owners, in the absence of any fraud or collu- 
sion, is conclusive upon a person thus made defendant as an 
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UBkiiown owner, botli as to the nature and amount of his interest 
in tlie land, even though he was in possession of a part of the 
land at the eominencemeiit, claiming to hold it in severalty, by a 
title paramount to that of the parties named in the suit, and had 
no actual notice of the commencement or pendency of the suit : 
and he is estopped from contesting tlie title of the other parties 
to the shares awarded them by snch judgment^ So, where a 
widow, on a bill filed by her on partition of her husband's estate, 
allows it to be partitioned, and takes herself, as part of his estate, 
a tract of land which, on partition, in her husband's life time, of 
her father’s estate, had been allotted to her husband and herself 
and her heirs, with a direction that her husband should pay to 
other heirs of her father an excess in the value over her share, 
she, or her representative, is thereby barred from afterwards 
claiming, from her husband’s estate, the value of her inheritance 
in said tract of land.*^ So, a party may waive his right to ques* 
tion the jurisdiction of the court or the title. Thus, the neglect of 
the respondent in an action pending in a probate court to make any 
question about the title, until after the appointment of the com- 
missioners to make partition, is a waiver of the question, and it 
is then too late to dispute the title set forth so as to oust the 
court of jurisdiction.^ Where an adult co-tenant of lands joins 
in a petition for the sale thereof, and snch petition alleges that 
the legal title to ilie lands is in the infant co-tenants, and a sale 
is made in pursuance of such petition, the order of sale thus 
nnide will estop such adult from questioning the title of the pur- 
chaser of the lands at such sale/ The deed is made by the 
sheriff under an older of sale in partition, and is the act of the 
parcies themselves, and a purchaser at such a sale is regarded as 
a grantee. Tim transfer to the purchaser is a complete extin- 
ij^nislunent of the title of the parties to the action.* Where a 
widow is made a party to a proceeding in partition of the realty 
of her late husband, and, having appeared, suffers to be included 
in such partition realty to which she has title in her own right, 
and assents to the decree in partition, disposing of the same, she 

^ Kash V. Church, 10 Wis. 303. ® Ela v. McCornnihe, 35 K H. 279. 
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will not be permitted to set up her title to the realty as against 
one claiming by virtue of the allotment in partition/ In this 
case the court say : I know not how, in a collateral proceeding, 
she can afterwards avoid that decree. But not only did she pas- 
sively allow the process to culminate in a decree, but she actively 
engaged in its promotion, and, by her attorneys, agreed that the 
order of the court should be finally confirmed. Here, then, is a 
record which the defendant deliberately helped to make. II ow, 
then, can she escape from its consequences? (citing.)® All these 
are cases of estoppel in^xcis, and hence are less strong than the 
case in hand, where the estoppel arises from a record, a record 
deliberately assented to by the defendant herself.’’ 

§ 262. Where proceedings in partition are properly taken to 
bind unknown owners, tlio judgment not only concludes them in 
respect to any interest they may have as tenants, but precludes 
them from showing afterwards that they had a paramount title 
in severalty to any part of the premises. ** A decree in partition 
cannot be inquired into in a collateral suit to see whether irregu- 
larities exist in the proceed ings.'^ 

The decree is final and conclusive as to the nature and extent 
of the rights of the respective parties to it, until modified or set 
aside in some direct proceeding, even though it does not follow 
the allegations bf the bill ; and the fact tliat no partition was in 
fact made after the decree will not prevent a ]>cirty from show- 
ing title under it.® The confirmation of the report of the com- 
missioners in partition, and the final decree entered thereupon, 


^ Young v. Babilon, 91 Pa. St. 280; 
VenseFs Appeal, 77 Pa. St. 71; Cox 
V. Rogers, 77 Pa. St. 160. 
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N. Y. 136. Cook V. Allen. 2 Mass. 461: 


Nash V. Church, 15 Wis. 179; Pfeltz 
V. Pfeltz, 1 Md. Ch. 445; Rogeis v. 
Tucker, 7 Ohio S. 417; Reeho v. 
Holmes, 5 Rich. Eq 54(J, Dunham v. 
Wilfong, 69 m, 355. 
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vests the title to the several parcels of the premises partitioned 
in the persons to whom they are assigned by the commissioners, 
and such decree can not be opened by the court at a subsequent 
term upon a mere motion.^ The judgment, when executed, is 
conclusive evidence that the part set off to one petitioner was a 
part of the premises held by the parties in common ; nor would 
it be open to a former co-tenant to set up an easement in the 
part thus set off, upon the ground that he had enjoyed it 
adversely before such partition was made."* The difference 
between a judgment and writ of partition at common Liw, and a 
partition by decree in chancery as it affects the title, is, that the 
former operates by way of delivery of possession and estoppel^ 
while in the latter the transfer of title can be effected only by 
the execution of conveyances between the parties, which may be 
decreed by the court and compelled by attachment.^ It is lield, 
if the decree in partition recites that due notice was given, it 
is only primafaoie^ not conclusive evidence of tlie fact.'^ 

§ 263. A decision of a United States district court enjoining 
a treasury warrant is final, and bars an action on the a(*count 
which formed the subject matter of the warrant and bill of com- 
plaint.® All entries and orders made in the regular progress of 
a cause, daring term time, must be received as emanating from 
the court, and all parties to them are estopped from disputing 
their correctness.® Thus, an order on a sheriff to deposit money 
in a bank,’ and an order setting aside a sale made on execution, 
issued out of the coiirt setting it aside.® So a party drawing up 
an order and sanctioning the entry of it as of the time when the 
decision was made, and served it on the adverse party, is barred 
from averring that it was not entered at tlie time it purported 
to be.® So a party cannot deny that a judgment was rendered 
oil the day of its entry ; if the record is regular on its face, it is 
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conclusive, as it imports absolute verity.^ In order to make a 
judgment effectual as an estoppel, it must appear that the facts 
were actually passed upon by the jury in the former case, and, if 
the pleadings did not show it, and no evidence is introduced, the 
record is only evidence of what is necessarily put in issue by the 
pleadings.® 

§ 264. It is not necessary in a partition suit, in order that a 
Judgment shall bind the parties on a question of intestacy of an 
ancestor, or the validitj^ of his will, that the adjudication of those 
matters should be in precise terms. It is sufficient if the sub- 
stance is decided. The estoppel extends beyond what appears on 
the face of the judgment to every allegation, which, having been 
made on one side and denied on the other, was at issue, and 
determined in the course of the proceedings. Those who rely upon 
the estoppel must, of course, show that the matter in controversy 
has already been heard and determined ; but where it is made to 
appear with sufficient clearness that the transaction has under- 
gone a judicial investigation, the presumption will be irresistible 
that the judgment covered the whole, so far as it was entire and 
indivisible, and cannot be overcome, except by the clearest proof 
that no evidence was given as to that fact by the plaintiff, or that 
the defendant failed to take advantage of a defense that might 
have been made available.® 


§ 265. Judgments are not merely final as to the facts actually 
litigated or decided, but they are usually (except where proceed- 
ings are instituted in the same cause of action for their I'eversal) 
conclusive evidence of their own rectitude and virtue ; and it is 
upon this principle that no action will lie for obtaining a decree 
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ton {ante^ p. 125), heretofore referred to, is a forcible illustration 
of this principle. The general principle that a juilgnieiit of a 
court possessing competent jurisdiction is tiiial, admits of no 
doubt ; but the principle extends still further, as to include 
everything that might be litigated or decided. Tlie reason for 
the rule seems to be, that it is both expedient and proper to 
silence the contention of parties by accomplishing the ends of 
justice by a single and speedy decision of all their rights. It ib, 
therefore, obvious that there should be some time prescribed to 
controversies of this sort, and can there be a more fitting and 
proper opportunity than one which affords a full and fair oppor- 
tunity to examine and decide all their claims? This rule cer- 
tainly imposes no hardship. It does not require anything more 
than a reasonable degree of vigilance and attention ; a different 
course would be dangerous and oppresbive. It would create 
infinite litigation and vexation, render judgments and final deter- 
minations of the rights of parties a useless expense, resulting in 
no benefit, but, on the contrary, resulting in a series of liarassing 
operations, which, under the guise of justice, would never render 
justice. Every one is bound to take care of his own rights, 
and to vindicate them in due season and in proper order."’^ This 
is a sound and salutary principle of law. Accordingly, if a 
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defendant^ having the means of defense in his power, neglects to 
use them, and suffers a recovery to be had against him by a com- 
petent tribunal, he is forever precluded/ Tims where parties 
having submitted to arbitration their partnership difficulties, 
each depositing his note with the arbitrators, under an arrange 
inent that the arbitrators were to indorse down the note of the 
one they found to bo debtor to the amount of tlieir award against 
him and deliver the same to the other party, and tliivS having 
been done and suit brought on such note, and the del)tor having 
thereupon hied a hill to have the award corrected by giving him 
credit for an item which by accident or mistake ivas not hionght 
to the attention of the arbitrators, and obtained a decree, the suit 
on the note being stayed in the mean time, upon the suit on the 
note being again moved, the debtor could not set up the defense 
that the award was not valid ; a party who has got relief on one 
basis will not be permitted to litigate the matter over again on 
another basis, on the suggestion that he has a defense which he 
did not see fit to rely on before/ The onlj^ case forming an ex- 
ception to this rule is the case of mutual dealings between the 
parties, where the defendant omits to set off his counter demand,® 
or withdraws it before judgment,* and may, unless prevented by 
statute, still recover in a cross action. 

§ 266. Matters of set-off or counter-claim wliicb a party may 
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set up or not, are not regarded as included in the definition of a 
defense to an action ; if the matter of set-oS or counter claim is 
passed upon it is barred by the judgment, if not, the defendant 
may make it the subject of a separate or distinct action the 
question is, was it adjudicated? The only penalty for not setting 
it up in the prior cause being in the matter of costs. If a plaiiit- 
iS joins in his complaint several separate causes of action, mak- 
ing the aggregate of such causes the amount for which he de- 
mands judgment, and, neglecting to withdraw any of these 
causes on the trial, he fails to establish any of them by proof, he 
cannot afterwards bring another suit for those items. ^ The same 
principle is applicable in ejectment, where the defendant pur- 
chases title after judgment is rendered against him. Tlie gen* 
eral rule is intended to prevent litigation and to maintain peace ; 
were it otherwise, men would never know when they might 
repose with security on the decisions of coiirtb of justice, and 
judgments solemnly and deliberately rendered would cease to be 
revered as being no longer the end of controversy and the evi- 
dence of right, ^ whose adjudication were necessary to the final 
disposition of the case. A judgment for the defendant in tres- 
pass, for taking a chattel, is an estoppel in an action for the 
money received from its subsequent sale, for the reason that 
both actions relate to the same subject-matter, and must be de- 
termined substantially upon the same evidence/ So, where in 
an action against a railway company for damages in consequence 
of its failure to provide a crossing, resulting in a judgment for 
the defendant, another action cannot be maintained to compel it 
to provide a crossing.® And where a plaintiff, in an action of 
ejectment on a mortgage. Lad previously recovered judgment on 
a note given by the defendant for the debt, for which the mort- 
gage was security, the defendant in the ejectment suit was not 
allowed to plead the same defense which he had unsuccessfully 
used in the action on the note.® A. failure in an action brought 
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to recover damages for the non-delivery of liimherj was conclu- 
sive against the plaintiffs, denying the non-deliveiy in action, on 
a bond given for the priced The limited nature of a judgment 
for damages only does not prevetit its operation as an estoppel 
as to all the cpiestions embraced in the pleadings ; and as the non- 
delivery of the lumber must have been the material point in 
issue, in order to found a verdict for the assessment of damages, 
it is obvious tliat the judgment must be conclusive in action for 
the price of the lumber. So, where there is an entire contract 
for the delivery of goods, a delivery of part, and a refusal to 
receive the residue, and a suit for the price of those delivered, 
such judgment is a bar to another action for not accepting the 
goods.^ Where, in an action to enjoin a seizure of property as 
illegal, and to recover damages, if the judgment maintaining the 
injunction is silent as to damages, it is equivalent to a rejection 
of the claim for damages, and will sustain the plea of res judi- 
cata in a subsequent suit for damages.® The presumption is, thai 
the judgment covers the whole matter. So, where a joint judg- 
ment is recovered against several parties in a suit against one for 
contribution, lie cannot plead that lie was not liable.'* 

§ 267. A judgment in personatn, recovered without notice, 
or attachment of property on mesne process is void. In a col- 
lateral proceeding, a judgment against one who had no opportu- 
nity to defend, may be avoided by proof of fraud, or shown to 
be void upon its face ; a judgment of non-suit is not a bar to 
another action. Nor an agreement to submit a case upon an 
agreed statement of facts upon which judgment and nonsuit was 
entered by the court.® But where the facts put in issue by an 
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assignment of a breach of a sheriff’s bond have been once tried 
ill a statutory proceeding, they cannot again be drawn into ques- 
tion, and it is a question of law, on Inspection of the record, 
■whether they were or w'cre not in issue in the former proceed^ 
ings. So, a decree, that a vested interest in remainder is not sub- 
ject to the claims of creditors, though erroneous, is 7^es adjudi- 
cata ; and is conclusive against the rights of creditors, wdien the 
estate comes into possession of the remainderman by the death 
of the tenant for life.^ No recovery can be had on a cause of 
action wdiich has been pleaded or offered in evidence as a defense 
in a former action, in wliich it was legally admissible, although 
the court may have erred in excluding it from the jury. The 
estoppel of an adjudication, made on grounds purely technical, 
and under such circumstances that the merits could not come in 
question, wnll be limited to the point actually decided. A judg- 
ment is conclusive on all points within the scope of the record 
and legally brought before the court and jury,® although extrin- 
sic evidence may be given for the purpose of showing what the 
controveisy really was, and showing that matters expressly or 
impliedly embraced in the pleadings, and wdiich might have been 
adjudicated, were not presented or decided in fact.® But while 
parol evidence may sometimes be admitted for the purpose of 
limiting the estoppel, it is never allowed to enlarge its operation, 
or to show that matters foreign to the record were embraced in 
the verdict/ 

§ 268. The reasons assigned by a court for its judgment are 
immaterial, if the record shows that such judgment was, in fact, 
correct.^ Nor will the mistakes of a judge who tried the cause 
serve as a reason why matters jprimafaoie within the bar of the 
judgment should he excluded from it, for the reason that the 
remedy is by a new trial or writ of error,® Thus, where a case 
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has been once submitted to a jury upon an issue involving tlie 
merits of the plaintiff’s claim, and a judgment bas been rendered 
on their verdict, until such judgment has been set aside, the 
plaintiff will not be allowed, either in law or equity, to bring 
another suit on the same cause of action, on the ffround that the 
verdict in tlie first suit was caused by an erroneous instruction of 
the judge to the juryd So, after judgment, a clerical error in 
the transcript of the record, by which the judgment is reduced 
below the true amount, is not a ground for a new suit for the 
difference.® So, where a court erroneously sustains a demurrer 
to a defense, and renders a judgment in favor of the plaintiff, 
wdien upon the pleadings judgment should have been rendered 
for the defendant, such defendant cannot maintain an indepen- 
dent action upon the defense so disregarded by the court ; his 
remedy for the erroneous decision must be sought in the suit in 
which it was made.^ 

§ 269. But in order to give a judgment this conclusive effect, 
it must have been made by a court of competent jurisdiction, 
upon the same subject-matter, between the same parties, and for 
the same purpose, and sucli a judgment between the same parties, 
upon the same point, is conclusive as a plea in bar, or when given 
in evidence ; and it makes no difference whether other parties 
are estopped by it or not, and it is so far conclusive, although all 
the parties in interest may not have been befoie the court, that 
its validity cannot be collaterally questioned in another tribunal^ 
and when it is used as evidence its regularity cannot be inquired 
into,^ in that or any other court. It cannot be impeached because 
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of a wrong judgment, based upon an erroneous application of 
legal principles, or insufficient evidence, or that the evidence was 
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Wall. 435; Annctt v. Teriy, 35 N. Y. 
256; Ely stone v. Blystonc, 51 Pa. St 
373; Cadmus v. Jackson, 52 Pa. St. 295; 
Browm v. Christie, 27 Tex. 73; Lawler 
V. White, 27 Tex, 250; Watson v. Hop- 
kins, 27 Tex. 687; Shaw, in le, 7 
Ohio S. 81; Ilampson v. Weare, 4 la. 
13; Bridges v. Hicholson, 20 Ga. 90; 
Harrison v. Pender, Bush. L. (N. C.) 
78; Harrison v. Simmons, Busb. L. (H. 
C.) 80; Woodward v. Hill, 6 Wis. 
143; Nash v. Church, 10 Wis. 303; 
Doty v. Brown, 4 N. Y. 71 ; Warner 
v. Mullane, S3 Wis. 450; McLoud v. 
Silby, 10 Conn. 390; Minor v. Walter, 
17 Mass. 237; Lewis v. Simonton, 8 
Humph. 185; Cochran v. Loring, 17 


Ohio, 409; Gordon v. Baltimore, 5 
Gill, 231; Walius v. Z^Iimroe, 17 iHd. 
501; Appleton v. Bowles, 9 IX R. 351; 
Cooper V. Reynoldb, 10 Wall. 308; 
Lee V. Kingsbury, 13 Tex. 08; Jack- 
son v. De Lancy, 13 Johns. 537; Lor- 
ing v. Mansfield, 17 Miss. 394; Gird- 
ley V. ilarradeu, 14 Masb. 490; 
Batehclder v. Robinson, 6 N. II 12; 
Kent V. Kent, 2 XIass. 328; I\IcNiel v. 
Bright, 4 Xlass. 282; Briggs v. Rich- 
mond, 10 Pick. 391; State V. St.Gemine, 
31 Mo. 230; Loring v. Bridge, 9 XIass. 
124; Eastman v. Curtis, 4 Yt. 01t>; 
SuckeU V. Gwat limey, Litt. SiL Gas. 
121; De Forest V. Strong, 8 Conn. 513; 
Wallace v. Usher, 4 Bibl), 508; I’aylor 
V. McKnight, 1 Mo. 282; Robiubon v. 
Jones, 8 Mass. 53G; McNeil v. Bisght, 
4 Mass. 282; Ilaygood v. McKoon, 49 
Mo. 79; W'oods V, Lee, 21 La. Ann. 
505; Ward v. Hudspeth, 44 Ala. 315; 
McCauley v. Harvey, 49 Cal. 497; 
Buckley v. Andrews, 39 Conn. 524; 
Fowler v. Gordon, 24 La. Ann. 270, 
Leaverton v. Leaverton, 40 Tex. 218; 
Rowe V. Parson, 13 N. Y. Supreme 
Ct. 338; Pollock v. Buie, 43 Miss. 
140; Moorhead v. Commonweal tli, 1 
Grants Cas. 214; Wood v. WiLon, 4 
Houst. 94; Richardson v. Hazleton, 
101 Mass. 108; Harvey v. Tyler, 2 
Wall, 328; Lyon v. Odom, 31 Ala. 
284; Succession of Gorrison, 15 La. 
27; Legee v. Thomas, 3 Blatch. C. C, 
11; Johnson v. Alden, 15 La. Ann. 
505; George v. Norris, 23 Ark. 121; 
Stovall v. Banks, 10 Wall. 583; Satter- 
lee V. Bliss, 36 Cal. 4S9; Iverson v. Lo- 
berg, 26 111. 179; Vanderpoel v. Yan 
Yalkenburgh, 6 N. Y. 190; Saltonstall 
V. Riley, 28 Ala. 164; Mil lord v. 
Holbrook, 9 Allen, 17 ; Farr v. Ladd, 
37 Yt. 153; Haynes v. Meeks, 10 
Cal. 110 ; Caxlletan v. Ingcmf 
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false/ or for tlie reason that the writ and service were defectivcj 
being a jurisdictional question. The question of the snfiiciencj 
of service, or whether property attached was subjected to seizure 
is one of jurisdiction. A judicial determination of jurisdiction 
is binding upon the parties until set aside or reversed in a direct 
proceeding.^ The judgment of a court of superior jurisdiction 
may be collaterally attacked upon the ground that the court ren- 


14 La. Ann. 623; Sturdy v. Jaco- 
way, 19 Ark. 499; Dixey v. Lauing, 
49 Pa. St. 14; lYimbeily V. Hurst, 33 
111. 166; Pet ei man v. Watkins, 19 
Ga. 153; Bartlett v. Russell, 41 Ga, 
19G; Frost v. McLeod, 19 La. Ann. 
69; Semple v. Wiigiit, 32 Cal. G59; 
Lamprey v. Nudd, 29 N. H. 299; 
Finneran v. Leonard, 7 Allen, 54; 
Hendrickson v. Norcross, 19 N. J. Eq. 
417; Stale v. Tucker, 22 la. 224; Clark 
V. Bryan, 16 Md. 171; Woodman v. 
Smith, 37 Me. 21; Billings v. Russell, 
23 Pa. St. 189; Cypher! v. McClure, 22 
Pa. St. 195; Reed v. Wiigbt, 2 Greene, 
(la.) 15; Chamberlain v. Carlisle, 26 
N. 11. 560; Lynch v. Bwanton, 53 Me. 
100; Love v. Waltz, 7 Cal. 250; Moore 
V. Felker, 7 Fla. 44; Hopkinson v. 
Shelton, 1 Ala. 303; Perry v. Lewis, 40 
Miss. 443; Whitehurst v. Rogers, 38 
Md. 303; Briggs v. Bowen, GO N. Y. 
454; Ilallock v. Deming, 69 N. Y. 238; 
Callahan v. Griswold, 9 Mo. 784; 
Sturgess v. Rogers, 26 Ind. 1; Lucas 
V. San Francisco, 28 Cal. 591; Round- 
tree v. Turner, 36 Ala. 555; Tracy v. 
Merrill, 103 Mass. 280; Degelos v. 
AVoolfold, 21 La. Ann. 706; Durnford, 
Succession of, 1 La. Ann. 92; Lefevre 
Y. Monthly, 1 La. Ann. 42; McDonahi 
V. Gregory, 41 Iowa, 13; Stoddard y. 
Burton, 41 Iowa, 582; Smith v, AYay, 
9 Allen, 472; Hanscomb v. Hewes, 12 
Gray, 332; Huntington y. Smith, 25 
Ind. 486; Buell v. Trustees, 11 Barb. 
602; State y. Beloit, 20 AYis. 79; Dun- 
bani Y. AYilfong, 69 Mo. 355; AYill- 
ianis Y. Sidmouth, &c. Co., L. R. 2 


Exchq. 281; Gorman, in re, 124 Mass. 
190. 

^ Fisk V. Miller, 20 Tex. 579; Dil 
lingv. Murray, 61ml 324; Cooley v. 
Smith, 17 Iowa, 29; Stevenson v. 
Bonesteei, 30 Iowa, 280 ; Stew art v. 
Nunenuiker, 2 Ind. 47; Mai tin v. Por- 
ter, 4 Ilcisk. 407. 

* Marton v. Barron, 37 Mo. 556; 
Dutton Y. Hobson, 7 Ks. 196 ; Arm- 
stiong Y. Grunt, 7 Ks. 285 ; Bank 
Y. Eldridge, 28 Conn. 556; Draper 
V. Bryson, 17 Mo. 71; Seely v. 
Reid, 3 Iowa, 374 ; Campbell y. 
Hays, 41 Miss. 561; Grizer y. Goi- 
ren, 41 Miss. 563; Bonsai 1 v. Isett, 
14 Iowa, 809; Whitwell v. Biubier, 
7 Cal. 54; Norton v. Harding, 3 Or. 
361; Hotchkiss v. Cutting, 14 Minn. 
537; Bates v. Spooner, 45 lud. 489; 
Dequiudie V. Williams, 31 Inci. 444; 
Braggy. Lorio, 1 AYoods, 209; Reilly 
Y. Lancaster, 39 Cal 354; Brown v. 
Nichols, 42 N. Y. 26; Kirby v. Fitz- 
gerald, 31 N. Y. 417; R. R. Co. v. 
Sparhawiv, 1 Allen, 448; Bumstead v. 
Bumstead, 31 Barb. 061; AYall v. 
Claik, 19 Tex 321; Smith v. State, 5 
Tex. 578; Cody y. Hough, 20 111 43; 
Landes Y. Brant, 10 How. 348; State 
Y. Culler, 18 Md. 418; Kipp v. Fuller- 
ton, 4 Minn. 473; Branson v. Car- 
uthers, 49 Cal. 375; Cole y. Butler, 43 
Me. 401; Doyle v. Smith, 1 Cold. 15; 
Duel* Y. Thweatt, 39 Ga. 578; Lawier’s 
Heirs y. AVhite, 27 Tex. 250, AVatsoii 
Y. Hopkins, 27 Tex. 637; Benin It v. 
Child, 19Wis. 362; Callen v. EllLon, 
13 Ohio, 446; Peters v. Leange, 13 
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derhig sncli judgment liad not jurisdiction of tlie action. But 
such facts or circumstances only can be shown or relied on, in 
support of such attack, as aflSrmatively appear on the face of the 
record, or what, under the law as it read at the date of the judg- 
ment, constituted the judgment- roll. Where a judgment recites 
tlie fact that the defendant has been duly served with process, 
this is a direct adjudication by the court upon the point, and is as 
conclusive on the parties as any other fact decided in the cause, 
provided it does not affirmatively appear from other portions of 
the record constituting the judgment-roll, that the recital is 
untrue. Tlie presumption is in favor of the jurisdiction and of 
the regularity of the proceedings of courts of superior or general, 
jurisdiction, whether their proceedings be according to the course 
of the common law or governed by statute law, and whether they 
are founded on jurisdiction of the person of the defendants 
acquired by making actual or constructive service of the summons 
on him. But no such presumptions arise in favor of the juris- 
diction or regularity of the proceedings of courts of inferior or 
limited jurisdiction. The record of a court of superior jurisdiction 
imports absolute verity ; it cannot be collaterally attacked by proof 
aliunde} If the court has jurisdiction of the subject-matter and 
the parties, it is altogether immaterial how grossly irregular or 


Md. 58; Stephenson v. ISTewcomb, 5 
Hurling. 150; Farrington v. King, 1 
Bradf. 182; Bostic v. Love, 16 Cal. 
60, Otis Y. The Rio Grande, 1 Woods, 
279, Netlierland v. Johnson, 5 Lea, 
340; Dunham v. Wilfong, 69 Mo. 355; 
State V. Holmes, 69 Ind. 577; Prescott 
V. Fisher, 22 111. 390; Hunter v. 
Stoneburner, 92 111. 75. 

^ Sears v. Terry, 26 Conn. 273; Ran- 
oul V. Grille, 3 Md. 54 ; Evans v. 
Ashby, 22 Ind. 15; Bay v. Cook, 31 
in, 336; Wright v. Marsh, 2 Greene, 
(la.) 94 ; Barney v. Chittenden, 2 
Gieene (la.) 165 ; Pease v. Whitten, 
31 Maine, 117; Warden v. Eichhaum, 
3 Giant Gas. 42; Bank v. Munford, 3 
Grant Gas. 232 ; Wiley v. Kelsey, 9 
Ga. 117; West v. Kixon, B Grant Cas. 
230; Hahnv. Kelly, 34 Cal. 391; Mul- 


ford v. Estudillo, 24 Cal. 94 ; McCau- 
ley v. Fulton, 44 Cal 355; Thaxton v. 
Williamson, 72 N. C. 125; Lew is v. 
Armstrong, 45 Ga. 131; Delong v. 
Fort, 45 Ga. 122; Mangham v, Reed, 
11 Ga. 137; Cochran v. Davis, 20 Ga. 
581; White Y. Landaff, 35 K. II. 128; 
Moore V. Robison, 6 Ohio, 303; Green- 
law V. Kernahan, 4 Sneed, 371 ; Ciif- 
foidv. Plumer, 45 N. H. 269; Koiton 
V. Harding, 3 Or. 361; Witt v. Russey, 
10 Humph. 208 ; Mai tin v, McLean, 
49 Mo. 861; Cadmus v. Jackson, 52 
Pa. St. 295; Garrick v. Armstiong, 
2 Cold. 265; Schley v. Dixon, 24 Ga. 
273 ; McFeeley v. Osborn, 10 La. An. 
471 ; Friedlander v. Loucks, 34 Cal. 
18; Alexander v. Kelson, 42 Ala. 463; 
Willard v. Whitney, 49 Me. 235; Mc- 
Daniel V. Fox, 77 111. 343; Swearm 
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manifestly erroneous its proceedings may have been; its final 
order cannot be regarded as a nullity, and cannot, therefore, be 
collaterally impeacliedd And this even where the judgment 
would without question be reversed on appeal.^ Where the 
record of a decree of a court of competent jurisdiction is offered 
in evidence, every presumption is to be indulged as to the cor- 
rectness of the facts on which it was founded, and which appear 
of record.^ Thus, in a case of a sale of mortgaged premises 
under a decree in equitjq the regularity of the sale cannot be called 
into question in a collateral suit and so conclusive is their effect 
that even the courts rendering them are estopped from annulling 
tlieir final decrees or judgments, either for error of fact or law, 


after the term at which they are ; 
ical error, or to reinstate a cause 

gen v. Gulick, 67 111. 208 ; Mobley v. 
Mobley, 0 Ga. 247 ; Fuller y. Smith, 5 
Jones Eq. 192. 

^ Sbeidou v. Newton, 3 Ohio, 494 ; 
Tallman v. !McCaity, 11 Wis. 401 ; 
Stanford v. Bradfoid, 45 Ga 97; Bar- 
ron v. Tart, 18 xAla. GC8; Breeze v. 
Doj le, 19 Cal. 101 ; Gregg v. Forsyth, 

24 IIow. 170; Turner v. Ireland, 11 
Humph. 447 ; Bennett v. Couchman, 

48 Barb. 73; Pendleton y. Weed, 17 
N. Y. 72; Claik v. Bryan, lOMd.171; 
Lutes y. Alpaugh,23 N. J. L. 105, Bur- 
ton y. Warien, 11 la. IGG; Cameron 
y. Bo 3 'le, 3 Greene (la ) 154; Delaney 
y. Reade, 4 la. 202; Lind y. Adams, 

10 la. 398; Hoffertbert y. Elink- 
hardt. 58 111. 450 ; Bank y. Hum- 
phreys, 47 III 227; McBane v. 
People, 50 Hi. 503; Mylar y. Hughes, 

60 Mo. 105; Winston y. Affalter, 49 
Mo. 263; Bickerman y. Powell, 21 
Ga. 143; Aldersony. Bell, 9 Cal. 315 ; 
Coley. Conoliy, 16 Ala. 271; Puller y. 
Smith, 5 Jones Eq. 192, Fisher y. 
Williams, 56 Vt. 586 ; Otterson y. 
Middleton, 102 Pa. St. 78; Wood- 
house y. Freebdates, 77 Ya. 317; 
Winbish y. Breeden, 77 Ya. 324; Mor- 
ns y. Gentry, 89 N. C. 248; Darby y. 


rendered, unless it be for a cler- 
dismissed by mistake ; and a 

Shannon, 19 S. C. 526; Martin v. Hall, 
70 Ala. 421; Black v. Paltison, 61 
Miss. 599; Deuui v. Elliott, 60 Tex. 
337; Frisby v. Witheis, 61 Tex. 134, 
McCoimack v. Kimmell, 4 111. App. 
121; Shevely y. Welch, 20 F R 28; 
Linehan v. Hathaway", 54 Cal. 251; 
Long V. Bieneman, 59 Tex. 210. 

* Jelferson County y. Reitz, 56 Pti. 
St. 44; Cassell v. Scott, 17 Iml. 514, 
Crutchfield y. State, 24 Ga 335; Thou- 
venin y. Rodiigues, 24 Tex. 468; 
Cairy. Miner, 42 111. 179; Jenness v. 
Beiry, 17 N. H. 549; Supervisors v. 
U. S , 4 Wallace, 435; Bond y. Pa- 
checo, 30 Cal. 530; Ferguson v. Kum- 
ler, 11 Minn. 104; Joyce v. McAvoy, 
31 Cal. 273; Yaple y. Titus, 41 Pa. St. 
195; Fmneran v. Leonard, 7 Allen, 
54; Linehan y. Hath e way, 54 Cal. 
251. 

3 Hardy y. Gholson, 26 Miss. 70; 
Thompson y. McKinley, 47 Pa. St. 
353; Wilson y, Wilson, 18 Ala. 176; 
State V. Bj^ers, 34 Mo. 138; Hays y. 
Ford, 55Ind. 52; Bottorf v. Wise, 53 
Ind. 32; Alexander y. Knox, 6 Saw- 
yer, 54 ; Goldsby y. Goldshy, 67 Ala 
560. 

* Gartside y. Outley, 58 111. 210. 
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final decree in eliancery is as conclusive as a judgment at law/ 
Ijiit a judgment for a defendant on the plea of the statute of 
limitations is not necessarily a bar to another action on tlie same 
contract in another State,^ 

§ 270. There are many reasons why the plea ol res adjudi^ 
cata should be more cautiously received under tiie Code system 
of pleadings, than is or was necessary under the common law 
system of pleading. The want of certainty in the system of 
pleading under the Code renders it not iinfrequently difficult, if 
not impossible, to determine what issues have been joined, and 
the precise rights which have been adjudicated. Tlie united law 
and equity jurisdiction enables parties litigant to embrace in the 
same suit more tlian one cause of action or defense, wliich wumld 
be incongruous and inadmissible under a different system, and 
perhaps the widest range known to any system tolerated in the 
form and scope of code pleadings. Parties who have several 
causes or rights of action against the same party, of different and 
distinct cliaractei’, are not compelled to unite them in the same 
suit, on penalty of being barred as to those not included ; nor, is 
this the meaning of that well-settled principle, that a judgment 
or decree of a court of competent jurisdiction is final and conclu- 
sive, not only as to every matter determined, but also as to every 
other matter which the parties might litigate in the cause, and 
which they might have had decided ; nor does the rule applj’^ so 
as to defeat a trial upon the merits because of a former suit 
between the same parties, upon the same subject-matter, where 
no adjudication upon the merits is sought or prayed for by either 
party, in which a judgment upon a general exception was ren- 
dered, merely dissolving an injunction which had been previously 


^ Hai pending v. Wylie, 13 Bush, 158; 
Lane v. Wlieeleis, 46 Miss 666, Got- 
ten V. McGe]iee,54 MLs. 621; Graham 
V. Parham, 32 Aik, 676 ; Robinson v. 
Blown, 82 III 279; Norman v. Burns, 
67 Ala. 248; Waring v, Lewis, 53 Ala. 
615; King v. Smith, 15 Ala. 270; 
Watts v. Gayle, 20 Ala. 826; Allman 
V. Owen, 31 Ala. 167; Duckwoith v. 


Duckworth, 35 Ala. 70 ; Otis v. Dar- 
gan, 53 Ala. 178 ; Biooks v. xlii- 
kenny, 7 Oieg, 461; Powers v. Bank, 
129 Mass. 44; McWilliams v. Monell, 
23 Hull, 162, Puce v. Dewey, 6 Saw- 
yer, 493, Norwood v. Kuhv, 70 Ala. 
397; Caldwell v. White, 77 ‘'Mo. 471. 

^ Wright V. Bodley, 14 Pet. 156; 
Bank v. Donnally, 8 Pet. 801 ; See also 
Gudger v. Barnes, 4 Ileisk. 570. 
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awarded against a third party having no interest in the suit, and 
awarding costs, &c. The Code system of pleading does not by 
any means favor a multiplicity of suits, and when the pi-oper par- 
ties are brought before them, the courts will hear and" finally 
determine all the rights of the parties touching the subject-mat- 
ter, if properly presented, whether such was the original inten- 
tion of the parties or not; but, if neither party demands a judg- 
ment upon the merits of the respective rights claimed, and the 
judgment of the court appears to have been rendered upon the 
merits of a mere preliminary question, it would be rendering 
harsh injustice, and make justice and equity a species of tyranny 
utterly antagonistic to the signification of those terms. 

§ 271. Cases to which the doctrine of res adjudicata is appli- 
cable fall properly into two classes: those in which a controverted 
fact is judicially established upon the evidence by a court of 
competent juiisdietion ; tliose in which the facts alleged are not 
controverted, but admitted by demurrer. The former class may 
be used as estoppels in any other of a not higher nature between 
the parties as to any fact directly in issue and decided ; the lat- 
ter can merely be used as a bar to a second suit for the same 
cause. There are cases to be found in which it is questioned 
whether a former judgment can be a bar to a subsequent action, 
even for the same cause, if it appears that the prior judgment 
was rendered on demurrer. It makes no difference in the appli- 
cation of the principle, whether the facts upon which the court 
proceeded were proved by competent evidence or whether they 
were confessed or admitted by the parties ; an admission even by 
way of demurrer to a pleading in which facts are alleged, is just 
as available to the opposite party as if the admission was made 
ore tenus before a jury.' 

§ 272. Whether general or special, a demurrer admits all such 
matters of fact as are sufficiently pleaded, and to that extent it is 
a direct admission that the facts as alleged are true. Where the 
objection is to matter of substance, a general demurrer is suffi- 


' Bouchard v. Diaz, 3 Den. 244; West, 7 Wall. 99; Goodrich v. Chicago. 
Perkins v. Moore, 16 Ala. 17; Eohinson 5 Wall. 573; Beloit v. Morgan, 7 Wall. 
V. Howard, 6 Oai. 428; Am ora v. 619. 
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cient ; l>nt where it is to matter of form only, a special demurrer 
is necessary. Demurrers are either general or special : general, 
when no particular cause is alleged ; special, wlien the particular 
imperfection is pointed out and insisted upon as the ground of 
demurrer. The former will suffice wlien the pleading is defec- 
tive in substance, and the latter is requisite where the objection 
is only to the form of the pleading. The meaning of this rule 
is, that the party, having had his option whether to plead or 
demur, shall be taken, in adopting the latter alternative, to admit 
that he has no ground for denial or traverse. It is, therefore, an 
admission that the facts alleged are true.^ And, therefore, the 
only question for the court is whether, assuming such facts to bo 
true, they sustain the case of the party by wdiom they are alleged ; 
if the matter of fact be not sufficiently pleaded the demurrer is 
no admission."* A demurrer does not arlmit the accuracy of an 
alleged construction of an instrument, when the instrument is set 
forth in the record, if the alleged construction is not supported 
by the terms of the instrument.^ Nor can a deiminer be held 
to work an admission that parol evidence is admissible to enlarge 
or contradict a sealed instrument which has becoine a matter of 
record in a judicial proceeding.'^ Mere averments of a legal con- 
clusion are not admitted by a demurrer unless the facts and cir- 
cumstances set forth are sufficient to sustain the allegation, “ but 


^ Kolaii Y. Geddes, 1 East, 634; 
Gundry v. Feltbam, 1 T. E. 334; Gas 
Co. V. Turner, 6 Bing. N. C. 324; 
T 3 ler y. Bland, 9 M. & W, 333; 
Tancied v. Algood, 4 H. & N. 438; 
Dillon V. Barnard, 21 Wall. 430; Ford 
V. Peering, 1 Ves. Cli. 71; Lea y. 
Robeson, 12 Gray, 280; Eedmond y. 
Y. Dickerson, 9 K. J. Eq 507; G. S. 
V. Ames, 99 U. S. 45; Murray y. Clar- 
endon, L. E. 9 Eq 17; Eesbitt v. Ber- 
lidge, 8 L. T. Ef. S. 7G; Eaton v. 
Soutiiby, Willes, 131; P. M Genl y. 
Ustrick, 4 Wash. C. C. 437, Chiist- 
man y. Eusseli, 5 Wall. 290. 

2 Duncan y. Twhaites, 3 B. & C. 
584. 

®Ford Y. Peering, 1 Yes. Jr. 78; 
Lea Y, Kobinson, 12 Gray, 280; Eed- 


mond Y. Dickerson, 9 E. J. Eq. 507; 
Green y. Dodge, 1 Ohio, 80. 

Beckham v. Drake, 9 M. A: W. 78; 
Humhle v. Hunter, L. ll 12 Q, B. 315; 
McArdle y. Iodine Go., 15 Ir. G. L. 
146; Sprigg v Bank, 14 Pet. 201; U. 
S. V. >Vmes, 99 U. S. 45. 

^ Nesbitt V. Bei ridge, 8 Law T. N. 
S. 76; ^luiray y. Clarendon, L. E 9 
Eq. 11; Ellis V. Coleman, 25 Beav. 602; 
Eobertson y. Smith, 18 Johns. 459; 
Ward V. Johnson, 13 Mass. 143; 
Cowley Y. Patch, 120 5Iass. 137; 
Smith Y. Black, 9 S. & R. 142; Leitz- 
hoover y. Commonwealth, 1 "Watts, 
126; U. S. Y. Ames, 99 U. S. 45; 
Dillon Y. Barnard, 21 Wall. 430; 
Evan V. Avon, 6 Jar. N. S. 1301 ; 
Wtlliams Y, Stewart, 3 Mer. 472; East 
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there is this diffei'ence to be observed between judgments on 
verdicts and judgments on demurrer : the former are certain as 
to what Avas intended to be decided, however inartiiicially drawn, 
whereas the latter are often of very doubtful construction, leav- 
ing it difficult to determine Avliether the judgment was intended 
to sustain the demurrer as to all matters demurred to, or only 
paitially. 

§ 273. A judgment on demurrer is conclusive of everything 
necessarily determined by such judgment; such a judgment may 
be on the merits, and if so, its effect is as conclusive as though 
the facts set forth in the complaint were admitted by the parties 
or established by evidence : as no action could be maintained by 
the plaintiff on the same%icts in case judgment be against him, 
so, if any court err in sustaining a demurrer and entering judg- 
ment for defendant thereon, when the complaint is sufficient, the 
judgment is nevertheless on the merits. It is final and conclu- 
sive until reversed on appeal. Thus in an action by the State 
against four defendants, claiming damages for a fraudulent com- 
bination and conspiracy in obtaining a contract from the State, 
it appeared on the trial that the State had commenced a previous 
action against two of them for the same cause, in which a de- 
murrer Avas interposed by the defendants upon three grounds, 
two of the grounds not going to the merits of the action, and 
the other involving the merits, and judgment had been rendered 
for the defendants on the demurrer; the judgment was a bar to 
the present action. The acts of the tAvo defendants set out in 
the complaint in such former action being identically the same 
as those contained in the complaint in the second action, and 
charged therein as done in confederacy and combination Avith the 
additional defendants in the second action, not sued in the for- 
mer. The tAvo additional defendants not previously sued being 
in privity Avith the two defendants in the former action, the 
estoppel in their favor Avas just as effectual as in favor of the 
two defendants in the former action.^ A judgment rendered on 
demurrer to the declaration, or to a material pleading, setting 

India Co. v. Henchman, 1 Ves. Jr. 291*, Co., 91 U. S, 526. 

Penfold V. Nunn, 5 Sim. 405; Earle ^ People v. Stephens, 51 How. P 
V. Holt, 5 Hare, 180; Gould v. R. R. 235. 
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forth the facts, is equally eo jcliisive of the matters confessed by 
the deoiiirrer as a verdict finding the facts would be, since the 
matters in controversy are established in the former case, as well 
as in the latter, bj^ matter of record : as to the facts thus estab- 
lished they can never after be contested between the same parties 
or their privies. If the judgment is rendered for the defendant 
on demurrer to the declaration, or to a material pleading in chief, 
the plaintiff can never after maintain against the same defendant, 
or his privies, any similar or concnrrent action for the same cause 
upon the same grounds as were disclosed in the first declaration ; 
for the reason that the judgment upon sucli demurrer determines 
the merits of the cause, and a final judgment deciding the right 
must put an end to the dispute, else the^Htigation would be end- 
less.' But if the plaintiff fails on demurrer in his first action 
from the omission of an essential allegation in his declaration 
which is fully supplied in Iiis second suit, the judgment in the 
first action is no bar to the second, although the respective 
actions were instituted to enforce the same right; for tlie reason 
that the merits of that cause, as disclosed in the second declara- 
tion, vrere not heard and decided in tlie first. 

§ 274. A judgment upon demurrer is a bar to another action 
between the same parties upon the same facts, the sufficiency of 
which was put in issue by the demurrer.^ If it appears by the 
record that the point in controversy was necessarily decided in 


’Ferrer v. Arden, 2 Cro. Eliz. 668; 
Ferreis’ Case, 6 Co. 7; Bouciiaid v. 
Dias, 8 Deiiio, 243; Bobinson v. How- 
ard, 5 Cal. 428; Perkins v. Moore, 16 
AU 17; Gray v. Giay, 34 Ga. 499; 
Wilson V. Kay, 24 Ind. 156, Estep v. 
lEaisli, 21 Ind. 190; Terry v. Ilam- 
niond, 47 Cal. 32; Bank, &c. v. Wel- 
den, 1 La. Ann. 46; Keater v. Hock, 
16 Iowa, 23; Coffin v. Knott, 2 Greene 
(la.) 582; Gould v. K B. Co., 91 IT. 
S. 526; Nibhel v. Laparte, 74 111. 306; 
Giifiin V. Seymour, 15 Iowa, 30; Terry 
V. Hammond, 47 Cal 32; Lampen v. 
Ivedgewin, 1 Mod. 207; Yalianding- 
liam v. Byan, 17 111. 25; Clem water 
v. Meredith, 1 Wall. 25 ; Aurora v. 


West, 7 Wall. 82; Hitchin v. Camp- 
bell, 2 W. Bl. 831; Now Ian v. Ged- 
des, lEast, 634; Goodrich v. Chicago, 
5 Wall. 573; Bex v. King‘^tou, 20 St. 
Trials, 588; Bicaido v. Garcias, 12 
Cl & F. 400, Gilman v. Bi\es, 10 
Pet. 298; Kicliardsou v. Baiton, 24 
How. 188; Joidan v. FaiieloUi, 34 
Ga. 47; McGinnis v. Judges, 30 Ga. 
47; Spicer v. U. S., 5 Ct. ol Cl 34; 
Stoweli V. Cbumbeilain, 60 N. Y. 
372; Sloan V Cooper, 54 Ga. 486. 

* Felt V. Tuniure, 48 Iowa, 397; Los 
Angelos v. Melius, 58 Cal. 16 ; John- 
son V. Pate, 90 N. C. 334 ; Dion v. 
Zadek, 59 Tex. 529; Brown v. District, 
19 Ct. ot Cl 445; State v. Krug, 94 
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the first snitj whether upon a demurrer or the facts in issiiej it 
cannot be again considered in any subsequent suit.' Where a 
demurrer to a bill in equity is overruled, and the court take 
under advisement, the kind of decree to be entered, the suffi- 
ciency of the bill is res adjudicata^ and no longer open to dis- 
cussion.® Thus, where a petition on a cause of action, appearing 
on its face to be barred by the statute of limitations, is demurred 
to for that reason, and the demurrer sustained, and another suit 
is subsequently brought upon the same cause of action, the peti- 
tion therein alleging facts, showing that the statute of limitations 
has not run, the latter suit cannot be maintained, as the judgment 
upon the demurrer in the first suit, although error, was a former 
adjudication and a bar to any other suit.® 

In a judgment on demurrer, if the reason to be collected 
from the record appears to have been matter of form, it cannot 
be pleaded in bar;^ when a Judgment that is rendered on de- 
murrer and the parties are still left in court, it must be obvious 
that such a judgment cannot be available as an estoppel, nor pre- 
clude a trial on the merits.® 

§ 275. The conclusive effect of a judicial decision cannot be 
extended by argument, inference or implication, to matters which 
were not actually heard or determined.® In one case’ the matter 


Ind. 366; Smith v. Hornsby, 70 Ga. 
552; Tankersley v. Pettis, 71 Ala. 179; 
Strang v. Moog, 72 Ala. 467. 

1 Mining Go. v. Coal Co., 10 W. Ya. 
250; Corville v. Gilman, 13 W. Ya. 
314; Beckwith v. Thompson, 18 W. 
Va. 103; Griffin v. Seymour, 15 Iowa, 
30; Con others v. Sargent, 20 W. Ya. 
351, 

2 Johnson v. Sandford, 13 Conn. 461. 
® Price V. Bonniheld, 2 W} 0 . 80. 

^ Jacobs V. Graham, 1 Blackf. 392. 
® Keg. V. Buimingham, 3 Q. B. 223; 
Aurora v. West, 7 Wall. 90; Common- 
wealth V. Goddaid, 13 Mass. 456; 
Chapin v. Curtis, 23 Conn. 388; Poster 
v. Commouwealth, 8 W. & S. 77; 
Griffin v. Seymour, 15 Iowa, 30; 


Crumpton v. State, 43 Ala. 31; Rawls 
V. State, 16 Miss. 599; Harding v. 
State, 22 Ark, 210; Robinson v, 
Howard, 5 Cal. 428; Gerrish v. Brewer, 
6 Mmn. 53; Gilman v. Rives, 10 Pet. 
298; Nickelsou v. Ingram, 24 Tex. 
630; Birch v. Punk, 2 Met. (Ky.) 544; 
Wells V. Muoie, 49 Mo. 229; Spicer v. 
U, B., 5 N, & 11. 34. 

® Mallett v. Poxcroft, 1 Story, 474; 
Spooner v. Davis, 7 Pick. 147; Ihm- 
seii V. Oimsb}”, 32 Pa. St. 198; Tams v. 
Lewis, 42 Pa. St. 402; Lentz v. Wal- 
lace, 17 Pa. St. 412; Bennett v. Holmes, 
1 D.& B. 486; Chamherlain v.Galllard, 
26 Ala. 504; Felton v. Smith, 88 Ind, 
149. 
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in controversy was whether the defendant had obstructed the 
working of a mill by building and raising a dam ; tlie court held 
that he could not escape from the estoppel of a former judgment 
in regard to the same mill, on the ground that he had obtained 
a verdict and judgment in another action brought by the plaint- 
iff for an injury alleged to have been occasioned to another mill 
for the same cause ; evidence was adduced that the mills were 
both on the same level, and that one could not have been injured 
or interfered with by the water backing on it, unle&s tiie other was 
likewise injured, for the reason that such an inference might be 
probable or certain ; still while there was no inconsifeteiicy in the 
verdicts, they were each conclusive in its own sphere. The 
celebrated case of the Duchess of Kingston is probably us 
familiar to every practitioner who has ever had an action in 
which the question of estoppel arose, as Blackstone or Kent's 
Commentaries; in fact, it is the leading case on the question of 
estoppels by record, and from ir, has been deduced the well- 
settled and universal principle that a judgment is nut evidence 
of any matter which came collaterally in question, nor of any 
matter incidentally cognizable, nor of any matter to be inferred 
by argument from the judgment ; and there are no exceptions to 
the ruled Collateral or incidental questions which must natur- 
ally arise in and during the litigation of every controversy do not 
become a part of the action by being given in evidence, or be- 
cause they are brought to the notice of the court ; while, on the 


^ Wood V. Jackson, 8 Wend. 8o; 
Hopkins v. Lee, 6 Wheat. 109; Lewis’s 
Appeal, 67 Pa. St. loU; Lawrence v. 
Hunt, 10 Wend. 80, Jackson v. Wood, 
8 Wend. 27; Dixon v, Merritt, 21 
Minn. 196; San Francisco v. Water 
Works, 89 Cal. 473; Haight v. Ke- 
okuk, 4 la. 199; Felton v. Smith, 
88 Ind. 149; Vaughn v. Morrison, 55 
N. H. 580 ; Colbert v. Bell, 53 Ca. 
554; King v. Chase, 15 H. H. 9; 
Sheldon v. Patterson, 55 III. 507; 
Bank v. Bank, 7 Gill, 415; Laud 
V. Keim, 52 Miss. 841; Fluker v. 
Herbert, 27 La. Ann. 284; State v. 


Ramsburg, 43 Md. 325; Biown v. 
Ramsberg, 43 Md. 5G0, Jones v. 
Lavendei, 55 Ga. 228; DavenpoitY. 
Ban-*ett, 51 Ind. 329; Ehlo v. Bingh- 
ham, 7 Baib. 494; W^ale^ v. Lyon" 2 
Mich. 270; Walker v. Fuller, 29 Aik. 
448; Cannon v. Branie, 45 Ala 202, 
Ihmsen v.Ormsby,32 Pa. St. 198; Tanis 
V. Lewis, 42 Pa. St 482; Lore v. Tru- 
man, 10 Ohio S. 45; Lintz v. W<iilace, 
16 Pa. St. 412; Martin v. Gernandt, 19 
Pa. St. 121; Finley v. Hanbe^t, 30 Pa. 
St. 190 ; Ilibbshman v. Duleban, i 
Watts, 183; Ridgley v. Stillwell, 37 
Mo. 128; Smith v. Weeks, 26 Barb 
463; State v, Biscoe, 17 Ark. 142. 
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contrary, matters that are and might be well pleaded^ and, if 
they were, would constitute a good plea, aie neither incidental 
or collateral, and constitute an essential part of the cause of 
action or defense; and it is on this ground that a judgment is 
conclusive, not only of the right which it afnrins or denies, but of 
all the questions which were material and necessary to be deter- 
mined during the pendency of the litigation^ 

§ 276. A recovery in an action of tort, wHhoui satisfaction^ 
does nut invest the defendant with the title to the property, and 
consequently is no estoppel in a subsequent action of the same 
kind against one who claims under himd Thus, in trespass, or 
for torts generalljq nothing is conclusively settled but the point 
or points directly in issue. Thus in trespass, upon not guilty 
pleaded, the title is not concluded, though if the title is put in 
issue by a plea of soil or freehold, the verdict will be conclusive 
on the title in another action of trespass for an injury done to 
the same land. So, in actions on the case for interruptions of 
rights and other easements ; on the general issue, the title is not 
settled, though if the defendant plead a title m bar, and issue is 
taken on it, the verdict will settle that point for future actions,* 

When a judgment is used in pleading as a technical estoppel, 
or relied upon by way of evidence as something conclusive, 
se^ between the parties, it must appear by the record of the prior 
suit that the particular controversy so sought to be precluded 
was there necesbarily tried and deterniiued. If in such cases the 
record shows that such judgment could not have been rendered 
without deciding a particular matter, it will be considered as 


^ Garwood v, Garwood, 29 Cal. 521; 
King V. Chase, 15 N. H. 9; Hill v. 
Morse, Cl Me. 545; Wood v. Jackson, 
a Wend. 27; Chamberlain v. Gaillard, 

26 Ala. 504; Jennison v. West Bpung- 
field, 13 Gray, 514; Kobeits v. Heim, 

27 Ala. 618; Hammer v. Griffiths, 1 
Grant Gas. 193, Lawrence v. Hunt, 
10 Wend. 80; Tarleton v, Pollard, 
25 Ala. 300; Sawyer v. Woodbury, 
7 Gray, 502. 

3 Spivey v. Morris, 18 Ala. 254; 


Smith V. Alexander, 4 Sneed, 482; 
Drake V. Mitchell, 3 East, 251; Curtis 
T. Gloat, 6 Johns. 168; Osterhout v. 
Roberts, 8 Co wen, 43; Sanderson v. 
Caldwell, 2 Aik. 203; Jones v. Mc- 
Neil, 2 Port. 466. 

® Standibh v. Paiker, 2 Pick. 20 
Smith V. Sherwood, 4 Conn. 282 
Church V. Leavenworth, 4 Conn. 277 
Richmond v. Hays, 2 Pa. St. 492 
Richardson v. Boston, 19 How. 163 
Cortlandt v. Willis, 19 Ohio, 142 
Diek V. Webster, 6 Wis, 481. 
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liaving determined tnat particular matter in all future litiga 
tionSj otherwise not. A judgment for the plaintiff in assumpsit 
expressly determines that the defendant owes the plaintiff a sum 
certain, which the latter is entitled to recover by execution. 
But, in an action on a note, if a judgment is rendered against 
the defendant on a plea of non est factum^ i\\Q judgment in 
effect is not merely that the plaintiff shall recover the amount 
found due by the judgment, but that the defendant made the 
note. If the execution of a deed in fee be put in issue in an 
action of trespass, and expressly found the jury, the vei’dict 
and judgment may be relied upon as conclusive evidence of that 
fact in the trial of a real action or writ of right between the 
same parties, for the same estate. It becomes a fixed fact be- 
tween the parties, for all purposes.^ So the construction given 
to a deed in a former suit, in which the paities acquiesced, and 
from which they took no appeal, is binding in any subsequent 
suit between tlie same parties growing out of tlie same instru- 
ment.^ 

§ 277. It is not the but the matter alleged by the 

party on which the recovery proceeds^ that creates the estoppel 
and it was said that the recovery of damages in one action was not 
only a bar to another recovery for the same injury, but the estop- 
pel went further, and established the right on which the recoveiy 
w^as founded. In one case, two notes had been given for the sale 
of a vessel ; on one of the notes suit was brought in the Marine 
Court in the City of New York, where the defendant pleaded 
the general issue, and gave notice of a total failure of considera- 
tion, because of fraud in the sale of the vessel, and on that 
ground succeeded in his defense. In a subsequent action on the 
other note, the defendant offered in evidence the record of the 
former action, and the Supreme Court held that the record, witli 
proof aliunde^ that the fraud in the transaction was the ground 
on which the judgment had been rendered, and was conclusive 

^ Sawyer v. Woodbuiy, 7 Gray, 499; son v. Lewis, 20 Ga. 88B. 

Scott V. Lutiier, 44 Iowa, 570; Bell v. ^ Ourslerv. R. R. Co , 60 Md. 358. 

McCollocli, 31 Ohio S. 397; Thew v. ® Ontram v. Morewood, 3 East, 125; 

Porcelain, &c. Co., 8 S. C. 286; Ander- Duncan y. Holcomb, 26 Ind. 378; 

Fluker y. Herbert, 27 La. Ann. 284. 
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ac^ainst tlie plaintiff/ In delivering the opinion of the court, 
Woodworth, J., citing the Duchess of Kingston’s case, said, 
that the rule there laid down had not been dejiarted from in any 
of the courts of that State ; that from the record of the former 
suit, it cannot be inferred whether the two suits were fonmled on 
the same or a different state of facts. It is true that the record 
merely proves the pleadings, and that the jiulginent was rendered 
for the defendant; without other proof, it would not make out a 
defense. The record shows that it was competent on the trial to 
establish the fraud of the plaintiff; whether the fniicl was 
made out, and whether that was the point upon which the 
decision was founded, must necessarily bo proved by evidence 
extrinsic, the record ; to do so is not inconsistent with the record, 
nor does it impugn its verity. Tiie jury must have passed upon 
the fraud ; it was directly in question. Scott testified that the 
unseaworthiiiess was not disclosed at the time of the sale to the 
defendant. The inquiry was then solely directed to the question, 
Was the vessel unseaworthy, and had the plaintiff knowledge of 
that fact when he sold? By the finding of the jury, both prop' 
ositions are affirmed. The judgment became eoiielustve between 
the parties on these points, and is an effectual bar to an action to 
recover the residue of the purchase money.” So, when an action 
was prosecuted to set aside a contract on the ground of fraud, 
and to cancel an unmatiired note given in pursuance of the con. 
tract, which resulted in a judgment affirming tlie validity of the 
contract and note ; in a subsequent action on the note, the defend- 
ant is estopped, by the judgment in the former action, from set- 
ting up that the contract and note were executed by the parties 
under a mutual mistake.^ So, in an action against B., on his 
contract guaranteeing the payment of the purchase money of 
certain land, A. recovered judgment for the lirst installment. In 
a subsequent action for tbe remaining ones, B. set up the same 
defense as in the first suit — that the contract was ind need by fraud- 
ulent representations of A. as to the quantity of timber on the 
land, which, he alleged, amounted to a breach of warranty, for 

* Gardner v. Buckbee, 3 Cow. 120; 286; Foster v. Konkrigbt, 70 led. 

Bell v, McCollocb, 31 Ohio S. 397; 123. 

Thew V, Porcelain, &c. Co., 8 S. C. ^ Bell v. i\IcColiocli, 81 Ohio S. 397; 

Foster v. Konki ite, 70 Ind. 123. 
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which he was entitled to recoup the damages sustained. The j adg^ 
inent liaving been rendered that such lepresentations were not 
made, is conclusive as to the facts found in all subsequent contro- 
versies between the parties on the contract.^ 

§ 278. The estoppel of a former adjudication will, however, 
only extend as far as the subject-matter, in the second action, is 
snbstaiitiall}^ the same as the first, and may be conclusive on some 
points, while leaving others open to controversy.^ Hence, a ver- 
dict and judgment for the defendant, on the general issue, pleaded, 
in which the plaintiff claimed damages resulting from the defen- 
dant’s wrongfully raising his mill-dam, wnll not estop the same 
plaintiff in another action for damages from alleging the same 
act as the occasion of his sustaining subsequent damages, because 
the former judgments may have been rendered on the ground 
that the plaintiff was not damaged, or bad released his cause of 
action, or had given the defendant the right to do the act com- 
plained of, and did not necessarily determine the defendant’s 
right to raise his dam, and continue it in that state.® So, a ver- 
dict for the plaintiff in an action qii^cire clausum fr eg it will 
estop the defendant from alleging the same title in a subsequent 
action of ejectment ; but if the defendant, after the rendition of 
the judgment, acquires title by purchase, he is not estopped from 
alleging that fact."^ 

§ 279. In order that a judgment in one action shall be con- 
clusive in another, it must appear with convenient certainty that 
the question in coiHroversy in the second suit was litigated and 
decided in the first.® When this appears on the face of the pro- 


^ Lumber Co. v. Buclitel, 101 TJ. 
S. 638; Felton v. Smith, 88 Ind. 149. 
But as to a partial defense to one of 
several notes, see Felton v. Smith, 88 
Ind. 149. 

^Bieimer v. Bigelow, 8 Kas. 49G; 
McIviSfeick V. McKissick, C Humph. 
75; Hicker&un v. California, &c. Co., 
10 Cal. 520 ; Parker v. Standisli, 3 
Piek, 28S; Neafie v. Neafie, 7 Johns. 
Oh. 71. 

® Shafer v. Stonebraker, 4 Gill & J. 


345; Killheffer v. Herr, 17 S. & R. 
319 ; Shepherd v. Wallace, 19 Ohio, 
822 ; Grant v. Ramsey, 7 Ohio St. 
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^ Burt Y. Sternbergh, 4 Cow. 359 ; 
Niven v. Steven, 5 Harr. 272; Shettles- 
wortli V. Hughey, 9 Rich. L, 337; 
Warwick V, IJndenvood, 3 Head, 238; 
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Love V. Tinman, 10 Ohio S. 45; 
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ceediiigs in tLe former action, tlae mere production of tlie record 
will be enough. A judgment record, which is responsive to the 
issues necessarily involved, cannot be controlled by proof of what 
was or was not tried ^ but where, as often liappens, it is not, it 
must be sliowii aliunde by parol evidence, and tlie burtlen of 
proof rests on the party who maintains the afrinnutive.* Altboiigh 
a different opinion has been expressed in other instances, and the 
presumption said to be, that a debt or demand whicli might have 
been given in evidence, under the pleadings in a former action, 
was actually laid before the jury.® When/’ said Abbott, G. J., 
in Bagot Williams, ‘‘ the declaration in the second action is 
framed in sucli a manner that ibe causes of action may be the 
same as those in the first suit, it is incumbent on the party who 
brings the second action to show that they arc nut the same.” 
The question is one which hardly admits of any general rule, 
hut would seem to depend on whether the cause of action in the 
second suit prima facie the same as that on which judgment 

was had in the first ; fur when it is not, their identity cannot be 
presumed in the absence of proof.^ And hence, a recovery on 
the money counts, and for goods sold and delivered, will not bar 
a subsequent suit on a promissory note, merely because tlie 
note might have been given for the price of the goods, nor with- 
out sufficient evidence that it was.® But where judgment on a 
suit on an account is released by the attorney of record, for a 
much less sum than its face, the judgment will bar a suit on a 
note given for the account.® The question whether the same 
matters could have been litigated in both actions, must be deter- 
mined solely by the record / but if it shows that they might, 


^ Trimmier v Thomson, 19 S. C. 
247 ; Armstrong v. St. Louis, 69 Mo. 
809. 

« R. R. Co. v. Clark, 21 Ind. 150; 
Hargiis v. Goodman, 12 Ind. 629; 
Standish v. Parker, 2 Pick. 20; Tutt 
V. Price, 7 Mo. App. 194; Good- 
enow v. Litchfield, 59 la. 226; Cnm- 
mings Y. Col grove, 25 Pa. St. 150 ; 
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530. 
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Agnew V. McElroy, 18 Miss. 552. 
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tlien tlie fact tliat they were actually decided, may, and often 
must he, proved by extrinsic evidence/ It is the policy of tlie 
law to prevent the repetition of suits between the same parties, 
for the same subject-matter ; and a party is not allowed to recover 
twice for the same cause of action; and in order that parties may 
avail themselves of the defense of a former recovery, there 
should be reasonable certainty in all pleadings. From the mul- 
tiplicity and variety of the causes of action, it is impracticable 
to establish rules of pleading that will enable the courts to ascer- 
tain from the record alone, in all cases, whether a second suit is 
identical with the first. Therefore such a defense is not confined 
to a mere estoppel by the record, but may be proven by evidence, 
as any other issue. The identity of the first and second actions 
is not determined alone by the pleadings, but by proof. Parties 
may not choose in the conduct of a suit to present their plead- 
ings in such definite forms as to enable the court to determine 
the identity of two suits. In adjudicating upon a pending suit, 
the primary duty of the court is to determine from the proceed- 
ings the corresponding rights of the litigants therein involved. 
Whether the pleadings are of such a character, as to prevent 
another suit for the same matter, is of secondary consideration. 
The courts may dispose of the case before them, but they cannot 
provide against all future controversy between the parties ; so 
that the question, whether the same matter is involved in a future 
suit, must depend upon the proof to be adduced at its trial. 
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§ 280. A judgment on tlie merits, in a personal action, is a 
bar to anotlier action, though the form of the two action^ is not 
the same.^ A judgment will be regarded as rendered on the 
merits,” so as to operate as an estoppel, if the status of the action 
“was such that the parties might have had tiieir lawsuit disposed 
of according to their respective liglits, if they had presented al! 
the evidence, and the court had properly understood the facts, 
and correctly applied the law,'^ Thus, where a party brought 
suit in a court of common pleas against an adtninistrator, and 
judgment has been rendered in favor of the defendant, he can 
not afterwards prove up his claim against the estate of the dece- 
dent in the probate court; both courts being of concurrent juris- 
diction, the judgment estops him. It is the same cause of action 
where the same evidence will support both actions, though 
grounded on different writs,® and if a court of civil jurisdiction 
render a general verdict for the defendant, the presumption is 
tliat the whole case was decided, and not merely a particular 
branch of it.'* But it is only where the merits have been passed 
upon, or from tlie course of pleadings and trial that a judgment 
bars a subsequent suit ; and in a case where the plaintiff failed 
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7 Cranch, 565; Pinney v. Barnes, 13 
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to appeai’j and liis suit was abated and dismissedj and tlie judg* 
ment was that tlie defendant recover five dollars and costs, it was 
field that this was no more than a nonsuit, and not a bar to a sub- 
sequent action on the merits.^ The dismission of a former suit 
on the plaintiff^s motion cannot be pleaded in bar to another 
action. So, a verdict on which no judgment is rendered, is not 
an estoppel.® Thus, an intervonor dismissing his petition before 
the final submission is not estopped hy the judgment from insist- 
ing upon the matters contained in his petition of intervention.® 
Thus, special findings of the jury in an action at law, not con- 
firmed by a judgment of the court, nor involved in the general 
verdict, are not conclusive of the facts found, on cither party, in 
a trial before another jury in the same or another suit.'^ It is 
only where the point in issue has been determined that the judg- 
ment is a bar. If the suit is discontinued, or for any other cause 
there has been no judgment of the court upon the matter in 
issue, the proceedings arc not conclusive.^ So also, to render a 
former judgment a complete bar, it must appear to have been a 
decision upon the merits, and this will bo sufficient tliougli the 
declaration was essentially defective, and would have been bad 
on demurrer.® But if the trial went off on a technical defect,^ 
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396; Allinet v. Creditors, 15 La. Aim. 
130, Jones v. Walker, 5 Yerg. 428, 
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or because the debt was not yet due/ As where a purchaser of 
land brought a suit to recover the purchase money before he had 
been evicted, and for tlrat reason was defeated, that judgment 
can not be pleaded in a subsequent suit brought for the same 
object after eviction/ or because the court had no jurisdiction/ 
or because of a temporary disability of the plaintiff to sue/ or on 
the ground of formal defects in a pleading/ or if the judgment 
lias been reversed in error wdiich cannot be proved by the record, 
or the like, the judgment will bo no bar to a future action, and 
the estoppel of a judgment will be set at large by the award of a 
new trial. But a judgment against one of several makers of a 
note, without process against the others, is a bar to a suit against 
those who were not parties to the first action. Where an action 
of trover is brought, after a judgment in trespass, if title to the 
property was set up by the defendant in the first action, and it 
was found for him, it is clearly a bar to a second action for the 
same chattel, even though brought against one not a party to 
the former suit, but an accomplice in the original taking. So, a 
judgment for the defendant in trover upon trial of the merits, is 
a bar to an action for money had and received for the money 
arising from the sale of the same goods.® But, where the plaint- 
iff recovers judgment in trespass, without satisfaction, ho is not 
estopped from afterward maintaining trover against another ])er- 
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son for tlie same goods, for the reason that the principle of //wi- 
sit in rem Judioatum extends no further than to bar another 
action for the same cause ag«ainst the same party ; tlie original 
judgment can imply nothing more than a promise by ihedefeiKh 
ant to pay the amount, and an agreement by the plaintiif that, 
upon payment of the money by tlie defendant, the chattel shall 
be his own ; it is contrary to justice, and the analogies of the 
law to deprive a man of his property without satisfaction, unless 
by his express consent. Solutio pretii empUonis loco JtabefurJ' 

§ 281. But where, from the nature of the two actions, the 
cause of action cannot be the same in both, no averment will be 
received to the contrary. Therefore, in a writ of right, a ]dea in 
bar that the same title had been the sole subject of litigation in 
a former action of trespass, guare clausitm fregit^ or in a former 
writ of entry, between the same parties, or others privy in 
estate, was held to be a bad plea.® A judgment in an action of 
trespass, upon the issue liheriim tenementum^ is admissible in a 
subsequent action of ejectment between the same parties.® 

§ 282. A judgment may be admissible in evidence to estab- 
lish its own existence and acts consequent upon it, in cases where 
it cannot be used as an estoppel.* So a judgment may be used 
to show that the suit was determined, or, in a proper cause, to 
prove the amount which a principal has been compelled to pay 
for the default of his agent, or the amount which a surety lias 
been compelled to pay for the principal debtor, and, in general, 
to show the fact that the judgment was actually rendered at such 
a time and for such an amount.® For example, a surety may 
introduce a judgment against himself in an action against his 
principal, in order to show that he has been forced to pay, and 
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the extent of the damage, and wliile a judgment against a master 
for the tortious act of liis servant establishes concliisiveij the 
aiiioiint of the loss resulting from the act, it does not have the 
same conclusive effect as to the nature of the act itself/ If all 
the parties in being, having an interest in the subject-Tuatter of 
the bill, are made parties, a decree construing a will will be 
binding upon after-born cbildreii who may be entitled as re- 
mainder-men ; and powers exercised under such construction by 
the executor, in good faith, will be sustained, especially in favor 
of innocent purchasers/ 

§ 283. A record may also be admitted in evidence in favor of 
a stranger, against one of the parties, as containing a solemn 
admission or judicial declaration by such party in regard to a 
certain fact. T3iit in that case it is admitted, not as a judgment 
conclusively establishing the fact, but as the deliberate declara- 
tion or admission of the party himself, that the fact was so. It 
is, therefore, to be treated in accordance with the principles 
governing admissions, to wliich class of evidence it properly 
belongs. Thus, where a carrier brought trover against a person 
to whom he had delivered the goods entrusted to him, and whicli 
were lost, the record in the suit was held admissible for the 
owner in a subsequent action brought by him against the caiTiei% 
as amounting to a confession in a court of record, that he had 
tlie plaintiffs goods.® So, also, when the plaintiff, in an action 
of trespass quare clausum fregiU claimed title by disseisin, 
against a grantee of the heirs of the disseisee, it was held, that 
the count in a writ of right sued by those heirs against liini 
might be given in evidence as their declaration and admission 
that their ancestor died disseised, and that the present plaintiff 
was in possession/ So where two had been sued as partners, 
and had suffered judgment, the record was held competent evi« 

^ Bank v. Babcock, 5 Hill, 152; Me- Bicliardson, 34 K. H. 179. 

Clure V. Wbilesicles, 2 Ind. 573; “ Freeman v. Freeman, 9 Helsk. 
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dence of an admission of partnership in a subsequent action 
brought by a third person against them as partners.^ 

§ 284. Where separate actions are brought against several 
defendants for the same single act of trespass, the party last sued 
may plead the pendency of the first in abatement, and a recoverj 
of one of several parties to a joint tort frequently estops the 
plaintiff from proceeding against any other party not included iii 
such action. Thus in an action against one for a battery, or for 
taking away the plaintiff’s posts, or destroying grass in field, 
where several persons are concerned, the recovery against one 
will be a bar to an action against the others, and in these cases 
the court will, in general, in a summary application, stay the 
proceedings in a second action, where it is manifest that tlie en- 
tire damage might have been recovered in the first. It is a good 
defense, by way of satisfaction, to an action against several per 
sons, that a former action was brought against them and another, 
a sum of money accepted from him, and the suit dropped.^ A 
party against whom a judgment has been rendered on a verdict 
cannot, while the judgment remains in force, maintain an action 
against the other party jointly with others alleging that said 
verdict was unjust and false, and was procured by them by fraud 
and perjury, and by a conspiracy to effect that purpose. He is 
estopped by the judgment.® 

§ 285. The effect of what occurs, in one judicial pro- 
ceeding upon another, is sometimes due to the principles 
of estoppel in pais, rather than by record. A man who ob- 
tains or defeats a judgment by pleading, or representing an 
act or adjudication in one aspect, is estopped from giving it a 
different and inconsistent character in another suit founded upon 
the same subject matter. Pleading a former judgment as an 
estoppel, or taking advantage of it in any other way, will estop 
its being reversed on error; or alleging that it was fraudulent 

1 Craig V. Carleton, 22 Me. 492; Dut- Kelly v. Mize, 3 Sneed, 50; Field v. 
ton v. Woodman, 9 Cush. 255. Saundeison, 34 Mo. 542, Hillsborough 
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or void. A party who loads a plaintiff to believe that he has 
given a recognizance for the appearance of the defendant, can- 
not subsequently show that the recognizance is void/ A party 
accepting a judgment in his favor cannot reject the conditions on 
which it is made.® Nor can he afterwards ask that the judgment 
be reviewed, or deny the authority which granted it.® Having 
received the benefit, he must bear the burdens whicli it impose-, 
and where a party recognizes a judgment by appealing from it, 
he is estopped from attacking it for irregularity in i^s reiiditioiid 
The legal assertion of a right acquired by the judgment of a 
court of competent jurisdiction, made in due course of law, will 
estop the party in all proceedings thereafter to invalidate the 
judgment under which the asserted right has been claimed.® 
Thus, a woman will be estopped from appealing from a decree 
of divorce, by suing her husband in replevin for certain personal 
property and recovering judgment against him, as if she was 
sole. So, where parties agree that a judgment may be credited 
upon a note as part payment, a subsequent determination that the 
judgment is void by a court of equity, in a proceeding to whkdi 
both are parties, will not affect the credit." So, where an officer 
collects money on a process issued to him, he cannot in an action 
against him for such money, by the party entitled thereto, deny 
the validity of the judgment on which tlie process was issued J 
Where parties obtain an order in court, as leave to amend a com- 
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plaint. Laving taken the beneiit of the order bj amending tlieir 
complaint under it, cannot repudiate by appeal or by motion so 
mocL of it as allows a clemiirrerd 

§ 286. If a party read the cross-examination of a witness, 
examined de hene esse^ it estops him from objecting to his com- 
petency to testify.® So, where a deposition is commented on by 
the Supreme court, and partly made the basis of their opinion, a 
motion to suppress it on the ground of irrelevancy, can not be 
made after the reinandment of the cause.^ And one, who, in 
various legal proceedings, has treated certain parties as the assign- 
ees of a bankrupt, is estopped from denying their title, in a sub- 
sequent suit f where a matter is directly in issue and determined 
in a court of common law, the judgment may be set up as an 
estoppel in a court of admiralty.® So, a party intervening as 
mortgagee in a suit on a bottomry bond is estopped from claim- 
ing the surplus as owner, against the borrower.® So, a ship which 
lias received a cargo, carried it to its destination, and libelled it 
for freight, is estopped from denying her responsibility for dam- 
ages to it ill tra/Thsitu^ So, in an action on a bond for the prison 
bounds, the defendant is estopped from denying the existence of 
the original judgment.® In an action an attachment 'was issued, 
and the defendant’s property seized ; he gave a delivery bond, 
with surety. IJpon the defendant’s motion the case was certi- 
fied to an appellate court. The defendant took various steps 
in the appellate court, and then withdrew liis appearance ; when 
a judgment by default was rendered against him, and an order 
made for the sale of the attached property. In an action on the 
bond the defendant and surety were estopped to deny the juris- 
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diction of tlie court in the attachment proceeding^ In an action 
on such bond the parties signing are precluded from disputing 
its existence or the genuineness of the record.® An heir, not 
under disability, taking letters testamentary and making a final 
settlement, or appearing by attorney at the probate of tlie will, 
receiving the share, and executing deeds of confirmation, is es- 
topped from questioning the validity of the probate and of the 
issuance of the letters.® 

§ 287. A party who has recovered a judgment upon a claim 
which is indivisible, and has, after its rendition, coerced by exe- 
cution full satisfaction, cannot maintain an appeal, upon the 
ground that he has not recovered enough. This rule applies to 
judgments in equity, as well as at law. Having elected to collect 
his judgment, he ratified it, and is estopped from prosecuting an 
appeal as inconsistent with his collection of the amount adjudged 
to him.'‘ A plaiiitifE is estopped from suing out a writ of error, 
on a judgment whereon lie had caused an execution to be issued 
and returned satisfied in full, and his attorney’s receipt in full 
indorsed thereon. He cannot treat the judgment as both right 
and wrong.® Where, upon an appeal, a cause has been remanded, 
and the parties have made a voluntary settlement of the case by 
making mutual concessions, and liave fully performed its stipu- 
lations, such agreement precludes a reconsideration of the case in 
the appellate court.® Where a party has two or more remedies for 
the same wuDUg, in which the measure of damages might be dif- 
ferent, electing one and pursuing it to judgment is a bar to any 
other remedy.’ Thus, where he has elected to sue on a contract 
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as it is, and has been defeated, he can not afterwards maintain an 
action to reform the contract, and this, though the first action 
was in a Federal court and the subsequent in a State coiirtd One 
who, being made a party defendant to a foreclosure suit, ansumrs, 
denying the mortgagors title, and praying that the mortgage be 
adjudged void, and contests the same on the trial, is precluded 
from afterwards denying the power of the court to pass upon the 
issue thus presented. “ So, after a judgment is rendered on defec- 
tive service, wdiich the party could have set aside on a proper 
proceeding therefor, but fails to, but appeals from such judgment 
and gives an appeal or supersedeas bond, which is filed and 
approved, it is a recognition of the judgment and a submissiuii 
to the jurisdiction of the court which estops the party from con- 
troverting the jurisdiction of the court rendering the judgment.^ 
'Where a mortgagee has obtained a decree of foreclosure against a 
corporation, he is estopped to deny that the instrument is the 
mortgage of the corporation * so in ejectment by one who, at 
an attachment sale, had purchased the entire equity in land, and 
had obtained a decree for conveyance of the outsLandiiig legal 
title, the defendant, heir of the vendor of the holder of the title, 
was estopped from objecting that the attachment sale was void 
because the attachment suit was discontinued before condem- 
nation of the land.® Where the defendant in a suit inejeetmeut 
files a bill in equity for an injunction to stay proceedings in said 
suit, and in his bill of complaint, which was sworn to, avers that 
the legal title to the land in controversy is vested in the plaint- 
iff, and that he, the defendant, is powerless to defend himself 
against the said action of ejectment, according to the strict rules 
of the common law, and is remediless in the premises, save in a 
court of equity, where such matters are properly cognizable,’^ he 
is estopped from setting np title to said property by adverse pos- 
session.® 
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§ 288. Where, upon the trial of a eaiitoO, negotiations loading 
to the entry of a verdict and judgment by consent, are coiidinded 
by one of the counsel of each of the respective parties, openly in 
court, where all are present, the party in whoso faror the i^erdict 
and judgment are entered cannot repudiate the terms under which 
they were offered and accepted, and at the same time enjoy their 
benefit.^ So, where a judgment was rendered after answer, and 
was subsequently acquiesced in by the defendant, by payment of 
interest and promise to pay such jndgmeiit, and the party suffered 
it to be executed, without opposing its execution by suit, such 
party is estopped and cannot attack the judgineiit, or wliat was 
legally done under it.^ So, one of the parties to a judgment ren- 
dered upon a compromise denied its validity, on the ground that 
the compromise had been made by his attorney, hi violation of 
instructions. It appeared, however, that lie became aware of all 
the facts the same day that the judgment was entered, but per- 
mitted the term to elapse without taking any step to set it aside ; 
it was conclusive upon him.^ So one who voluntarily pays a 
judgment and accepts a deed thereunder, cannot afterwards be 
heard to dispute the validity of the judgment,* and where a party 
accepts the proceeds of a judgment, it is a complete satisfaction 
for damages arising out of the same cause,® and waives ids right 
of appeal.® So, where a party commences an action against 
another, and brings him into court upon service of suriniions, he 
cannot move to set aside the proceedings against sneh party on 
the ground he has not the right to stand in justice or the 
capacity therefor.’^ The motion, coming from the party who 
originally called the defendant into court, cannot be entertained.’ 
So, if by consent a judge acts, not according to the coiirtoc of 
law, but as an arbitrator, and his decision, therefore, is not sub- 
ject to appeal, yet if one party has appealed from the decision lie 
cannot object to an appeal by the other party.® So, wdiere the de- 

^ Frauenthars Appeal, 100 Pa. St. ^ Wolf v. McMahon, 26 Kas. 141. 
290. ® Lewis v. Boston, 180 Mass. 889. 

2 Cane v. Sewall, 34 La. Ann. ® Hamilton v. Bailey, 12 Neb. 56. 
1096. Baker V. Michmaid, 17 La. Ann 

® Black v. Rogers, 75 Mo. 441; 251. 

Maraist v, Oaiilier, 80 La. Ann. 1087. ^ Bicket v. Morris, L. R. 1 H. L 

Sc. 47. 
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fendants succeeded in obtaining judgment by impeaeliiiig abend, 
they were held estopped from relying on the same bond a 
defense m another action brought by tlie same plaintiff, on the 
principle that a party who desires to affirm what he might avoid 
cannot after his affirmance retract to the injury of others. These 
instances cited sustain the rule that the effect of what takers 
place in one judicial proceeding upon another, is attributed to 
equitable rather than legal or technical estoppel, and a party who 
obtains or defeats a judgment by pleading or representing a thing 
or judgment in one aspect is cstoj3ped from giving it another in 
a suit founded upon the same subject-matter/ 

§ 289. This was the rule of the civil law, from which there 
have been but few exceptions. It is thus stated : ‘‘ Actlf^nc auto 
cwilu^ q ment in re^ aliae datae sunt sup ij>sa posbessioue, (dlae 
pditae super ipsa Sprietate. Et si super eadeni re uni jfdodi 
competdt plures aetiones siout assisa novae dlsscu/bi/iue nv/rtln 
antecessoris super qvossessione & hreve de impessu cG lrev(3 <le renti> 
super pr opr ietate^ simul c& stmel omnibus %ti no?o q}oterlt. std 
w\am elig ell gat guamlicerit <& una eleotu nung habebit regrt bb^tni 
ad alias, pendente ilia q si ad aliani recur rat, inpifrailn de 
secund non valebit. Cum autem aotlone in rem quls senitl necs- 
serlt^ 'vel ab actione, $e retraxerit, vel judicium contrarluni hahu- 
erit, numqua ad eandem redire poterit, cum semd actio txilncta 


’ E. K. Co. V. Howard, 13 How. 
307; Marsh v. Pier, 4 Eavrle, 273; 
Hemdoav. Moore, 18 S.C.339; Fiaixen- 
thal’s App., lOOPa.St. 290; Johnson v. 
Gibson, 78Ind, 282; Cailislev. Foster, 
10 Ohio S. 198 ; Ogden v. Eowley, 15 
Ind 56; Ecgina v. Sandwich, 10 Q. 
B 503; Martin v. Ives, 17 S & K 
364; Wiire v. Lisa, 34 Mo. 505; Ean- 
kin v. Jones, 2 Jones Eq. 1G9; Biad- 
nerv. Ilowaid, 75 IST Y. 417; Hayes 
V. Gurdykunst, 10 Pa. St. 220; Vauek 
v. Edwards, 11 Paige, 289; Brantley v. 
Eee, 5 Jones Eq 332; Wills v. Eane, 
2 Grant Gas. 60; Scaggsv. E. E Co., 10 
Md. 268; Banks v. Ammon, 27 Pa St. 
172; Hawley V. Middlebrook, 27 Conn. 
627; Chapman v. Chatman, 34 Ga. 


893; Jackson &c. v. 14 

Fla. 384; Bank v. Bank, 50 X. Y. 
575, U. S. V. Ames, 99 U. S 35, 
Hooker v. Hubbard, 102 3Ia''S 239, 
Bank v. Packet Co , 35 Iowa, 23(>, 
Crockett V. Lashbrc.ok, 5 T B 
530; Milton v. Mumloul, 3 Ilauks, 
483; Polhill y. Walter, 3 B, & A. 
114; Hall V. White, 3 0 A P. 130: 
Doe V. Lambly, 2 E^p 035, Hill v. 
lluckabee, 70 Ala lb3; Kiera v. 
Ainswoith, 95 Pa. St. 310, Tiustees 
y. Williams, 9 Wend 147; Brooks v. 
Ankeny, 7 Oieg. 461, And see post, 
ch. XII , as to Judicial AdmiS'-ions, 
Payment of Money into court. Ten- 
der, &c., and ch. XVII. lor other 
instance^ ot Estoppel by Election. 
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non remvisoit Si autem ex quciounque causa a hrevi Be retfax- 
erat^wo aligns defecta & non al) actione, aliud eriiJ^ So, where 
a party is sued by a wrong name, is served with process, and 
fails to plead the misnomer in abatement, tlie judgment will bind 
himJ 


^ Ins Co. V. French, 18 How. 404; 
McCreery v. Everding, 54 Cal. 168; 
R. R. Co. V. Burne&s, 82 Ind. 83; 
Hammond v. People, 32 111. 44; Guin* 


nard v. Heysinger, 15 111 288; Baker 
V. Bessy, 73 Me. 472; Deems v. Canal 
Line, 14 Blatch. 474; State v. Tele- 
phone Co., 36 Ohio St. 296. 
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CHAPTER V. 

JUDG^IENTS IN REM. 

Section 290. A Judcrment in rem is a judgment of a court of 
exclusive, or at least peculiar, jurisdiction, declaratory either of the 
nature and condition of some particular thing, or the condition 
or status of some particular person ; or, perhaps, a better defini- 
tion is, that it is an adjudication pronounced upon the status of 
some particular thing, or subject matter, by a tribunal having 
competent authority for that purpose, such an adjudication being 
a most solemn declaration of a court of competent jurisdiction 
that the status of the thing adjudicated upon ijpsofaoto^ renders 
it such as it declares it to be, and estops and precludes all per» 
sons from denying that the status of the thing operated upon is 
not what the court has declared it to be,^ and such judgments 
are conclusive not only upon parties and privies, but upon strang- 
ers. In fact, a judgment in rem is conclusive against the whole 
world.® The rule that estoppels are only binding on parties and 
privies does not apply in cases of judgments in rem^ where the 
law acts directly on the thing itself, and renders it that which 
the judgment declares it to be.® The term judgment in rem^ 
strictly speaking, is somewhat objectionable when applied to the 
status of a person. The term itself is derived from the civil 
law, where actions were classed as aciiones in personam^ and 
aotiones in rem. The former including actions upon contract or 
for injuries em contractu ml ex maleficio^'^ while the latter re- 
ferred to actions in which some particular thing was the subject 
matter of the controversy. ‘^Cum movet alicui dealiquare eon- 

^ Cammell v. Sewell, 3 H. & N, Fry v. TajUor, 1 Head, 594; State v. 
617; Simpson v. Fo^o, 29 L. J. Ch. R. R. Co., 10 Nev. 47; Street v. Ins. 
667; Castrique v. Imrie, 8 C. B. N. Co., 12 Rick. L. 13. 

S. 1. ^Loid V. Ckidbouriae, 42 Me. 439; 

® Lord V. Chidbourne, 42 429; Cammell v. Sewell, 3 H. & N. 617; 

R. R Co. V. Hemphill, 35 Mo. 111. 
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tromrsiam^^^ under the Roman law generalljj a judgment m revi 
was, m rem ijosam restituat {jpossessor) cum fruct (busy ^ 

§ 291. In the case of WoodrufF v. Taylor,^ the distinction 
between judgments in rem and hi jpersonain is so clearly and 
ably laid down that 1 cannot do better than quote from it. “The 
effect and purpose of a proceeding m rem is to ascertain the 
right of every possible claimant ; and it is instituted on an alle- 
gation that the title of the former owner, whoever he may be, 
has become divested, and notice is given to the whole world to 
appear and make claim to it. From the nature of the case, the 
notice is constructive only to the greater part of the world ; but 
it is such as the law presumes will be most likely to reach the 
persons interested, end as such does, in point of fact, geneiailv 
reach them. In case of seizure for violation of our revenue 
laws, the substance of the libel on which the forfeiture is claimed, 
with the order of the court thereon, specifying the time and 
place of trial, is to be published in a newspaper and to be posted 
up a certain number of days, and proclamation is also made in court 
for all persons interested to appear and contest the forfeitme. 
In every court, and in all countries, whose judgments are re- 
spected, notice of some kind is given. It is just as essential to 
the validity of a judgment in m?^that constructive notice should 
appear at least to have been given, as that actual notice should 
appear in a record of a judgment in personam, A proceeding, 
professing to determine the right of property, where no notice^ 
actual or constructive, is given, whatever else it might be called, 
would not entitle it to be dignified with the name of a judicial 
proceeding. It would be an arbitrary edict, not to be regarded 
anywhere as the judgment of a court.” 

§ 292. “A judgment in rem is an adjudication, pronounced 
upon the status of some particular subject matter, by a tribunal 
having competent authority for that purpose. It differs from a 
judgment in personam in this, that the latter judgnieiit is in 
form as well as substance between the parties claiming the right, 
that it is so inter partes appears by the record itself. It is bind- 
ing upon the parties appearing to be such by the recoid, and 


5 Inst. Lib. 4, Titles 16, 17, §§ 1, 2. 


a 20 Yermont, 65, 
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those claiming under or by them. A jiidginenc bi rem is founded 
on a proceeding, not as against the person, as buch, but against 
the thing or subject matter itself, whose state or condition is to 
be determined. It is a proceeding to determine the state or 
condition of the thing itself, and the judgment is a solemn decla- 
ration upon the status of the thing, and it 'ijjso facto renders it 
what it declares it to be. 

§ 293. The probate of a will is a familiar instance of a judg- 
ment in rem. The proceeding is in form and substance upon 
the will itself. No process is issued against any one in deter- 
mining the state or condition of the instrument, but all persons 
are notified by a newspaper advertisement to appear and contest 
the probate, and the judgment is not that this or that person 
shall pay a sum of money or do any particular act, but that the 
instrument is or is not the will of the testator. It determines 
the status of the subject matter of the proceeding. The judg- 
ment is upon the thing itself, and when the proper steps required 
by law are taken, the judgment is conclusive, and makes the 
instrument (as to all the world, at least, so far as the property 
within the state is concerned) just what the judgment of tiie 
court declares it ought to be.^ This is one instance of a proceed- 
ing upon a written instrument to determine its state or condi- 
tion, and that determination in its consequences involves and 
incidentally determines the rights of individuals to property 
affected by it. 

§ 294. A decree of the United States District Court adjudg- 
ing a debtor to be bankrupt is in the nature of a decree hi rem 
as respects the status of the party, and in case the court render- 
ing it has Jurisdiction it is only assailable by a direct proceeding 
in a competent court, if due notice was given and the adjiidica- 

^ Colton V. Ross, 2 Paige, 396; Frank, 51 Ala. 85; James v. Will 
State v. McGlynn, 20 Cal. 234; Her- iams, 31 Ark. 175; Stephen v. Ellis, 
rick V. Braiisby, 7 Brown’s Cas. 437; 35 Micb. 446; Broderick’s will, 21 

Jones v. Jones, 7 Price, 663; Jones v. Wall. 503; Leland. in re, 16 B. R 
Frost, 1 Jacobs, 466; Pemberton v. 505; Wbicber v. Hume, 7 H. L. Cas. 
Pemberton, 13 Yes. 290; Adams v. 124; Ballou v. Hudson, 13 Gratt. 082; 
l)e Cook, 1 Me All. 253; Brock v. Dei land y. Harrington, 29 ilia. 95; 

Woodruff y. Taylor, 20 Yt. 65. 
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tion is correct in form/ So a decree for tlie sale of the estate 
of a Innatic is a decree in re7n and binding upon creditors/ 

§ 295. Proceedings in rem may be and often are upon per- 
sonal cliattels directly declaring the right to them in such ca^-cs. 
The proceeding is for the supposed vioLition by the property (so 
to speak) of some public law or regulation by which it is alleged 
that the title of the former owner has become divested. The 
property being seized, a proceeding is then instituted against it 
upon an allegation stating the cause for which it has been for- 
feited, upon which public notice is given in some prescribed 
form to all persons to appear and contest the allegation. It is 
by no means certain that all persons havim; an interest in the 
property have actual notice of the proceeding ; but if the thing 
itself upon which tlie proceeding is had bo within the jurisdic- 
tion of the court, all persons interested are held to have con- 
structive notice, and the sentence or decree of the court declaring 
the state or condition of the property is conclusive upon all the 
world. A sale of the property under such a sentence passes the 
right absolutely, and, further, in cases of judgments in courts of 
admiralty they are also conclusive evidence of the facts stated in 
the decree to have been found by the courts as the basis of the 
decree, so the judgments of municipal courts acting in rem 
within the sphere of their jurisdiction would have the same 
effect. 

§ 296. Under the term judgment in 7-em are included judg- 
ments of courts of admiialty relating to a prize or a judgment of 
condemnation, confiscation or forfeiture under the revenue or 
excise laws, and the judgments of all other courts directly upon 
the personal status or relations of the party, such as marriage, 
divorce, bastardy, settlement, an adjudication by a competent 


^ Way v. Howe, 108 Mass. 503; Wie- ton v. McConnell, 3 Wheat 384; 
land, in re, L. R 5 Ch. App. 48G; Nations v. Johnbon, 24 How. lOl; 
Woodruff V. Taylor, 20 Vt. 05; Man- D’Arcy v. Kotchum, 11 IIow. 1G5; 
kin V. Chandler, 3 Brock. 135; Shaw- Webster v. Reid, 11 IIow. 437. 8ee 
han V. Wherritt, 7 How. 027; Iimie xVnte, Oh. IV. 248, 240, 250, 251. 

V. Castriqiie, 8 0. B. N. S. 407; Carter * Latham v. Wiswall 2 Ired. Ch 
V. Bimmick, 4 H. L. Oh's. 346; Hamp- 2^4 
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tribunal of a question of descent or pedigree.^ The decision of 
a court of probate, orphans’ courts, guardians’ courts, courts 
of ordinary, surrogates’ courts, courts martial, ecclesiastical and 
spiritual courts, courts having probate jurisdiction upon the 
validity of a mlV The settlement of the accounts of an admin- 
istrator, executor or guardian,® or a court having jurisdiction in 
bankruptcy or insolvencj^ matters, as an order discharging the 
person or estate of a bankrupt from the obligation of his debts/ 
estops all parties from disputing the point decreed, whether they 
were or were not parties to the proceeding in which the decree 
was made. So a judgment or decree regarding the legal status 
or authoritj" of parties.^ Thus a decision of the Senate of isew 
Hampshire that a person claiming a seat as senator was duly 
elected, (fee., can not bo questioned by the executive or judicial 
departments. For they operate precisely like a judgment of 
condemnation or forfeiture in rendering the person what they 
pronounce him to be, as tlie grant of letters testamentary or ad- 
ministration,® the appointment of a guardian,"^ or the naturaliza- 
tion of an alien,® or the adjudication or settlemeiit of a pauper ;® 
and in many States proceedings to foreclose tax liens, the 
proceedings are in rem against the land, and all persons are in- 
terested and bound by the judgment.^® 


^ Ennis v. Sniitli, 14 How. 401 ; 
Hood V, Hood, 110 Mass. 468 ; Burlen 
V. Sliannon, 3 Gray, 387; Smith v. 
Smith, 13 Gray, 209. 

2 Dublin V. Chadburn, 16 Mass. 433; 
Laughton v, Atkins, 1 Pick. 535; 
Hodges V. Baneham, 8 Yerger, 186; 
Yanderford v. Yan Yalkenburg, G H. 
Y. 100; Holliday V. Ward, 19 Pa. St. 
485 ; Lovett v. Mathews, 24 Pa. St. 338 ; 
Shinn v. Holmes, 25 Pa. 142; Slem- 
mePs Appeal, 44 Pa. St. 396; Sohultz 
v. Schultz, 14 Gratt. 358; Box v. 
Lamenee, 14 Tex. 345; Peters v. 
Ins Co., 3 Sumner, 389; Herbeit v. 
Hanrick, 16 Ala.581; Wills v. Sprague, 
3 Gratt. 355; Judson v. Lake, 3 Conn. 
318; Dickenson v. Hayes, 31 Conn. 
417. 


s Tibbetts v. Tilton, 24 K H. 120; 
Bryant v. Allen, 6 N. H. 116; Clark 
V. Callahan, 2 Watts, 259. 

"^Meniam v. Sewali, 8 Gray, 316, 
Livermore v. Swasey, 7 Mass. 213; 
Bellows, in re, 3 Sloiy C. C. 128; 
Yery v. McHenry, 28 Me. 206. 

® Opinion of Justices, 56 H. 11. 570; 
Co. Litt. 852 b. 

® Laurence v. Englesby, 24 Yt. 42; 
Stein V. Bennett, 24 Yt. 303; Payland 
V. Green, 22 Miss. 104. 

’ Farrar v. Olmsted, 24 Yt. 123. 

® McCarthy v. Maish, 5 N. Y. 263; 
State V. Penny, 10 Ark. 621. 

® Reg. V. Hartington, 4 Ell. & B. 
780; Reg. V. Wye, 7 A. & E. 761. 

Pritchard v. Madden, 24 Kas 
486. 
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§ 297. In regard to courts of admiralty or prize the very 
nature of the question of prize is beyond the jnrisdiction of 
common law and state courts, for the reason that the jurisdiction 
is exeinsiveiy vested in courts of admiralty, which in thi^ emiiitry 
are United States courts wlioso jnrihdiction alone can extend on 
the high seas. The Federal courts have exclusive jurisdiction of 
all seizures, whether made on land or water, for a breach of the 
laws of the United States, while the admiralty jurisdiction of 
the district courts extends to all cases of seizure in waters navi- 
gable by vessels of ten or more tons burthen, therefore they 
must be conclusive on all other courts. In the English courts of 
exchequer, as well as in American courts, where proceedings in 
Tern have been commenced, it is conclusive evidence to any 
other court as well as to all the world tliat the goods are liable 
to be seized, for the reason that by tlie judgment of condemna- 
tion the title to the property is irrevocably changed and vested 
in the government; it is the judgment of condemnation that 
changes the title and not the act of seizure,^ tlierefore a judge- 
ment in an admiralty or prize court condemning a vessel as 
enemy’s property or for violation of international law, binds the 
property though obtained without notice to the party interested, 
and is final and conclusive upon all other courts; and a sale 
made in pursuance thereof vests an indefeasible title in the piir- 
cliaser against the world, no matter how deficient the title may 
have been of the parties who were in possession of the vessel 
through whose acts the forfeiture was occasioned,^ and it follows 
as a necessary consequence that there can be no action main- 
tained either in trespass or trover for taking the property.® 

§ 297a. In Scott 'O. Shearman, the court in its opinion by Jus- 
tice Blackstone, said : “ The only possible ground that tlie plaint- 
iff can rely on in the present case, which is unaccompanied with 


^ Cook V. Howard, 13 Johns. S76; 
Le Caiix v. Eden, 2 Doug. 014. 

Hughes v. Coinelius, 2 Show. 
232; Eio Grande, The, 23 Wall. 458; 
Penhallow v. Doane, 3 Dali. 54; 
Buchanan v. Briggs, 2 Yeates, 232; 
Kobe v. Huntley, 4 Cranch, 291; The 


Globe, 2 Bl C. 0. 427; Bradstreet y. 
Ins. Co., 3 Sum. 600; Crousdou v. 
Leonard, 4 Cranch, 494. 

3 Scott V Shearman, 2 Wm. Bla. 977; 
Ge}^!' V. Aguilar, 7 T. R 600; Lane 
Y. Degberg, Bnllers R. P. 244; Whit- 
iiey V. Walsh, 1 Cush. 29; Gelston Y. 
Hoyt, 18 J(4ms. 561. 
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misbeliavior or any unwarrantable violence, is that the goods 
were not in truth liable to be seized by the laws of the ciistoiiis ; 
although by the plaintiff’s default they have been eondonined in 
the exchequer. But I take this condemnation to be conclusive 
evidence to all the world tliat the goods were liable to be seized, 
and that, therefore, this action will not lie. 

“ 1. Because of the implicit credit which the law gives to any 
Judgment in a court of record having competent jurisdiction of 
the subject-matter; the jurisdiction in this case of the Court of 
Exchequer is not only competent, but sole and cxclubive. And 
though it be said that no notice is given to the owner in person, 
and that, therefore, he is not bound by the condemnation, not 
being a party to the suit, yet the seizure itself is notice to the 
owner, who is presumed to know whatever becomes of his own 
goods. He knew they were seized by a revenue officer. He 
knew they were carried to the king’s warehouse. He knew, or 
might have known, that by the course of law the validity of that 
seizure would come on to be examined in the Court of Exche- 
quer, and could be examined nowhere else. He had notice by 
the two proclamations, according to the course of that court. He 
had notice by the writ of appraisement, which must bo publicly 
executed on the spot where the goods were detained. And hav- 
ing neglected this opportunitj^ of putting in his claim, and trying 
the point of forfeiture, it was his own laches, and he shall be 
forever concluded by it, not only with respect to the goods them- 
selves, but every other collateral remedy for taking them. For 
it would be nugatory to debar him from recovering directly the 
identical goods that are condemned, if he is allowed to recover 
obliquely damages equivalent to their value. 

2. Because, the property of the goods being changed, and 
irrevocably vested in the crown by the judgment of condenma- 
tion (as is clear beyond any dispute, and conceded on tlie part of 
the plaintiff), it follows, as a necessary consequence, that neither 
trespass nor trover can be maintained for taking them in an 
orderly manner. For the condemnation has a retrospect and 
relation backwards to the time of the seizure. The spirituous 
liquors that were seized were, therefore, at the time of the sei- 
zure, the goods and chattels of his Majesty, and not of the plaint- 
iff', as in his declaration he has necessarily declared them to be» 
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since neither trespaps nor trover \rill lie for taking of goods^ 
unless attlie time of the taking the property was in the plaintiff.” 
The sentence or decree of a court of admiralty and maritime 
jurisdietionj in rem^ is binding on all the world, as to matters 
which were directly in issue therein ; and, therefore, where an 
information was tiled in the District Court of the United States 
against certain goods alleged to have been imported contrary to 
law, and upon the proceedings thereon, the court adjudged and 
decreed that the said goods be and remain forfeited to the United 
States, it was held, in an action by the vendee to recover the 
purchase money, that the judgment was conclusive evidence that 
such goods were liable to forfeiture, not only at the time of the* 
decree, but also at the time of their importation.^ 

§ 298. Tiie same principle applies to a decree of any compe- 
tent tribunal, that property has been forfeited for a breach of a 
municipal law or local regulation which decrees a sale as the 
means of carrying the forfeiture into effect,® or for a libel tiled 
for repairs or supplies furnislied to a vessel, whether the action 
is in an admiralty or in a state court, under a special enactment.* 
So a judgment ordering the sale of a foreign vessel, by the 
master of it, which has stranded within the jurisdiction of the 
court decreeing the sale, is conclusive upon all the world, and 
estops all persons from questioning the title of the purchaser in 
any foreign country, wdiere the vessel may be taken after being 
got off and repaired.'* it is, therefore, evident that this class of 
judgments are conclusive, not only upon the parties actually liti- 
gating in the cause, butupon third parties who are termed strang- 
ers ; but the whole world.® The reasons, therefore, are, first, 
that in such cases, where the res is the subject matter of the liti- 
gation, every one who has any interest or can possibly be affected 


^ Whitney v. Walsh, 1 Cush. 29. 

** Hoyt V. Gelston, 18 Johns, 141; 
Bradstreet v. Ins. Co,, 3 Bumn. 000; 
Certain Logs, &c., 2 Sumn 589; Slo- 
eum V. Mayberry, 2 Wheat. 1; Gel- 
ston v. Hoyt, 3 Wheat. 246; Megee v. 
Beirne, 39 "pa. St. 50; Hudson v. Gus- 
tier, 4 Crarich, 295; Williams v. Arm- 
royd, 7 Cranch., 234. 

® Imrie v. Castrique, 8 0. B, N. S. 


405; Robert Pulton, The, 1 Paine, 
020; Lumley v. Quarry, 7 Mod. 9; 
Hart V. 3\IcNamara, 4 Price, 154; 
Street v. Ins. Co., 12 Rich. L. 13; The 
Globe, 2 Bi C. C. 427; Thompson v. 
Steamboat Morton, 2 Ohio S. 20. 

4 Cammel v. Sewell, 3 H. N. 
017. 

Stoughton V. Taylor, 2 Paine C. 
C. 655. 
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by the judgment, is entitled to appan* and lii>= own riaht^ 

by becoming and being made an actual parry to the proiaMMilna^, 
Second, on the principle nd ji a nn it 

is essential to the peace and tranqnillirv of the cimimuiuty, tha" 
questions of this hind should not be left in <l<ud)t : but, ih li onr 
domestic and social relations should be clearly (hdined and (asn- 
cliisively settled and at rest, and on this ground sindi judunneiiis 
can neither be set aside or impeached eolhuerally, either hy ] air- 
ties or strangers, on any other ground tliaii the want of auliior- 
ity or jurisdiction of the tribunal rendering the jinigment or 
decree. Some instances may be found where this e!a«3 of judg- 
ments partake of the nature of judgments hi as for 

example, the Federal courts have jiiri^>diction of revenue ca-es. 
They declare property forfeited for a violation of the levenne 
laws of the United States, and while the jndgmeufc of forfeiture 
is conclusive upon the whole world, as regards the prtqierty for- 
feited, the judgment of the same court in the same action, for 
the stime violation of the revenue laws convicting the party is 
not so, because that is a judgment in Bur a ])nK*ee(b 

ing in rein can affect only the property attached or described in 
the bill, and when the proceeding is under some statutmw pro- 
vision, all the forms must be strictly complied with and pnrsiitTl, 
or the judgment loses the conclusive effect attached to proceed- 
ings in rem} 

§ 299. Another class of proceedings in vein are actiuiib 
brought for the recovery of title to real estate, but they are com- 
menced by personal service or notice by publication, as in actions 
in personam. The force of the judgment in regard to its c'on- 
elusive effect is limited primarily and exclusively to the matter 
or land in litigation. The estoppel is limited to thotoC who liave 
been made parties lo the action by appearance or service of pro- 
cess. Katnral justice, as embodied in the fundamental principle 
of the law, res inter alios aota, alteri nooei^e non dehet^ will not 
suffer the title of third persons or strangers to the litigation to 
be barred by any order or execution based on such a judgment,^ 

^ Boswell Y. Dickenson, 4 McLean, Ragan's Est., 7 Watts. 438; Peters v. 

Dunnels, 5 Neb. 460, 

® Jackson v. Brown, 3 Johns. 459; 
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as, for example, judgments in ejectment are executed by a writ 
wbicli transfers tlie title from the defendant to the plaintiff, and 
as tliey operate D 2 :)on the they are judgments hi but in 
all other respects they operate as judgments m jyersrmrmi as they 
do not and cannot affect the title of strangers to the action who 
were in no wise interested or made parties to it,^ and this prin- 
ciple is not applicable to proceedings w’-hich pursue the cour.-'C of 
common law, but of those which are founded and regulated by 
statute.’* 

§ 300. All persons in every part of the wmrld are conchided 
by the sentence of a prize court in a eafce clearl}^ coming within 
its jurisdiction. A prize court having remlered a decree has no 
power to re-open it after the expiration of the term at which it 
was rendered.® A judgment in rem is conclusive, and binds the 
property, though obtained wdthuut nofice to the party interested. 
So a sentence of a United States District Court on the question 
of forfeiture, under the laws of the United States, is conclusive, 
and the question cannot be again litigated in a coiiimon law court, 
and an admiralty decree in a proceeding in rein for a forfeiture, 
is conclusive upon all parties claiming an inteicst in the thing. 
But a decree in a statutory proceeding is not conedusive, unless 
the forms be strictly 2 >ursued, and a proceeding in rem can only 
affect the projierty attached as described in the bill. 

§ 301. Justice Story, in an elaborate opinion says: “When 
property is seized, and libeled as forfeited to the government, 
the sole object of the suit is, to ascertain wliether the seizure be 
rightful and the forfeiture incurred or not ? A judgment or 
decree acts upon the property seized and forfeited, and is conclu* 
siveupoii the whole world. If the judgment is one of condem- 
nation, it completely changes the title of tlio property, and the 
new title thus acquired by, and through the forfeiture, travels 

^ Becosta v. Atkins, Bullers N. P. ^ Hollingsworth v. Barbour, 4 Pet 
8?; Hunter y. Butts, 3 Camp. 40 ; 466; ■Williamson y. Berry, 8 ITow, 

Chirac y. Eeinecker, 11 Wheat. 280; 495; Boswell v. Dickinson, 4 McLean, 

Reid y. Stanley, 6 W. & S. 369; 262; Ege v. Bidle, 3 Pa. St. 124; Me- 

Chirac y. Reinecker, 2 Pet. 613; Den Kee v. McKee, 38 Pa. St. 231. 
y. White, 7 T. R. 112. ® Lizzie Weston, Bl. Pr. Gases, 144; 

The Major Barbour, Ib. 310. 

VoL. 1—23 
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with the thing in all its future progress. If, on the other handj 
it is acquitted, the taint of forfeiture is coinpletelv re!n(nn'‘d, nnd 
cannot be re-annexed to it. The original owner stands upon his 
title, discharged of any latent cdaiins with which tbe supposed 
forfeiture may have previously infected it. A senteinm of 
a ’qiiittal in rem^ ascertains a fact as much as a sentence of (‘on- 
demnation ; it ascertains and fixes the fact that the property is 
not liable to the asserted claims of forfeiture, and it Is therefore 
conclusive upon all the rvorld of the non-existence of the title of 
forfeiture, for the same reason that a sentence of cundeiiination 
is conclusive of the existence of the title of forfeiture. It would 
he strange indeed, if, when the forfeiture dh*€eto could not he 
enforced against the thing, but by an acquittal, was completely 
purged away, that the forfeiture might be indirectly enforced 
through the seizing officer ; and that he should he at liberty to 
assert a title for the government, whicli is judicially abandoned 
by, or conclusively established against the governuicnt itself; 
because the decree of a court of competent jurisdiction i^i rem^ 
is, as to the points directly in judgment, conclusive upon tbe whole 
world, ^ and in this connection it is to be remembered, that when- 
ever a question arises in which the authority of a legal tribunal 
is to be exercised in regard to a specific thing, the decision is con- 
clusive, not only upon the Res itself, but upon the question, and 
it estops all contradiction in any other litigation with reference 
to the same property between persons who were not parlies to 
the judgment, and founded on a contract prior to the time when 
the decision was rendered in reference to the same property, 
although between persons not parties to the former action, and 
founded on a contract previous to its rendition. A decree by a 
court of admiralty condemning a vessel, for a violation of the 
revenue law of a foreign country, or a broach of a blockade, wnll 
not only convey an indefeasible title to those who become pur- 
cliasers under the decree, but it is conclusive evidence of the 
cause of condemnation in any action that may arise between the 
owners of the vessel and the insurers.^ A decree apportioning 

* Gelston Y. Hoyt, 3 Wheat. 246. 600; Baxter v. Ins. Co., 6 Mass. 275; 

s Croiidsou v. Leonard, 4 Cianch, Queen v. IJartington, 4 Ellis & BL 
4S4: Bradstreet v Tns. Co., 3 Sumner, 738 
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a loss occasioned by a collision at sea, is not only conclusive, in a 
subsequent action by the insurers, of the loss and share of each 
vessel, blit of the cause and nature of the collision.* 

§ S02. The nniversal effect of a judgment in rem is that it 
is a solemn declaration of a court of competent Jurisdiction upon 
the status of a thing, which very declaration operates upon the 
status of the thing adjudicated upon, and renders it ipso facto, 
such as it is thereby declared to be, and is therefore binding upon 
the whole world. Tims, a condemnation of goods or a prke, 
not only declares them liable to forfeiture, but accomplishes the 
forfeiture accordingly. When the status of a thing is thus 
altered, it follows that the judgment altering it must estop the 
whole world, for it would be absurd to try the question whether 
a thing was or was not what it is declared to be, when the 
judgment has not only declared but rendered it such, and where 
tlie title to the property is changed and irrevocably vested in the 
government by a judgment of condemnation. Neither trover or 
trespass will lie for taking them in an orderly manner, and this 
must be the meaning of the doctrine as laid down by Lord Coke,* 
where he states that where the record of the estoppel runs to 
the disabilitie of, or legitimation of the person, there all strang- 
ers shall take the benefit of that record as outlawrie, excom&nge- 
ment^ profession, attainder of praemununtri, Sc., felonie, 
lasiardie, mulieriie, and shall conclude the parties, though tJmj 
he strange^-^s to the reconlP In all these cases the record operates 
upon the status of the individual. The judgment of oullawrie 
not merely declares the party an outlaw, but renders him so ; and 
is, tlierefore, a judgment It, therefore, seems impossible 

to say that where the status of the thing is actually operated 
upon, that operation shall be of less effect, because some other 
court, had it been called upon, might have produced a similar 
one. It may happen that after a court of competent jurisdiction 
has decreed m rem, some other court proceeding m re7n may 
pronounce a contrary decree on the same subject matter. But 
that tribunal assumes a power of appeal, and it is as a judgment 

^ Magoun v. Ins. Co , 1 Story, 157; Petersv. Ins. Co., $ Sumner, 889. 
Street v Ins. Co., 12 Bicli. L. 18; *1 Inst. 852b. 
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of an appellate court that its decision can be looked on as ^^ar- 
rantable.^’ 

§ 303. A judicial sentence in rem will be conclusive on all the 
world, wdiether a corporation. State, or United States, was plaint- 
iff, or an individual. A judgment is equally conclusive, wliicli 
ever way it is pronounced, w^hetlier it be of forfeiture or acquit- 
tal, and, if it be the latter, is as effectual an estoppel as thoiigli it 
was of condemnation, in justifying the conduct of the officers 
seizing the property on the ground that it had incuiTcd a forfeit- 
ure, as a judgment of condemnation would be in estopping the 
owners from averring that the seizure was illegal, and no forfeit- 
ure had occurred. 

§ 304. The jurisdiction acquired by a court, by seizure of the 
res, is not to condemn the property without further proceedings. 
The physical seizure does not of itself establish the allegations ol 
the complaint or libel, and cannot, therefore, authorize the imnie 
diate forfeiture of the property seized. A sentence rendered sim- 
ply from the fact of seizure would not be a judicial detennination 
of the question of forfeiture, but a mere arbitrary edict of the 
judicial officer. The seizure in a suit m rem only brings the 
property seized within the custody of the court, and informs tlie 
owner of that fact. The theory of the law is, that all property 
is in the possession of its owner in person or by agent, and that 
its seizure will, therefore, operate to impart notice to him. 
Where notice is thus given, the owner has the right to api>ear 
and be heard respecting the charges for which the forfeiture is 
claimed. That right must be recognized and its exercise allowed 
before the court can proceed beyond the seizure to judgaoent. 
The jurisdiction acquired by the seizure is not to pa^s upon the 
question of forfeiture absolutely, but to pass upon that question 
after opportunity has been afforded to its owner and parties inter- 
ested to appear and be heard upon the charges. To this end, 
some notilicatioii of the proceedings, beyond that arising from 
the seizure, prescribing the time within which the appearance 
must be made, is essential. Such notification is usually given by 
monition, public proclamation, or publication in some other form. 
The manner of the notification is immaterial, but tlie nctifica* 
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tion itself is indispensable/ TLerefore, no judgment m rem can 
be binding unless tlie situation of the property seized, or to be 
seized, is ciicli as to render it amenable to tbe autliority of the 
court wliicli renders the decree, or unless the proceedings are 
conducted in accordance with the well established forms and 
principles which the jurisprudence of all countries regards as 
essential to the safety and validity of judicial actions. And it 
also depends upon the fact whether the court had power to make 
a decree of that kind, and whether the property was so situated 
that the exercise of the judicial power would be effectual in 
rendering it what it declared it to be. In order to render a judg- 
ment, sentence, or decree in the right arises from an actual 
or constructive possession of the Iles^ acquired or held in such a 
way as to make it a ht subject for adjudication, and when this 
lias been once acquired by a duly authorized tribunal, no other is 
allowed to interfere with the tribunal which first obtains juris- 
diction, until the first tribunal has fully adjudicated all matters 
connected therewith. 

g 305. As a general rule strangers are not bound by nor can 
they take advantage of an estoppel, and it is not to be presumed 
that the law intends parties to be bound by proceedings to which 
they were strangers and had no opportunity of being heard ; for 
instance, where a vessel is sold at a sheriff’s sale under a judg- 
ment rendered in an action upon an account for goods, wares, 
and merchandise sold and delivered in the shape of supplies or 
necessaries, will not estop third parties, notwithstanding service 
was made by publication, and ‘‘interested parties notified to show 
cause,” unless by special statutory enactment by the legislature of 
the state in which tlie proceedings are bad, such actions being 
made proceedings in rem, thus obviating the necessity of having 
the interested parties in court, as is done by the statute of Mis- 
souri.^ But it has since been decided that state legislatures have 

i Stoughton v. Taylor, 2 Paine C. sole owner. Flanigan v. Turner, 1 
C. 6o3. One who is sued in admiralty Black, 491. 

for repairs to a vessel is estopped to ^ Ritter v, Jamestown, 23 Mo. 348. 
aeny owneiship, by the fact, that on In iVikaiisas a judgment in nm 
a previous sale of the vesstd, hy the tigainst a steamboat, unsatisfied, can- 
order of another couit, he claimed and not be pleaded as a former recovery in 
received the pioceed^i of such sale as bar of an action against the owners ol 
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no authority to create maritime liens or confer jorisdictioii upon 
state courts to enforce siicli liens by proceedings at run. Such 
jurisdiction is vested exelnsivel}" in the courts of adiniraky of 
the United States/ Where proceedings for the recovery of Liinl 
are invested with the character of proceedings in by tlie 

statutes of the state in which the land is located, tlie jiidgUKvit 
is as conclusive as any other decree m reia^ because it decLirots 
the land to belong to the successful party, and the jiidgineiit rein 
ders it his, and no foreign court can either interfere or review 
the decree with a vie\v or for the purposiC of redresbing any in- 
justice that might have been or was eomniitted. 

§ 306. Fraud will vitiate any contract or judgment, and may 
be pleaded either in a judgment inter jiartcs or in rtin^ and it 
makes no difference whether they ore foreign or domestic judg- 
ments, but it must be understood witli this proviso, that fraud, 
collusion or covin must be proven, and not deduced from mere 
inference. This may be done when they are urgiMi against 
strangers to the proceedings, who have had no opportunity to 
appear and take the necessary step for their protection, and may 
be plead either collaterally or in a direct proceeding. Estoppels 
m rem are subject to the same limitations which are tippiicable 
to those and are limited only to the subject mat- 
ter in litigation, and will not be extended in any way by intend- 
ment or implication.^ 

§ 307. Besides the class of cases referred to ui the preceding 
sections, there is another class which to a great extent may be 
considered proceedings in rem^ while in form they are proceed 
ings l)etween the parties or in personam. Proceedings in attach- 
ment are in the nature of, but not strictly a proceeding in rrni 
A proceeding in reon is that in which the process is served on 
the thing itself, and the mere possession of tlie thing itself by 
the service of the process, and making proclamation authorize^ 
the court to decide upon it without notice to any individual 
whatever. In England all the notice the defendant has is by 
the attachment of his property, while in this country the wnnt of 

the "boat on the same contract. Toby 083; The Belfast, 7 ’Wall. 084. 

V. Brown, 11 Ark. 808. * Atty. Genl. v. King, 5 Price, 

' Beever v. Steamer Hope, A. L. B. 195. 
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attacliment is nsuallj preceded or accompanied by a snmaioiis, 
and service made on the defendant eltlier pcrbonally or by pub- 
lication. If personal service is bad on tlie defeiulaiit, or ho 
appears and pleadsj and judgment is rendered, it is 
and lias the same effect as if he had been personally servtHl witli 
notice.^ But an attachment of the property where the coiut has 
jiirisdietion of the but not of the of the defendant, 

and a sale of it or a levj^ upon it, if it be leal Chtate, in the 
nature of a proceeding m rem. The judgment, if the defendant 
have no notice, is treated as a nullity, outside and beyond the 
jurisdiction of the court rendering the judgment, so far as the 
person of the defendant is concerned, though it will be held 
binding as between the parties so far as regards the property, as 
a proceeding in rern. The defendant cannot recover back the 
property in another jurisdiction. The status of the proi)erty is 
determined by the proceeding. But the proceeding will not in 
any way affect the status of the property ns to other j)ersons than 
the parties to the record and those claiming by or under them. 

§ 308. ‘‘ Its essential purpose or nature is to establish, by tlie 
judgment of the court, a demand or claim against tlio defendant, 
and subject his property lying within the territorial jurisdiction of 
the court to the payment of that demand. But the plaintiff is 
met at the commencement of his proceedings by the fact that 
the defendant is not within the territorial jurisdiclioii, and can- 
not be served wdth any process by which he can be brought per- 
sonally within the power of the court. For this difiicnity the 
statute has provided a remedy. It says that, lipon afildavit being 
made of that fact, a writ of attachment may be issued and levied 
on any of the defendant’s property, and a publication may be 
made warning him to appear, and that thereafter the court may 
proceed in the ease, whether he appears or not. If the defendant 
appears, the cause becomes mainly a suit in persoufttrij with the 
added incident that the property attached remains liable, under 
the control of the court, to answer to any detnand which may be 
established against the defendant by the final judgment of the 
court. But, if there is no appearance of the defendant, and m 
service of process on him, the case becomes in Its essential nature 


1 Barrow y. Bui bridge, 41 622. 
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a proceeding in Te7i\ the only effect of which is to subject the 
property attached to the payment of the demand wliich tiie court 
may find to be due to the plaintiff. That such is the nature of 
this proceeding in this latter cdass of cases is cliairlj evinced by 
two well-established propositions: iin-b the judgment <d’ the 
court, though in form a personal judgment agaiimt tlie defendant, 
imto no effect beyond the property attached in that suit. Zn\> gen- 
eral execution can be ibsned for any balaii(*e unpaid aftm* the 
attached property is exhausted. hTo suit can be inaintaiiied on 
such a judgment in the same court or any other; nor can it he 
used as evidence in any other proceeding not affecting the at- 
tached property ; nor could the costs in that proceeding be col- 
lected of defendant out of any other property than that attardied 
in the suit Second, the court, in such a suit, caimot proceed 
unless the officer finds some property of defeiulant on which to 
levy the writ of attachment. A return that none can he foiiiKl 
is the end of the case, and deprives the court of further jurisdic- 
tion, though the publication may have been duly made and 
proven in court.’’ 

§ C09. It is the only doctrine consistent with proper protec- 
tion to citizens of other States. If without personal service 
judgments m personam obtained exparte against non«rebidents 
and absent parties, upon mere publication of process, which, in 
the great majority of cases, would never be seen by the part ic^s 
interested, could be upheld and enforced, they would he the con- 
stant instruments of fraud and oppression. Judgments for all 
sorts of claims upon contracts and for torts, real or pretended, 
would be thus obtained, under which property would be seized, 
when the evidence of the transactions upon which they were 
founded, if they ever had any existence, had perished.” 

Substituted service by publication, or in any other author- 
ized form, may be sufficient to inform parties of the object cf 
procedings taken, where property is once brought under the con- 
trol of the court by seizure or some equivalent act. The law 
assumes that property is always in the possession of its owner, in 
person or by agent, and it proceeds upon the tiieory that its 
seizure will inform him, not only that it is taken into the cus- 
tody of the court, but that he must look to any proceedings 
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authorized by law upon such seizure for its condemnation and 
sale. Such service may also be sufficient in cases where the 
object of the action is to reach and dispose of property in the 
State, or of some interest therein, by enforciog a contract or a 
lien respecting the same, or to partition it among different own- 
ers, or, when the public is a party, to condemn and appropriate 
it for a public purpose. In other words, such service may answer 
in all actions which are substantially proceedings t/i But 

where the entire object of the action is to determine the personal 
rights and obligations of the defendants, — that is, where tlio suit 
is merely in personam ^ — constructive service in this form upon a 
non-resident is ineffectual for any purpose. Process from the 
tribunals of one State cannot run into another State and sum- 
mon parties there domiciled to leave its territory and respond to 
proceedings against them. Publication of process or notice 
within the State where the tribunal sits cannot create any greater 
obligation upon the non-resident to appear. Process sent to 
him out of the State and process published within it are ecpially 
unavailing in proceedings to establish his personal liability.’^ 

§ 310. The want of authority of the tribunals of a State to 
adjudicate upon the obligations of non-residents, where thej luive 
no property within its limits, is not denied, but the position is 
assumed that where they have property within the State it is 
immaterial whether the property is in the first instance brought 
under the control of the court by attachment or some other 
equivalent act, and afterwards applied by its judgment to the 
satisfaction of demands against its owner ; or such demands be 
first established in a personal action, and the property of the 
non-resident be afterwards seized and sold on execution. But 
the answer to this position has already been given in the state- 
ment that the jurisdiction of the court to inquire into and deter- 
mine his obligations at all, is only incidental to its jurisdiction 
over the property. Its jurisdiction in that respect cannot bo 
made to depend upon facts to be ascertained after it has tried 
the cause and rendered the judgment. If the judgment be pre- 
viously void, it will not become valid by the subsequent discov- 
ery of property of the defendant, or by bis subsequent acquisi- 
tion of it. The judgment, if void when rendered, will always 
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remain void ; it cannot occupy tlie doubtful position of being 
valid, if property be found, and void if there be none. Even if 
the position assumed were confined to cases where the iion-resi^ 
dent defendant possessed property in the State at the eoniinence- 
ment of the action, it would still make the validity of the pro- 
ceedings and judgment depend upon the question whether, before 
the levy of the execution, the defendant Iiad or liad nut disposed 
of the property. If, before the levy, the property should be sold, 
then, according to this position, the judgment wmuld not bo bind- 
ins:. This doctrine would introduce a new element of iiiicer- 
tainty in judicial proceedings. The contrary is the law : the 
validity of every judgment depends upon the jurisdiction of the 
court before it is rendered, not upon wdiat may occur subse- 
quently.”^ And the same rule applies in all cases whore Judg- 
ments are rendered without personal service or notice. Where 
property is seized under an order of attachment and no question 
of ownership is raised, nor any fraud or collusion charged, final 
judgment in the action concludes all inquiry by third persons 
concerning the validity or regularity of the proceedings, no mat- 
ter how erroneous they may have been, provided the court had 
jurisdiction, and subsequent attaching creditors cannot object that 
objections were waived.® In many States there is no provibion 


^ Pennoyer v. Hell, 95 U. S. 714; 
Boswell V. Otis, 9 How. 348; Lovejoy 
V. Albee, 83 Me. 414; Picquet v. 
Swan, 5 Mason, 43; Cooper v. Pey- 
nolds, lOWall.308; G-alpinv Page, 10 
Wall. 350; Oakley v. Aspinwall, 4H. 
Y. 520; Easterly V. Goodwin, 35 Conn. 
276; Bank v. Brown, 50 Me. 215; 
Swett V. Brackley, 53 Me. 377 ; Ewer 
Y Coffin, 1 Cusii. 23; Bank y. But- 
man, 29 Me. 19 ; Cassity v. Cota, 54 
Me. 380; Maydeld y. Bennett, 48 
Iowa, 194; Baduc v. Hicbolson, 4 La. 
Ann. 81 ; Thomas v. Southard, 2 Dana, 
475; Bunn v. Fletcher, 23 U. C. Q B. 
36; Bartlett v. Spicer, 75 iST. Y. 528; 
Mickey v. Stratton, 5 Sawyei, 475; 
Smith Y. Curtis, 38 Mich. 393; Bank 
V. Peabody, 65 Vt. 492; St. Clair y. 
Cox, 106 U. S, 350; Pano v. Bowler, 
107 U, S. 529; Brooklyn y. Ins Co., 


99 U. S. 302; Empire y. Darlinglou^ 
101 U. S. 87; Pope y. ManLg Co., 87 
H. Y. 137 ; Darcy v. Ketcliiim, 11 
How. 165; Thurber v. Blackbfmine, 
1 H. H. 242; Buggies v. Colenun, 
Hardin, 413; Whittier v. Wendell, 7 
H. H. 257; Simon y. Frank, 25 111. 
125; Jones v. Wainer, 81 ill. 34S; 
Kilbuni V. Woodworth, 5 Johns. 41; 
Kobinson v. Waid, 8 Johns. 86; Bates 
V. Delevan, 5 Paige, 299; Star buck v. 
Muiiay, 5 Wend 148; Peltou v. Plat- 
ner, 13 Ohio, 209; Aindt v. Arndt, 15 
Ohio, 33; BogersY, Biuris, 27 Pa, St 
525; Winston y. Taylor, 28 Mo. 82; 
Outhwith V. Poiter, 13 Mich. 533; 
Keutchler v. Jamison, 6 'Mo. xlpp. 
135; Bisseil y. Briggs, 9 Mass. 462; 
Downes v. Shaw, 22 N. II. 277. 

^ Bandolph v. McDonald, 6 Heh 
163. 
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for bringing suits by attacliment prior to the maturity of the 
debt, and where this practice is in force, it is held that the debtor 
is not estopped, by knowledge of the suit or failing to enter his 
appearance. That he has his election to do either — appear or 
bring his action afterwards.”* 

§ 311. These general j^rinciples are applicable to attachments 
on debts due from third parties to the principal debtor. But, in 
order that such debts may he secured and the parties released 
from their liability to their creditors, by a proceeding iti rem 
against the debt, the court must have jiirisdiciioii over the 
garnishee or party owing the debt to the defendant.^ The pro- 
ceedings must be regular, and tliere must be no such fraud as 
will vacate the proceedings.^ A judgment in while it 

binds the property, and upon sale vests an abteolute title in the 
purchaser, does not, if the defendant fails to appear and defend 
the proceeding, have any extra-territorial effect, so as to give any 
basis for a personal action against the defendant in a foreign sov- 
ereignty. But where a party replevies his property, and he and 
the sureties are garnisheed in another jurisdiction by a creditor 
of the attaching creditor or plaintiff, and after judgment against 
them and the attaching creditor, such judgment is satisfied, the 
judgment and satisfaction is a complete defense to the creditors 
suit on the replevin bond, although rendered in another State.^ 

§ 312. The distinction between proceedings by attachment 
and by garnishment, is that the latter is a peculiar process by 
wliicb the effects of the defendant which cannot be seized and 
taken into custody as in attachment, may still be rendered liable 
to the payment of his debts. Garnishment is more in the nature 


^ Schenck v. Giiffin, 38 N. J. L. 
462. 

* Boston v. Boston, 51 Me. 585; 
Fitcii V. Bngbee, 48 Me 9; Holmes v. 
Remsen, 20 Jolins. 229; Warden v. 
Nourse, 36 Vt. 756; McDaniel v. 
Hughes, 3 East, 367; Dunlap v. Rogers, 
47 N. II. 281; Kidder v. Tuffts, 48 N. 
H. 125; Johnson v. Parker, 4 Bush, 
129. 


^ Rose V. Himely, 4 Cianch, 269; 
Sawyer v. Ins. Co., 12 l^Iass. 291, 
Bradstreetv. Ins, Co., 3 Sumner, 600; 
Munroc v. Douglas, 4 Sand. Ch. Ibi); 
Magoun v. Ins Co., 1 Stoi} , 157; Guil- 
lander v. Howell, 3“> N, Y. 657; 
(Jaskie V. Webster, 2 W'all. Jr. 131; 
Speed V. May, 17 Pa St. 91; Clark v. 
Peat Co., 35 Conn 303, Castiique v 
Imrie, L. R. 111. 1., 414 
^ Savin v. Bond, 57 Md. 228. 
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of proceedings in rem tlian attachment, since its aim is to invest 
the plaintiff with the right and power to appropriate, to the satis- 
faction of his claim against the defendant, property of the defend- 
ant in the garnishee's hands, or a debt due from the ganiibhee 
to the defendant. It is virtually a suit by the dcfcndiint, in the 
name of the plaintiff against the garnishee, without reference to 
the defendant’s coneurrence and against Iiis will.^ Tlie distinc- 
tion between these proceedings and proceedings in rtm^ is that 
the latter are directed against the things themselves and only 
operate incidentally upon the rights of parties; while attach- 
ments and garnishments use the hold they have obtained by the 
seizure of specific property as the means of reaching and giving 
effect to the rights of parties, and exercise no controlling author- 
ity over the rights of strangers, so that attachment and garnish- 
ment, strictly speaking, are not proceedings in rcm. 

§ 313. Where one is by garnisbment involuntarily made a 
party to a suit in which lie has no personal interest^ he is fully 
protected by the proceedings in law, provided he acts in obe- 
dience to the orders of the court, in the surrender and ])ayment 
of the property attached. As a garnishee is a mere stakeholder 
for the parties to the suit, he is in a position in which he cannot 
act voluntarily without danger to his own interest. Ko voluntary 
payment after garnishment by the garnishee of his debt to the 
defendant, and with a knowledge on his part of its existence, will 
estop his liability as a garnishee, but if it is paid before garnish- 
ment it is as complete a defense as it would be in an action against 
him by the defendant for tlie same debt. In order, then, to 
have the protection and benefit of the estoppel, he can only sur- 
render the property or pay the debt in obedience to the order of 
the court which issues the execution, and thus will protect him 
nut only as against the defendant, but against all parties claim- 
ing under him by virtue of a grant or assignment subsequent to 
the issuing of the garnishment or attachment. Nor can a gar- 
nishee interfere or inquire into the proceedings when the juris- 
diction of the court extends over the defendant and garnishee ; 
all that he is interested in is that the proceedings shall protect 
him in any subsequent action against him for the same debt, and 


^ Drake on Attachment, g 45A 
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against a second payment ; neither can he avoid or reverse a 
judgment for irregularities, or claim the properly as cxeiiipt for 
the debtor, lie is bound by the judgment^ The operation of a 
judgment against a gariiibhee is compulsory. lie has no choice 
but to pay in obedience to the judgment of the court to whose 
jurisdiction he has been subjected ; the exercise of that jurisdic- 
tion effects a confiscation of the debt due by the garnishee to 
tlie defendant, for the plaintiffs benefit.'* 

§ 314. A judgment rendered against a garnishee !>y a court 
having jurisdiction of both the action and the person of the gar- 
nishee, and if he has satisfied it in due course of law, is conclusive 
against parties and privies, of all matters of right and title, 
decided by the court, and constitutes a complete defense to any 
subsequent action by the defendant against the garnishee for the 
amount he was compelled to pay,® and this, though the court he 
a foreign tribunal.'* But the judgment does not affect any one 
not a party or privy to it. A judgment in favor of a garnishee 
is just as conclusive against the plaintiff, altlioiigh it was obtained 
by fraud and perjury committed by the garnishee. But a judg 
moot in favor of a garnishee will not estop his being charged in 
another suit by a different partjq on account of tlie same debt, 
for the obvious reason that judgments bind only parties and 
privies, not strangers. Thus, where the respondent in a criminal 
case deposited with his lawyer some money belonging to liis 
employer to secure bail. The lawyer turned the money over to 
the bondsman, and the latter, being afterward garnished by cred- 
itors of the respondent, paid out the money to satisfy their claims, 
though he had known, when garnished, that it was the money of 
the employer. Held^ that he should have so disclosed, and that 
in a suit against him by the employer, as for money had to plaint- 
iffs use, he could not set up the application of the money in 
payment of the claims of the creditors.® Nor is a judgment 

^ Earl V. Matliency, 60 Ind. 202; Wood v. Partridge. 1 Mass. 488; 
Haskell v. Summer, 1 Pick. 459. SclirautU v. Bank, 8 Dtily, 106. 

2 Drake on Attackment, § 706. ^Bariow v. West, 23 Pick. 370; 

®Wigwali V. Union, &c. Co., 37 Iowa, Taylor v. Piielps, 1 II. &G-. 403. 

129; Webster V Lowell, 2 Alien, 128; ^Kimball v, Macomber, 50 Micb. 
Perkins v. Parker, 1 Mass. 117; 362. 
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against a garnisliee res aJJucUeata^ between liim aiitl tlie clefeiid- 
ant so as to estop tlie clefeiidant from claiming mure in bis action 
than the garnishee was considered in the attacdiment pnfceetlings 
to owe ; if it was, it would enable a garnibhee to practice a fraud 
upon his creditors by coiitesbing in his aiibwcr a smaller iiuleht- 
edness than actually existed^ 

§ 315. Where a part or the whole of a <lebt of the irarnibhee 
to the defendant has been paid under the judgment against him, 
such payment is as effectual an estoppel either or com- 
pletely to a subsequent action by the defendant, a^ if the pay- 
ment had been made by the detendant himself/ In an atttioii 
against a garnishee, by his creditor, the attachment defendant, 
where there was no allegation in the agreed statement of facts, 
that the amount of the judgment against the garnishee was equal 
to his debt to the defendant, it was presumed it was so/ A ]>ay- 
ment of a debt by one of several joint debtors under garnish- 
ment, is a good defense by way of estoppel in a subsequent suit 
brought against them by the defendant in the attachment suit/ 
But a judgment rendered on the attachment for a debt or fund, 
or specific assets of any other description will not estop third par- 
ties from asserting a paramount or adverse right to the ))roperty 
attached, or growing out of its negotiation, when it is negotiable 
security. An attachment will not be a protection against an 
equitable assignee who claims under the defendant, and not par- 
amount to him, if the garnishee knew of the assignment and 
failed to plead or give it in evidence against the attaching cred- 
itor, unless the assignee Avas duly notified and opportunity given 
to come in and defend in person. Hor can a sheriff rely upon 
an attachment against A. for seizing the goods of B., even when 
tlie proceedings result in a judgment in favor of the attaching 
creditor, and where he is ordered to sell the goods on account of 
their perishable nature, while it may be a sufficient justification 
for the sale ; it will not relate back or justify the original seizure ; 
for the obvious reason that a judgment against the defendant or 

^ Baxter v. Yincent, 6 Yt. 614 ; ^ Canaday v. Detrick, 63 Ind. 485. 
Tams V. Bullitt, 35 Pa. St. 508; Brown ® McAlister v. Brooks, 23 Maine, 
Y. Dudley, 33 N. H. 511; Robeson 80. 

Y. Carpenter, 7 Mart. (La.) 30. * Cook v. Field, 3 Ala. 53. 
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garnisbee can affect only the property of tlie defendant, not 
strangers, and does not authorize the seizure of property belong- 
ing to third persons, for the defendant's debt. 

§ 316. In regard to negotiable notes they cannot properly be 
made the subject of attachment, as will be seen by tlie following 
principles ol law laid down by Drake in his admirable work on 
Attachments. 1st. It is impossible to charge a garnishee as a 
debtoi of the defendant, unless it appear that, at 

the time of the garnishment, the defendant had a cause of action 
against him, foi the recovery of a legal debt due, or to become 
due by the eflSnx of time. 2d. The attachment plaintiff can hold 
the garnishee only so far as the defendant iiiight hold him hy an 
action at law. 3d. The garnisbee is under no circumstances to 
be placed by the garnislinient in a worse condition than he would 
otherwise be. 4th. judgment should be rendered against 
him as garnishee, where he answers fairly and fully, unless it 
would be available as a defense against any action afterwards 
brought against him on the debt, in respect of wdiicli lie is 
charged. Applying these well established principles to this sub- 
ject, u seems that a negotiable instrument can not properly be 
made the subject of an attachment while still running and before 
it has reached maturity. It bears the character of negotiable 
paper until it is due, and no operation wdiicli can be given to the 
garnislimeni of the maker, can change its nature in this respect. 
As long as it is negotiable, it is difficult for the maker to say who 
the possessor or holder may be when it reaches maturity. If the 
makei is garnisheed in an action against the payee, and aiiswerb 
that he does not know whether he is indebted or not, or may he 
indebted to the payee, there is no doubt that the answer is insuffi- 
cient to charge him, wdthont the risk of making him liable twice 
evei for the same debt.' For the reason that his obligation is 
not to pay to any particular person, but to the holder at maturity, 
whoever he may be, and as neither the garnishee, the defendant, 
or the court, can say that the defendant will be the holder of the 
note at its maturity, a judgment against the garnisliee assumes 
he will be, and necessarily renders liim liable to pay the same 

' Stone v. Elliott, 11 Ohio S. 35S, v. Jenkins, Mh 217; Knisely v* 
Kieffer v. Ehler,18 Pa. St. 888; Cmett Evans, 84 Ohio St. 158 
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debt twice. Eor tliis reason, no jnd^nient can l^e renduvd witin 
out placing tlie garnisliee in a worse bit nation tlrin Ito would 
otlierwisG be in by requiring liiin to pay to the phiiiuiii what he 
may, from the character of the paper, in all prubahiliiy he eoin- 
pclled to pay again to the innocent holder of the iu>te. For 
althongli privies are bound by the rebult of a judiei i! proceeding 
between the parties under wdiom they claim, ami the Ubbi^enee of 
an overdue note or chose in action is in privity with the absigiiur^ 
and can assert no right whi(*h has been barred by judgment 
against him. 

§ 317. The indorsement of a note before it is due, for value, 
and without notice, does not fall within tlie baine principle as 
the assignment of an overdue note. If a note which pa-.-cs from 
hand to hand as cash, on wdiich the holder may iiNiitute buit iti 
his own name, has all the properties of a hank meejxiyahle to 
bearer, which would bo embraced by a bequest of imaaw, and 
wdiicli may be actually in circulation in aiiotlier Slate or country, 
should be adjudged to be liable to attachment before inarurity, 
it vrould not only overthrow an essential part of the commercial 
system, but annihilate the negotiable qualities of all such iubtru- 
mentSj^ and unless it is affirmatively shown that, before the ren- 
dition of the judgment, the note laid become doe, and wnis then 
still the property of the payee. The maker of the note cannot 
be charged as garnishee of the payee without violating sound and 
well established principles of commercial law, justice aTid equity. 
Bonafides non patitur his idem exigatur, Unlesh it ib dune as 
in one case® by impounding the note and holding it until it was 
due. The doctrine of Us pendens is not applicable to a proceed- 
ing like attachment, which does not specifically limit the prop- 
erty involved, and eonstnictive notice cannot supply the place of 
actual, ill the case of negotiable paper which passes freely from 
hand to hand. 

§ 318. Payment by compulsion of law is a good defense 
against the creditor when it is legal, rightful, and strictly within 
the order of the court f but a judgment or decree assuming to 

1 Ludlow V. Binglaam, 4 JDallas, 47; 2 Kiefter v. Eliler, 18 Fa. St. 888. 

Knisely Y. Evans, 84 Ohio St. 158; ^ Holmes v, Kem‘=^eii, 20 Johns, 229; 

Cruet t V. Jenkins. 58 Md 217. Wood v. Partrid^^e. 11 Ma.ss. 488; 
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reacli beyond the parties, and estop persons who have not been 
summoned or had an opportunity to be heard in their own de- 
fense, is not only contrary to and justice, but is ak-oliitely 
void for want of jiirisdictiond 

§ 319, In a suit by the attachiuent defemlani against a gar- 
nishee, a payment under a jiidgiiient against the ganii.->hee will he 
elfectnal as a defense by estoppel it properly pleaded. In ordcn* 
to render it effectual, the garnifthoe mii*t prove the judgment 
under wliich he made the payment ; that it was a valid jiidg- 
ineut, for a payment under a void judgment, no matter liow 
apparently regular the proceedings may have been, cannot pro- 
tect him against the defendant or his representatives. That tlie 
payment was not voluntary. That it was an actual payment, 
not pretended or contrived. That the court which rendered tiie 
judgment had jurisdiction of the subject matter and the parties. 
If there be a defect in this respect, the payment is regarded as 
voluntary. But if it had jiiribdiction, iio matter how irregular 
the proceeding may have been, it k good as an eatoppei; even 
a reversal on error after payment by the gurnislico will not 
invalidate the payment ; if he contest the jurisdiction of the 
court, and bis objection is overruled and judgment is rendered 
against him it will be conclusive in his favor. It the law re(|uires 
of the plaintiff as a condition precedent to obtaining execution, a 
particular act, such as filing a bond, and without its perfonnance 
the garnishee makes payment under it, the payment will be no 
protection, as it is regarded as voluntary. In order to entitle one 
to plead an attachment as a conclusive defense, there must be 
no neglect, collusion, or misrepresentation on his part in the 
progress of the attachment suit; if there is, then there is no 
estoppel against the creditor. 

§ 320. A garnishee is not obliged to watch the regularity of 
proceedings in the suit in which he is garnisheed, nor can he be 
held in any way responsible for them. The answer of the gar- 
nishee being the basis of the judgment, his liability being therein 
set forth, the record will sufficiently establish his defense when 

Winston y. Westfeldt, Ala. 760; * Kiefer v. EMer, 18 Pa. St. 388. 

Kiefer y. Ebler, 18 Pa. St. 388. 
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sued l)y the attachment defendant, unless he allows judgment to 
by default, then it must be proved !»y ]»ar(d evidence. In 
assuiiipsit the jndgincnt and execution in attachment may be 
plead specially or given in evidence under the general hut 

in debt on bond it must be ])lcaded specially, if not pleaded 
properl3n iv the defendant fails for want of a proper plea : the 
garnishee will have no remedy either in law or etjuity hut to pay 
tlio debt over again. A payment by a garnishee in obedience to 
the order of the court in which he has been attached will he eilee- 
tuul as an estoppel in any subsequent suit against him for tlie 
same debt, wliether the proceedings took place in a domestic or 
foreign tribunal, and whether they were or were not eunclusive 
as regards the other parties to the action, because a payment 
made in good faith and by compulsion of law, exonenites the 
person who makes it, from farther responsibility and reiuits 
those entitled to the fund to an action against whom it is 
received. So a creditor who takes part in defending an attach- 
ment on the ground that the debt attached was due to him, is 
estopped from denying the validity of the attachment snl)se* 
quently, as against the plaintiif and garnisheed But proceedings 
commenced by attachment can not be binding unless tlie thing 
attached is within the State or district over wdiiidi the authority 
of the court extends, or jurisdiction is required by personal ser- 
vice upon the garnishee, and a party can, under any and all cir- 
cumstances, show that the thing attached was not suinect to 
attachment^ 

§ 321, The proceedings in foreign attaclnnent partake still 
more of the nature of a proceeding m rem; its operation is, how- 
ever, limited in character. The suit is between the parties, and, 
a^ a proceeding in rem^ it must be conlined to such parties. A 
writ is issued in favor of the plaintiff, declaring against his 
debtor, residing in a foreign government, and alleging, also, that 


1 Peterson v. Latbrop, 34 Pa. St. 
2S3; Ricbarclson v. Watson, 23 Mo. 
84; Tarleton v. Johnston, 25 xVla. 300; 
Coates V, Eoberts, 4 Rawle, 104. 

2 The U. S. Supreme Court, Miller's 
Exrs. V. U. S., 11 Wall. 301, decided 
that proceedings by garnishment and 


attachment against negotiable paper 
was a valid seizure, and that the re- 
turn was conclusive as to the seizure, 
and that it held the property, and that 
the?*^5was then in po'^^session of the 
U. S. Mar<^hal reversing Pelham v* 
Rose, in 9 W allace. 
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aiiotlier persoiij named in the writ and stjded a trustee or gar* 
nisliee, lias goods in liis hands belonging to the attacliineiit 
defendant, or is indebted to him, praying tliat the goods or debt 
toinid within the jurisdiction of the court from wliicdi the pro- 
cess issues, may be declared forfeited to the phiiutill, or, strictly 
speaking, that the property be appropriated in satitefactiou and 
payment of the plaiutifFs demand. Where the court lias Juris- 
diction, its proceedings are in rem^ after publication, which 
constructively notifies the defendant of the proceedings against 
the property. The court adjudicates upon the property, the thing 
itself, and orders it sold or delivered to the plaintiff in paymeiit 
of his debt. The judgment changes the status of the property 
or debt, it deprives the attachment defendant of all title to it, 
and is binding and conclusive upon all the parties to the pro- 
ceeding. The foreign creditor of the trustee or garnishee, hav- 
ing placed his property within the jurisdiction of the court ren- 
dering the judgment, is estopped from prosecuting his claim 
against the garnishee in any other jurisdiction. 

§ 322. Foreign attachment is a peculiar proceeding to compel 
the appearance of a debtor by seizing his property, and in default 
of appearance appropriating it to the payment of the debt It is 
strictly a proceeding m With respect to the property at- 

tached, whether it be real or personal, or a debt duo the defendant 
from the garnishee, the judgment and proceedings are eoneliisive. 
Neither in a subsequent action by the defendant in attachment 
against the garnishee for the recovery of the debt attached, nor 
in an action to recover the lands or chattels levied on, can the 
defendant in attachment defeat the recovery in the attachment 
suit by disproving the debt for which the attachment issued. If 
the court had jurisdiction, the judgment is coiielnsive, and can- 
not be called in question for mere irregularities, when offered 
collaterally. Thus far, and for these purposes, a judgment in 
attachment has the quality of conclusiveness which pertains to 
an ordinary common law judgment/ But except with respect 

^ Vooriiees v. Bank of U. S., 10 East, 367; Turbill s Case, 1 Saund. 
Peters, 49; Cooper v. Reynolds, 10 67, ii.4j Welsh v. Blackwell, 14 N- 

Wall. 309; McDaniel v. Hudaes, 3 J. 344; Lomerson v. Ilotoan, 24 

N. J. L. 674. 
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to the propertj^ attached, the proceeding has no eHect. Xo 
action can be brought on the jiidgnient recovered, and in an 
action 6n the original demand a judgment in atraehimmt is. noi 
competent as evidence of the indebtedness.^ 

§ 323. The operation of this proceeding in nchi is limited to 
the parties to it, and does not affect the right, title or interest of 
any other person having an independent or adverse claim to the 
goods or debt, which was the buhject matter of the buit, for the 
reason that the court does not pretend to notify siudi aii verse 
claimant, cither eonstriictively or otherwise, nor do the proceed- 
ings determine the right of any persons except those who are 
parties of recoi'd to it. These limited proceedings in nn/b are 
not based upon any allegation that the right of property i-. to be 
determined between any other person than the parties to the suit, 
no notice is given to aiij" other ])ersons, the judgment hthag only 
as to the status of the property between the parties of reconl, it 
is, as to all other persons, a mere imllity. Whenever a cmirt of 
competent jurisdiction assumes the control or cnsto<ly ot a par- 
ticular thing, its proceedings are then in reni^ and are so reganlcd 
whenever it is necessary, for the protection of either of tln^ par- 
ties to the proceeding or the property itself. A purchaser of 
property under a sheriff’s sale made by order of the court on 
account of the perishable nature of the property, w’ill obtain a 
good title against the world, no matter how irregular or defective 
the attachment proceedings may be.^ The sale of a ship t-eized 
under proceedings in foreign attachment, by a court of common 
law, under an order that it should bo sold as peribliaide property, 
and the proceeds paid into court, was held to pass a good title 
against the world, and divested the title of the seamen for their 
wages, and remitted them to the fund aribiiig from the sale.^ 
The estoppel, in such cases, is founded on the action of the court 
in its ministerial capacity, and it may be founded on the acts of 
persons who are destitute of judicial power, wdiose authority is 
derived solely from necessity.* A sale made by a master of a 

^ Miller V. Bungan, 36 iST. J. L. 21; ^ y. Taylor, 34 Pa. St. 250: 

Rubber Co. v. Goodyear, 9 Wall. 807; S. C., 1 Wallace, Jr. 311; Taylor v 
Scbenck v. Griffin, 38 N. J. L. 462. Carry], 20 Howard, 5S3. 

® Woodruff Y. Taylor, 20 AH. 65. Mankinv.Cbance]lor,2 Brock. 125 



Ju-DGMEiq'Ts Rem. 


373 


vessel, in ease of neeessitj^, will pass a good title, not only as 
against those by whom lie was himself appointed, bnt against 
third persons claiming under an independent right or title. The 
right to sell uncler such circuinstancej^ carries with it tlie right to 
confer a new and indefeasible title on the pure] laser, founded on 
the necessity of the sale. 

§ 324. A judgment in an action for trover or trespass, hnnight 

the finder of a chattel agaiiitot a third person, by wliom it luis 
been w’rongfiilly taken or detained, v ill opeiMte an estoppel 
m rm, and vest a good title in the defendant against all tlie 
world, because the nature of the action coinpeLs tlio plaintiif to 
act for unknown and absent owners of the property fmnid, aiul 
renders it necessary that the deiendant should be proteoded from 
being made answerable a second time in damages for tlu^ same 
thing. The estoppel in such cases is essentially an estoppel m 
pais^ deriving its force from the circumstances which (jreate it; 
and unless they are such as to give it birth, it will liave no exist- 
ence, no matter how regular or tormal the proceedings on wdiich 
it assumes to be founded, and a decree of a tribunal that an 
injured vessel shall be sold will pass no title, unless the sale 
'would have been valid if made by the master, in case of neces- 
sity, without a decree/ for the proceeding is strictly m rem^ atid 
the court duly authorized to bind the parties without giving them 
au opportunity to be heard 

§ 325. The same rule applies to proceedings in replevin, 
where the authority to seize specifiic property is given, solely with 
a view to the determination of the right of property between 
the plaintiff and defendant, the judgment will not estop the 
subsequent assertion of a distinct and adverse title by a thiid 
person,® There is no conflict or inconsistency between successive 
writs of replevin or attachment by diflerciit persons for the same 
property."* Replevin may be maintained by one man for the 

^ Reid v. Darby, 10 East, 143; Mor- Stimpson v. Reynolds, 14 Barb. 506; 
ris V. Robinson, 3 B. & C. 190. Foster v, Pettibonc, 20 Bail). 850; 

Cammell v. Sewell, 8 H. & N. Shaffer v. Marienthal, 17 Ohio S, 
617. 

3 Spencer v. McGowan, 13 Wend. Saffoid v. Beatty, 12 Ohio a 
256, Shipman v. Clark, 4 Denio, 440; 189. 
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recoveiy of cliattels that have been seized niider an attucdiment 
against another, because an authority to t<ilvO the g'oods of A. 
Avill not be a justification for taking the goods of B. While a 
judgment in replevin, althougli ]iinite<l to the 7?os*, not 
and will not be conclusive on third persons; the writ ean he 
pleaded as a justification by the officer agaiiibt all the world. 

§ 326. Besides the actions mentioned, there are still anotlier 
class which partake of the nature of proceedings hinm, and the 
determination of the tribunals having juribdiction may he in run 
and The proceedings in England of E(*cle^iauical 

Courts, Spiritual Courts, and iu Aiueriea of Brohate Ccairt<. 
Courts of Ordinary, Surrogate Courts, Orphans’ C<)urt>, am! all 
other courts, whatever their appellation may he, wluf'h luive jur- 
isdiction of the sale of a decedent’s estate for the payment (»f his 
debts, or for tlie purpose of facilitating or eiiectiiig thc^ distribu- 
tion of a decedent's estate among his ht^hu Froeecilings of this 
nature are usually commenced on petition, or notice ]>y publica- 
tion, and partake, to a great extent, of the same cumdu^ive eifect 
and nature as that accorded to proceedings i?i rem, or rather in 
Adiniialty and Prize Courts. All parries claiming title fr«un or 
under a decedent are bound by the decree, whether they were 
made parties or not. In England, the courts having i-peciiil jur- 
isdiction of matters of pro])ate, marriage, and divorce, arc termed 
Ecclesiastical or Spiritual courts. They decide directly iiinm the 
legality of marriages, compel specific peifonnanec of a CiUitract 
of marriage, or for restitution of conjugal righr.'^, hedug adjudi- 
cations upon the status of the parties, There are no ^uch 

courts in this country. But the courts above inentioUfMl are 
placed on tbc same basis as the Ecclesiastical and Spiiitual court'-i 
of England. The action cansa jactitaiionw mairunonil. am! 
that for the restitution of conjugal rights, are unknown to our 
law. and an action to enforce the celebration of a marriage, in 
accordance with a former contract, is an action that Las never 
been heard of in American courts, the general rule being the 
converse of this, the action being for a dissolution of the marriage 

^ Da Costa v. Villa Deal, Str. 961; 42; Meadoweroft v, Ilugenin, 4 Moo. 

Phillips V. Bury, 2 T. K. 340; Bunt- P. C. 386; Peny v. Meadoweroft, 10 
mg*s Case, 4 Co. 29 ; Keen’s Case, 7 Co. Beav. 122. 
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contract. In another portion of this work it will be shown that 
in actions of divorce on any of the various gruiuids on which a 
decree is granted, by the Tarious trilninals in the United States, 
though not by Ecclesiastical courts, they have the .same eoiudiisivo 
effect in every State in tlie Union as is accorded] them in tlie 
State where they are granted. 

^ 327. Proceedings in Surrogates' Courts, Orplian&’and Guar- 
dians’ Courts, County Courts, Courts of Ordinary, Probate Courts, 
and other courts having a limited jurisdiction, — that of the dispo- 
sition of the estate of decedents, — their decrees aie conclusive 
evidence in regard to the realas well as the perhuiia! estate of the 
intestate. It is a general rule of 1 iw, that, wlu're any matter 
belongs to the jurisdiction of one court so pcfudiarly that other 
courts can only take cognizance of the same subject imddentally 
and eollciterally, the latter are bound by the sentence of tlie lat- 
ter, and must give credence to it.* A probate is the only legal 
and legitimate evidence of personal property being vested in an 
executor, or of his appointment, and is conclusive evidence of 
this fact, and letters of administration are conclusive of the 
appointment of the administrator. A grant of or of 

administration^ is in the nature of a decree in m/?, and actually 
invests the executor or administrator with the character whicii it 
declares belongs to him. Accordingly, such grtiut of probate or 
administration is conclusive against all the wmrld.^ 


^ ‘Williams v. Saunders, 5 Cold. GO; 
Bouchier v. Taylor, 4 Bro. P. C. 70S; 
Painter V. Henderson,? Pa. St 4b; Cas- 
tro v. Kichardsoii, 18 Cal. 478; Joician 
V. Meier, 30 Mo. 40; Naylor v.Moftatt, 
29 Bio. 126; Banning v. Banning, 12 
Oliio S. 437; Duke v. Duke, 26 Ala. 
673 ; Springer’s Appeal, 29 Pa. St. 208; 
Herbert v. Hannick, 16 Ala. 581; Cof- 
fin v. McCullough, 30 Ala. 107; Sam- 
uels V. Findley, 17 Ala. 635; Beeves 
V. Townsend, 2 N. J. Eq. 396; Pierce 
V. Iiisli, 31 Me. 254; Tompkins v. 
Tompkins, 1 Story, 547; McFailand 
V. Stone, I?"?!:. 105; Wild v. Sweeney, 
84 111. 213; Litchfield v. Cudwoith, 
15 Pick. 23; Vanderpoel v. Yan Valk- 


enbureh, 6 N. Y. 190; Bogardus v. 
Clark, 4 Paige, 623; Fry v, Taylor, 1 
Head, 591; Blorgan v. Locke, 28 La. 
Ann. 806; Cecil v. Cecil, 19 Md. 72; 
Loring v. Btelnman, 7 Blet. 2U4; Lau- 
lence v. Engl ‘s])}', 24 Vt. 42; Pariar 
V. Olraslead, 21 Vt. 123; Stein v. Bcio 
nett, 24 Vt. 303; Savage v. BeiUuim, 
17 All. 119; Tibbetts v, Tilton, 21 H. 
H. 120; BlcEce v. Whitten, 25 Bliss. 
31; Khotides v. Selin, 4 Wash. C. C. 
*115; BlcPherson v. Cunilt, 11 S. & li. 
420; llai graves’ Law Tiacts, 452: Cas- 
sels v. Veruon, 5 Blason, 332. 

^ Smith V, Fenner, 1 Gail 171; 
Spencer v. Spenser, 1 Gal, 623, Bog- 
aidub V. Clarke, 1 Ed. Ch. 2G0; Dub* 
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§ 338. Tlie decrees of sncli courts, when acting within their 
jurisdiction, like adjudications of prize and forfeiture, and in 
matters of collision in admiralty, sentences in action of divorce, 
and in suits for jactitation of niarriage, judgments and orders in 
proceedings in insolvency and bankruptcy, and others, are eon- 
ciiislvc upon all persons. They are in rem rather than in j7er- 
sonain^ and, as such, cannot be impeached in any suit or proceed 
ing, or by any person. Such courts are limited strictly to the 
powers eonierred by statute, and what is inercly irregiiLiuty or 
error in the proeeedings of other courts becomes witli them, in 
very many cases, defect of jurisdiction. So long as their iid ju- 
dication stands unreversed it cannot be impeached or inquired 
into by any tribunal, not by law created with jurisdiction to 
review it.^ A grant of letters of administration, by a court hav- 
ing the sole and exclusive power of grunting tiiem, and which, 
by statute, is obliged to grant them, to the relatives of the 
deceased w-ho would be entitled to succeed to his personal estate, 
is conclusive upon other courts, upon the question of legitimacy, 
and tliis que^stion cannot be raised on a bill for distribution by 
the persons who had opposed the grant of letters, against tlie 
person to wdioin they had been granted. ■* The appointment of 


lin y. Chadbourne, 16 Mass. 433; 
Laughton y. Atkins, 1 Pick. 535; 
Crusoe v Butler, 86 ]\Ii&s 150; 
Townsend v. Moore, 8 Jones, 147; 
Claik y. Drew, 1 R. & M. 103; lUout- 
gomery v. Claik, 2 Atk. 878; xUleu v. 
Dun das, 3 T. 11 . 125; Jolliffe, in re, 
8 Bcay. 168; Acber y. Mosse, 2 Vern. 
8; Nelson v. OldMd, 2 Vern 76; 
P'ume V. Beale, 1 P, Wms 888; Mnn- 
loe V. Douglas, 4 Sand. Ch. 126; 
Dennison y Hyde, 6 Conn. 508; Cab 
vert y. Boviil, 7 T. R. 523; Christie y. 
Secretan, 8 T. B. 192; Fry y. Taylor, 
1 Head, 594; Gmgeli y. Horne, 9 Sim. 
539; Noel v. Wells, 1 Lev. 235, Miller 
V Brmkerhoif, 4 Denio, 119; Stiples 
y. Fairchild, 3 N. Y. 41; People y. 
Sturtevant, 9 N. Y. 263; Skin n ion v. 
Kelly, 18 N. Y, 355; Porter v. Purdy, 
20 N. Y 106; Bumstead v. Read, 31 


Barb. GOl; Grignon v. Aster, 2 How, 
319; Halcomb v. Phelps, 10 Conn. 
127; State v. Scott, 1 Bail L. 294; 
Raborgv Hammond, 2 il. & G 42; 
Brittain v Kiunaird, 1 B. & B 432. 

^Laurence v. Engleshy, 24 Yt 
42; Alien y. Dnntlis, 3 T. R. 125; 
Judson y. Lake, 3 Conn. 318, Kane y. 
Canal Co., 15 Wis. 179; Nash v. 
Chuich, 10 Wis 303; Archer y. Mtai- 
dows, 33 Wis. 172; Steen v. Bennett, 
81 Yt. 803, Farrar v. Oimstead, 24 
Yt. 123; Hampton v. Hardin, 88 N. 
0. 592: Bar wick v. Wood, 3 Jijnes L. 
806; Granberry v. Moon, 1 Dev. 456; 
Nay. Co. v Green, 3 Dev. 434; Lon- 
don y. R R. Co., 88 N. C. 584; Le- 
brew’s Succession, 31 La. xinn. 212; 
Freeman y. Rahm, 58 Cal. Ill; Gar- 
wood v Garwood, 29 Cal 51 4 
2 Caiijolle V. Feriie, 13 Wall. 465; 



JuBaMKNTs m Eem. 


377 


an administrator or guardian being a proceeding in and con- 
clusive upon the whole world, one of the necessary attributes 
of this principle is, that innocent parties must be protected in 
their transactions with the legal representative of the estate. 
The administrator may transfer, release, componiid, or discharge 
debts, as fully as if he was the absolute owner, subject only to 
his liability to answer to creditors and distributee^, for improvi- 
dence in the exercise of his power. JSTo hona fide dealing with 
him can be impeached^ — no remedy can be pursued against those 
to wiiom he may transfer, or to whom he may release, or with 
whom he may compound, or from whom he accepts satisfaction, 
of the choses in action, unless fraud and collusion can be imputed 
to hiui.^ 

§ 329. In regard to the decu-ees and sentences of courts exer- 
cising any branches of Ecclesiastical jurisdiction, they are gov- 
erned by the same general principles already stated. The princi- 
pal branch of this jurisdiction, existing in the United States, is 
that relating to matters of frobate and admmidration. In thih, 
as in other cases, the limitation is, as to whether the matter was 
exclusively within the jurisdiction of the court, and whether a 
decree or judgment has been passed directly upon it. If jurib- 
diction has attached, the decree is conclusive. Where the decree 
is of the nature of proceedings m rem^ as is generally the case 
in matters of probate and administration, it is conclusive, like 
those proceedings, against all the world. But where it is a mat- 
ter of exclusively piivate litigation, such as in assignment of 
dower, and some other cases of jurisdiction conferred by particu- 
lar statutes, the decree is subject to the same rules as judgments 
in other actions. Tims, the probate of a will, at least, as to the 
personality, is conclusive in civil causes, in all questions upon its 
execution and validity.® The grant of letters of administration 

Lebrew’s Succession, 31 La, Ann. McDonald v. Kapier, 14 Ga. 89; War- 
ds, ing v. Lewis, 53 Ala. G15; Woollolk 

^ Hill V. Simpson, 7 Vesey, 164; v. Sullivan, 33 Ala, 548; Bloses v. 
Taylor v. Hawkins, 8 Vesey, 213; Me- Clark, 46 Ala. 139; Kodeiigas v. Bank, 
Leod v. Drummond, 14Vestoy, 353; S. 63 K. Y. 460. 

C., 17 Vesey, 153; Smith v. Fenner, 1 “Layton v. Atkms, 1 Pick. 535, 
Gall. 71; Spencer v. Spencer, 1 Gall. TLejev v. Burger, 1 Hoff. Oh. 10; Col- 
633; Sims v. Slocum, 3 Crancli, 300; ton v. Boss, 3 Paige, 396; Muir v. 
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is, in general, conclusive evidence of the intestate's doatli ; for 
only upon evidence of death, are they granted/ A probate court 
has no jurisdiction to administer on the estate of a living per- 
son: all such proceedings are void for all purposes/ l]at the 
grant of administration upon a woman’s estate detoriniiies noth- 
ing as to the fact whether she were a feme GOXiei^t or not ; tor that 
is a collateral fact, to he collected merely by inference from the 
decree or grant of administratiom and was not the point directly 
tried/ Where a court of Probate lias power to grant letters of 
guardianship of a lunatic, the grant is conclusive of liis insanity 
at that time, and of his liability therefore, to be put under guar- 
dianship against all persons subsequently dealing directly with 
the lunatic, instead of dealing, as they ought to do, with the 
guardian.* But it is not conclusive against his subsequent capac- 
ity to make a will/ 


Trustees, <&c., 3 Barb. Cli, 477; 
Bogardus v. Claike, 4 Paige, 623; 
]\Iiddleton V. Sherburne, 4 Y. &C, 058; 
Patten v. Tailman, 27 Me 17; Osgood 
V. Breed, 12 Mass. 525; Fallon v. 
Ciiidester, 46 Iowa, 588; S. C., 36 
Am. R 164; Rex v. Rains, 12 Mod. 
186; Green v. Waller, 2 Ld. Raym. 
893; Ilume v. Burton, 1 Ridg. 277; 
Kemptoii V. Cross, Cas. T. Hard. 
108; Mendez v. Villa Real, Cas. 
T. Hard. 18 ; Clues v. Bathurst 
2 Stra. 900 ; Collins v. Ross, 2 Paige, 
396; Paplin v. Hawks, 8 N. H. 124; 
Langelou v. Goddard, 3 Story, 13; 
Vanderpoel v. Van Allen, 6 K. Y 
100 . 

^ Hewman v. Jenkins, 10 Pick. 515; 
Moone v. Be Bernalis, 1 Russ. 301. 
The general practice was stated and 
not denied to be, to admit the letters 
of administration, as sufficient proof 
of the death until impeached, but the 
Master of the Rolls in that case, which 
was a foreign grant of administration, 
refused to receive them, but allowed 
the party to examine witnesses to the 
fact. 


“ Duncan v. Stewart, 25 Ala, 408; 
Morgan v. Dodge, 44 Y. II. 259; Fisk 
V. Norvell, 0 Tex. 13; Wales v. Wil- 
lard, 2 Mass. 120; Smith v. Rice, 11 
Mass. 507; Griffith v. Frazier, $ 
Cranch, 9; Jochumsen v. Bank, 3 
Allen, 87; MelLi v. Simmons, 45 Wis. 
334; S. C., 30 Am. R. T40; D’Arus- 
ment v. Jones, 4 Lea, 251; S. C , 40 
Am. R. 12; Stevenson v. Sup. Ct , 62 
Cal. 60; Binsoii v. Ivey, 1 Yern. 306; 
Johnson v. Beasley, 65 ITo. 250, S. 
a, 27 Am. R. 2S5; Alien v. Diindas, 
3 T. R. 125; Rf)derigas v. Dank, 76 
H. Y 310; Thomas V. Pe.»ple, lOrill. 
516; S. C., 49 Am. R 458; Devlin v. 
Commonwealth, 101 Pa. St. 273; S. 
0., 47 Am R. 710. 

3 Blackham’s Case, 1 Salk. 290; 
Hibshmanv. Dulleban, 4 Watts, 183; 
Rex V. Inhabitants, 7 A, & B. 7S2. 

^Searlc v. Galbiaith, 73 III 269; 
Thompson v. Kereheval, 10 llumpli. 
322; FaiTar v. Olmstead, 24 Vt. 123; 
Diitcher v. Hill, 20 3Io. 271; Leonard 
V. Leonard, 14 Pick. 280. 

® Stone v. Damon, 12 Mass. 488- 
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§ 330. Whenever these courts transcend the limits of their 
powers their acts will bo held void ; or if they fail to take the 
necessary steps for obtaining jurisdiction over the cause or the 
parties.^ But when jurisdiction of these courts has once attached, 
and is not exceeded, it will not be lost by any irregularity in tiie 
mode of exercising it, and every intendment will be made in aid 
of the regularity of the proceedings, which will be regarded 
equally conclusive with those courts of superior and general 
jurisdiction."^ When the validity of a grant of letters of admin- 
istration is questioned collaterally the only point opeii to examin- 
ation is whether the court had jurisdiction ; if that fact is affirm- 
atively established the grant is conclusive. In proceedings to 
sell real estate for the payment of debts such courts generally 
have jurisdiction to ascertain and adjust the liens thereon, settle 
priorities among lienholders, and apply the proceeds of sale in 
satisfaction thereof, in the same manner and to the Fame extent 
as a court of equity might in like proceedings. The findings 
and judgments in such proceedings arc conclusive against the 
parties thereto, and it is immaterial as to their effect whether 
such parties shall appear and answer to the issues and claims^ 
made or not, or whether such claims or issues be presented in the 
petition, or in the other pleadings in the cause.® 

Where the sale was on the application of a creditor, the 
Supreme Court of the United States said : The application of 

the judgment-creditor and the answer of the administrator gave 
the judge jurisdiction over the parties and the real estate of the 
deceased. Jurisdiction is the power to hear and determine. To 
make the order of sale loquired the exercise of this power. It 
was the business and duty of the court to ascertain and decide 
whether the facts were such as called for that action. The ques- 
tion always arises in such proceedings — and must bo determined 
— whether, upon the case as presented, affirmative or negative 

^ Jenks v. Howlaa, 3 Gray, 536; v. Sinclair, 3 Bush, 201; Ilahert v. 
Gwin V. McCarroll, 9 Miss. 351; Enos Hannick, 10 Ala. 581; Hants v. Fcr- 

Smitii, 15 Miss. 85; Bubbett v. Doe, riss, 10 Fla. 84; jHcredeth v. Ass., 00 
4Ind. 355; Peters v. Peters, 8 Cush. Cal. 021; Roe v. San i^b’aueiwo, OU 
520. Cal. 93; Parker v, AUschuI, 00 (til. 

« Haynes v Meek, 10 Cal. 110; 383. 

Brown v. Red wine, 10 Ga. 67; Boyce ® Bank v. Green, 4 Fed. Rep. G09 
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iicition is proper. Tlie power to review and reverse tlie decision 
so made is clearly appellate in its eliaracter, and can be exercised 
only by an appellate tribunal in a proceeding luul directly lor 
that purpose. It cannot and ought not to be done by another 
court, in another case, where the subject is presented incident- 
ally, and a revers il sought in such collateral proceeding. The 
settled rule of law is that jurisdiction having attached in tlie 
original case, everything done Avithin the power of that juris- 
diction, when collaterally questioned, is to be held conclusive of 
the rights of the parties, unless impeached for fraud. Eveiy 
intendment is made to support the proceeding. It r(‘gurdecl as 
if it were regular in all things and irreversible for error. In the 
absence of fraud, no question can be collaterally entertained as to 
anything lying within the jurisdictional sphere of the original 
case. Infinite confusion and iiiisehiefs would ensue if the rule 
Avere otheiwise 

§ 331. A decree for the sale of a decedent’s real estate for the 
payment of his debts by a court of competent jurisdiction, non- 
resident heirs having been made parties by publication, cannot be 
impeached collaterally, and where it is sold on a certain day ])i]r- 
suant to a decree of a competent court, it cannot be objected to, 
that the sale took place before the time prescri])ed by law. When 
courts having jurisdiction for the sale of an intestate’s real estate 
for the payment of his debts make an order for such sale, no 
other court can re-examine the order while it remains in force 
except an appellate coiirt^ on proceedings regularly brought in 
error.^ A decree made upon a deceased guardian’s account, the 
subsequent guardian being made a party to the proceedings, is 
conclusive, and a complete bar to a bill in equity in any other 
court.'* ' So a decree of a probate court granting to a husband 
administration with the Avill annexed on his wife’s estate is con- 
clusive of her right to make the Avill,*^ and an order for the sale 

^ Coinettv. Williams, 20 Wall, 226; ® Allen v. Lyons, 2 W. C. C. E. 

AIcMtt V. Turner, 16 Wall. 366; 475; Frisby v. Harrison, 30 Miss 452; 

Lowe V. Gruice, 69 Ala. 80; Lesseps Lesseps v. Lapene, 34 La. Ann. 112; 
V. Lapene, 34 La. Ann 112; Finley v. Finley v. Robertson, 17 B. C. 435 
Robin>.on, 17 S. 0. 435. “ Blount v. Da racb,4 W. C. 0. 657; 

2 Griffith V. Bogert, 18 How. 158; Porche v. Ledoiix, 12 La. Ann. 350. 
Holmes v. Dabbs, 15 La. Ann 501. ® Cassels v Vernon, 5 Mason, 832 
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of a decedent’s real estate, granted by a probate court, if jiirisdic 
tion is shown on the face of the proceedings, is conclusive as to 
the necessity and propriety of the saled A decree settling an 
account is conclusive ond cannoi: he impeached in an action on a 
probate bond nor by a bill in equitj" to compel an account/ In 
How York they arc expressly made soby statute but are impeach- 
able in equity for fraud. In Peiinsyh^ania the conclu-ive chai- 
acter of decrees settling an account are placed as far above 
impeachment as the adjudications of any other court. Hot with- 
standing the conclnsiveness of this cla&s of adjndieatioin% one 
fact must he remembered, that evidence may he adduced to show 
want of jurisdiction;^ as, for instance, that tlic deceased died in 
a foreign State, the surrogate not having the power so that the 
letters were of administration ditranie ahbeniia of an executor, 
or that the grant was revoked, fur that is the further act oi the 
same court ; or that it was forged, for that sliows it not to be the 
act of the court at all ; or that it was granted by a court having 
no jurisdiction, for then it is a nonentity. But it cannot he shown 
that the testator was mad or that the will was forged, fur tlie^-e 
facts might have been alleged in the probate, surrogate or orphans’ 
courts in opposition to the grant of probate or adniinistratioi/ of 
an executor, or that they are of the estate of a living person, or 
if there be no jurisdiction of the party for want of notice, if 
that is required, or where the party is not regularly in court, as 
is required by law, or where the land sold lay in a foreign State, 
or if an attorney or guardian of an infant be necessary and there 
be none appointed, the sale of land is void as to him, or if there 
was no petition to sell, or wdiere tliey go beyond the statute 
power of the court, as where the land held in dowser was on the 
death of the tenant distributed to one in preference to another of 
tbe next of kin or heirs.^ 


3 Iddings v. Cairns, 2 Giant’s Cas. 
88; Comstock v. Crawford, 8 Wall. 
896. 

® McDongal v. Kutberford, 80 Ala. 
253; Saxton v. Chamberlain, 6 Pick, 
422; Field v. Hitchcock, 14 Pick, 
405; Stott’s Estate, in re, 52 Cal. 408; 
Leavitt v. Malone, 54 Ala. 10. 

8 Elliott V. Pearsal, 1 Pet. 328; Jen- 


nison v. Ilapgood, 7 Pick. 1; GroU v. 
Groff, 14 S. & P. 18 1; Downing’s 
Estate, 5 Watts, 90; Goodrich v. 
Thompson, 4 Conn. 215; The Aurora, 
1 Wheat. 96. 

4 Noel V. W'eil«, 1 Levinz, 285; 
Moore v. Tanner, 5 Mon. 42; Vander- 
pocl V. Yan Valkenburgh,6 H. Y. 190. 
® Bates V. Delevan, 5 Paige, 299; 
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§ 332 . TIio United States government is not orJimirilj bound 
bj an estoppeb in a case wliere an administratrix liad dislribukd 
iier estate and made lier final settlement iiiKlcr a deorec a 
probate court, it protected her from a clniin 1)V the United States 
government,’^ against the estate some years alter the settlement. 

§ 333. The payment of money to an executor who bad 
obtained probate of a forged will which was afrerwards repealed, 
is a discharge to the party paying it.^ Since the probate being 
conclusive evidence of the executorship as long as it remaiiis 
unrepealed, the debtor would, wdien he was called upon to ])ay, 
have had no defense against the action brought by the executor 
under the forged will, and on this same principle an innocent 
purchaser from a devisee under a forged wdll takes a valid title. 
The court says : “Hein fact purchased in good faith, and tliat 
public policy requires this solution of the question. An applica- 
tion for the probate of a will is a proceeding m rein^ and the 
judgraeiit of the court upon it is binding upon all the wmrld until 
revoked or set aside.^ Now, it has often been held that acts done 
under authority by the judgment of a court having jurisdiction 
of the estate, even where it is being adininistered under a iorged 
will, are just as valid and effectual as if the w’ill had been genu- 
ine ; that a payment voluntarily made to the executor named in 
a forged will is a valid discharge of the debt, though the will 
may be afterward set aside and annulled, the debtor caimot be 
required to pay the debt a second time. If the ])retcndcd will 
had required the executors to settle the will of Eeim in the pro- 
bate court, the acts done by them in puisuance of the orders of 
the court carrying into effect provisions of the will, could not be 
impeached or set aside to the injury of innocent parties, because 
they have a right to rely upon the validity of the judgment of 
the court.® 


Weston V. Weston, 14 Jolins. 42S; 
Oriffitli V. Frazier, 8 Cranch, 9. 

1 Johnson v. U. S., 5 Mason, 425. 
® U. S. V. Primrose, Gilp. 58, Smith 
V. Fenner, 1 Gall. 171. 

3 Allen V. Dundas, 3 T. R 125; 
Spencer v. Spencer, 1 Gall. 623, 
Podiiguez V. East River Bank, 63 K. 


Y. 460. 

* Hodges V. Bachman, 8 Yerg. ISO: 
Scott V. Calvit, 4 Miss, 185; Stale v, 
McGlinn,20 Cal 271; 3 Red! on Wills. 

63. 

® Citing, 15 Monr. 43; 11 Cush. 519, 
9 Dana, 41 ; 9 Pa. bt. 234; 6 Porter, 
243; 13 Giatt 682. 
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Is tliere any difference in respect to the powei’s of the execu- 
tors where the purported will directs the settlement of the estate 
out of the court? By its judgment the court has declared the 
instrument to be genuine. This judgment is binding upon all 
the world until reversed or annulled. Must innocent parties, 
when they act upon the faith of such judgment, do so at the 
peril of its being subsequently shown to be erroneous ? There is 
evidently a broad distinction in the position of a party claiming 
to bf ail innocent purchaser from one who has merely a forged 
deed and that of a like purchaser from the devisee in a forged 
will. In the former case the true owner is neither charged with 
notice of the forged deed, nor is he in any way committed to or 
estopped from denying its validity, while in the latter the wdll is 
adjudged to be valid by a court of competent jurisdiction in a 
proceeding to which the heir is a party. While it is in force the 
heirs are bound by it, and cannot deny its correctness or dispute 
the validity of the devise. The purchaser from the devisee is 
authorized by the judgment to buy from liim on the faith of a 
valid judgment of a court of competent jurisdiction, to which 
the heirs are parties, by which it has been in effect determined 
that the estate of the testator vested in the vendor on the testa- 
tor’s death. The heirs, being bound by the judgment, they occupy 
the position of one who has voluntarily parted with or been 
divested of his title, and then stands by and sees it sold to a pur- 
chaser in good faith, without a word of complaint ; that he after- 
ward asserts his title and has the judgment reversed, or gets a 
decree cancelling the probate of the will does not mend the mat- 
ter. The purchase has been consummated. If, by the subse- 
quent reversal of the judgment, he can annul the purchaser’s 
title, he makes an innocent party the victim of his negligence and 
delay, and all distinction between 'bona fide and mala fide pur- 
chasers is destroyed.”* 

§ 334. Mr. Justice Buller said ‘^'^The question naturally 
rises and to be considered is, what is the effect of a probate ? It 
has been contended by counsel that it is not a judicial act, and, 
secondly, that it is not conclusive. But 1 am most clearly of the 

1 Steele v. Renn, 50 Tex. 467; S. C., 

Am. R 605. 


* Allen V. Dundas, 3 T. R 125. 
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opinion that it is a judicial act, for tlie ecclesiastical court mav 
hear and examine the witnesses on the different si<lcs, whctlicr a 
will he or be not properly made. That L the only court th.H 
can pronounce whether the will is good, and the courts of cuiii- 
mon law have no jurisdiction over the buhjeet. Soroiidly, the 
probate is conclusive till it is repealed, and no court ut ccmi!m)n 
law can admit evidence to impeach it. Then this ca^e was com- 
pared to a probate of a siippobcd will of a living person, but in 
such a case the ecclesiastical court has no jurisdiction, and their 
probate can have no effect; their jurisdiethm is only to grant 
probate of the wnlls of dead persocs. The distinction in this 
respect is this: if they have jurisdiction, their judgment, as long 
as it stands unrepealed, shall avail in all other places ; it* they 
have no jurisdiction, their whole proceedings are a inilliry, ami 
inasmueh as ^4f a testator be circinnvented by fraud, the tes- 
tament loseth its force,” and that may be set u ^ in objeciion to 
the grant of probate of that part of the will which is eiiccied l>y 
the fraud. It has in a highly interesting ease^ been held ihat 
after a will and codicils had in a contested suit been adinitted to 
proof in the ecclesiastical court, the court of clianeery Inid no 
jurisdiction either to set aside one of the codifdls, fur framl 
alleged to have been practiced upon the testator, or to declare 
the persons who had been guilty of the fraud, and to have reaped 
a benefft for themselves by inducing the testator to alter hih will 
in tlicir favor, trustees for the persons they induced the testator 
to cut off. Their opinion seemed to have been in that case, tliat 
independently of the prior determination in the ecclesiastical 
(‘unit, the court of chancery had no jurisdiction in the matter. 
So a decree or decision in an action in a probate court in regard 
to which of two parties are next of kin, and the court tinds that 
one of them is next of kin, and issues letters of administration to 
tliat one, the decree will be conclusive evidence of the relation- 
ship of the parties in any other court for a distribution of the 
estate.® 

’ Allen V. McPheison, 5 Beav. 469; 1 H. L. C. 191. 

Meluisn v. Milton, L. Pv. 3 C. H. B. ^ Barr v. Jackson, 1 Y. <fc 0 21 
37; Dii Costa v. Villa Reil, 3 S. T. H. Eng. Chan 585, Thomas v. Eetter- 
961; Bunting’s Case, 3 Co 355; Eenn’s inck, 1 Ves Sr. 333, Bouchier v, Taj'* 
Case, 4 Co. 136; S. C., 1 Phil 133, & loi, 4 B P C 708, llobb-^v Henning. 
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§ 335. Another well settled principle of law is that the grant 
of letters testamentary or of administration, are n(>t notice in 
foreign States or countries, nor are prohate pro(*eo<liiigs of States 
recognized in another with anything like the decree of conclii- 
siveness that they have in the Slate from whence tlirw einanate. 
In fact, they have no effect whatever in otlier Srati's, and an 
administrator or guardian will not be recognized as a party 
beyond the territorial jurisdiction of the court from whidi he 
derives his powers. lie is not even permitted to bring a Miil 
jointly with a domestic administrator.* Cliiet Justice llardiall 
stated that it was on those grounds : " all rights to per-onal prop- 
erty are admitted to be regulated by the laws of the country 
wdiere the testator lived ; but suits for those rights must he gov- 
erned by the laws of that country in which the tribunal is placedd*** 

§ 336. No man can sue in the courts of any country, what- 
ever his rights may be, unless in conformity with the rules pre- 
scribed by the laws of that country.^ Ent there are, of coiy^e, 
some qualifications to this rule, not in fact denying the validity 
of the general rights and acts of a foreign executor or adminih- 
trator arising under the lex loei^ but only when he goes abroad to 
act, sue, or be sued, that he is regarded as without power. While 
his title is complete under his foreign letters, ho can biing an 
action (in another State as the perbonal representative) for trover,* 
voluntary payments to and receipts by him are conclusive. A 
recovery by a foreign administrator is a bar to an action here by 
a domestic administrator for the same demand, and there is no 
distinction bet’ween administrators, tfcc., in the various States and 
foreign ones ; the same rule applies in both instances. In an 
action in New York by a New York administrator for the death 
of the intestate caused by negligence in another State, his letters 


17 0. B (N. S.) 826; Bniubiidge v. 
Baddeiy, 2 PMll. 795; Tcmlmin v. 
Copeland, 2 Phill 711; Behrens v. 
Sieveldng, 2 Myl. & C. 682; Hunter 
V. Stewart, 31 L. X N. S. Ch. 340; R. 
V. Hutchings, L. R. G Q. B. D. 300; 
AbouLoff V. Oppenheimer, L. R. 10 Q. 
B. D. 295. 


^ Dickenson v. McGraw, 4 Rand. 
158. 

a Dixon V. Ramsay, 3 Crancli, 
319. 

■* Trecothick v. xVustin, 316; Story 
Conflict of Laws, 431, note 2. 

3 Atkyns v. Smith, 2 Atk. 03; Doo- 
little V. Lewis, 7 Johns. 40; Stevens 
V. Gaylord, 11 Mass. 264. 
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are conclusive of liis right to recover/ In some of the States 
administrators and executors are allowed to sue, but Avliere a 
domestic executor or administrator is appointed ho takes [)rece- 
deiice over a foreign one ; but it is well settled tIuP a probate of 
one State cannot be received as siicli to ellect the title to land in 
another. This is on the ground of the lex loci ^ It is strange 
that it should be so when the constitution of the United States 
expressly says full faith and credit shall be given to the records, 
]>ub]ic acts and judicial proceedings of other States/ In Bush 
Siieldon, a sale of land under a decree of the probate court, for 
want of personal estate, was held unimpeachable l)y the heir in 
an action of ejectmeiu, because he was a party in the probate 
court, and a decree of a probate court establishing a will is con- 
clusive not only to the personal but to the real estate, the power 
given to the court being the same in both instances. 

§ 337. Independent of the modificatiims made by the statutes 
of the various States in regard to the various tribunals of which 
we are now treating (and there are in all the States in the Union 
courts created by statute having jurisdiction of the real and per- 
sonal estate of decedents), their decrees are conclusive, and no 
court can impeach them until they are reversed, or set aside by 
appellate courts. Such courts being creatures of the statute or 
special enactment, they are treated as inferior courts or courts of 
limited jurisdiction, and in pleading their decrees jurisdiction 
must be shown, and when once shown to have attached, they are 
effectual and conclusive until annulled on appeal, and cannot be 
impeached collaterally/ In Uew York it has been held that the 


^ Leonaid v. Nav. Co., 84 K Y. 
48, S. 0., 38 Am, R. 491. 

■* McCormick V. Sullivant, 10 Wheat. 
192. 

3 Stevens v. Gayloid, 11 Mass. 261; 
Hull V. Blake, 13 Ma^s. 153. 

"Merrill v. Hairis, 20 H. II 142; 
Bauiey v Chittenden, 2 Greene (la.) 
165; Frisky v. Ilaiiibon, 30 Miss. 452, 
Jones V Ciia«e, 55 N. H. 188, Tor- 
rance v. Torrance, 53 Pa. St. 505, James 
V. Williams, 31 Ark 175; Biock v. 
Prank, 51 Ala. 85; Stephen v. Ellis, 
35 Micb. 446; Haynes Meek, 10 


Cal. 110 ; Bradshaw’s Appeal, 3 
Gianfs Gas 109; Rogeis v. Kin^, 22 
Cal. 71; Wailiekl, in re, 22 Cal 51; 
Hurl but V. Wheeler, 40 K IL 73; 
Waid V. State, 40 108, Burl- 

ingaine v. Blown, 5 li I. 110; Liu- 
rence v Englesby, 21 Yt. 42; Cooks 
Estate, 14 Cal. 130, Holmes v. Dabbs 
15 La. Ann. 501 ; Kennedy v. Wachs- 
muth, 12 S. A U. 171; Sttouffer v. 
McCauley, 45 Ga. 74; President, Ac. 
V Gioli, 14 S. A R. 181; Lockhart v. 
John, 7 Pa. Si. 137; Merkleinv. Tivp- 
nell, 34 Pa St. 42; Gilmore v. Rogers, 
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recital of the presentation of an account in a surrogate’s order is 
insufficent ; the fact of its presentation must be affirmatively 
shown. So, wliere there are irregularities in granting letters of 
administration, the court having jurisdiction of the subject mat- 
ter and person, and thereby fully empowered to act by refusing 
or granting such letters, a person so appointed becomes the 
administrator de facto y the regularity of his appointment cannot 
be questioned in a collateral proceeding, but must be held conclu- 
sive except in a direct proceeding for reversal.^ The execution 
of an additional bond estops both the principal and surety from 
controverting the probate court’s jurisdiction in any proceeding 
or action. The sureties have no more right than the principal 
to deny assets. Because, by their bond, they are bound by the 
acts of the administrator co-extensively with his liability, and 
cannot deny assets ; for the recital in the bond shows that there 
were assets. 

§ 338. As to the effect of the decree of a spiritual court in 
estopping the parties to the suit, with respect to a question inci- 
dentally determined therein upon opening up the same question 
in another court, in a suit having a different object, much dis- 
cussion arose in tlie case of Barrs -y. Jackson.^ In that ease, the 
Lord Chancellor Lyndhurst, reversing a decretal order of the 
Vice Chancellor, held the judgment of an Ecclesiastical Court, 
in a suit for admimstraimi turning upon the question of which 
of the parties was next of kin to the intestate, to be conclusive 
upon that question in a subsequent suit in a court of chancery, 
between the mme ioT distribution. The judgment was 
based upon the ground that the House of Lords had decided 
that the court of chancery, in exercising its concurrent jurisdic- 


41 Pa. St. 120; Kunyan’s Appeal, 27 
Pa. vSt. 122; Keecli v. Rinehart, 10 
Pa. bt. 242; Welty v. Ruflnei, 9 Pa. 
St. 225, Baskin’s Appeal, 88 Pa. St, 
68; Vandevoort’s Appeal, 48 Pa. St. 
462; Potts V. Wright, 82 Pa. Sk 498; 
Lowe V. Gruice, 69 xlla. 80; Lesseps 
V. Lapere, 34 La. xinn. 112; Finley v. 
Robertson, 17 S. C. 435; Exendine v. 
Monis, 76 Mo. 416; Blankenbaker v. 
Bank, 85 Ind. 459; Davis v. Gieve, 32 


La. Ann. 420; Boston v. Robbins, 126 
Mass. 384; Barney v. Drexcl,12F. R. 
393; Seminary v. Gage, 12 F. R. 89S; 
Brown v. Lanman, 1 Conn. 467; Mc- 
Pheison v. CunM, US. & R. 422; 
Scott V. Hancock, 13 Mass. 168; Dick- 
enson V Hayes, 31 Conn. 417. 

^ Wright V. Walbaum, 93 III 555; 
Morgan v. Locke, 28 La, Ann. 806. 

» Yonng V. Colly er, 20 Eng. Chm-^ 
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tion as to distribution^ was concluded bj judgments of the spir 
itiial courts in granting administration and not at liberty to 
re-examine the points decided in their peculiar jurisdiction. The 
principles laid down in the judgment of the Vice Ciuincellor are, 
however, ^Yholly untouched by the reversal, and riiat judgment 
presents a very full and clear statement of the law of estuppel 
by adjudication in a former suit, considered with reference to 
the conditions of its operation. The Vice Chancellor proceeded, 
after a discussion of the leading English authorities, to state Iiis 
opinion of the law, as derived from those and other authentic 
sources, to be, that ‘‘ generally the judgment neither of a concur- 
rent or exclusive jurisdiction, is (whether receivable or not 
receivable) conclubive evidence of any matter wliieli came collat- 
erally in question before it, tbongh within the juilsdiction, or of 
any other matter incidentally cognizable, or of any matter to be 
inferred by argument from the judgment ; and that a judg- 
ment is final only for its proper purposes and object, '' (after 
citing numerous eases to illustrate the injustice and abbur- 
dity tliat would flow from holding decisions upon tacts in 
p oceedings inter jpartes to be conclusive upon the parties tor 
all purposes), his honor proceeded to say: Lord Ellenbor 
ough certainly, and the Court of King's Bench, in Outram 
Morewood, decided most accurately, with reference to the 
pleadings in that action at common law, and that an allega- 
tion on record upon wdiich an issue has been once taken and 
found, is, between the parties taking it, conclusive according to 
the finding thereof, so as to estop them respectively from litigat- 
ing that fact once so tried and found. The action, however, hi 
Outram 'U. Morewood, raised as to the same property, and for 
the same purpose, the same issue as was raised and tried in the 
action, the judgment wherein was pleaded ; and there are material 
points of distinction between the system of pleading of the 
English courts of common law and those of other courts of 
justice. But it is, I think, to be collected, that the rule against 
re-agitating matter adjudicated, is subject generally to this 
restriction, — that however essential the establishment of particu- 
lar facts may be to the soundness of a judicial decision ; however 
it may proceed on them as established, and however binding and 
conclusive the decision raai^as to its immediate and direct objC t, 
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bOj tliose facts are not at all necessarily established conclusively 
between the parties, and that either may again litigate them for 
any other purpose as to which they may come in question ; pro- 
vided the immediate subject of the decision be not attempted to 
be witlidrawm from its operation, so as to defeat its direct object, 
Tliis limitation to the rule appears to be consistent wiili reason 
and convenience, and not opposed to authority. I am not now 
referring to the law applicable to certain prize and admiralty 
questions, wdiicli are governed by principles in some respects 
peculiar. On the whole, I am not pre[»ared at present to say 
that, according to the proper sense of the expression, the judg- 
ment of the Ecclesiastical Court Ijetweeu these paitifs WoS 
directly upon the point of the alleged illegitimacy of K. J. 8., 
and had the establishment of tliat supposed fact for its proper 
purpo^e and object, so as to render his illegitimacy re^njudtea- 
tiim between the parties on a question of distiibution.’’ 

§ 339. Tiie principles so ably enuneiated are not confined to 
judgments and decrees of spiritual and probate courts, but are of 
general application to the law of estoppel. The practical results 
To which the opinion points have the sanction of additional 
authority in the eases already referred to, and also in regard to 
estoppel by matter of writing or deed, and will doubtless be 
found applicable to every portion of this ioqx^rtant subject. 
There is this diSerenee between orders and d crees made by this 
class of tribunals, and decrees exclusively m rem; while the latter 
bind the whole wmrld, the former are conclusive only between the 
parties who claim under or through them, and are not even con 
elusive upon them unless they have had actual or constructive 
notice. The probate of a will, where the court has jurisdiction, 
is conclusive unless vacated by an appeal. Whether the ques- 
tions arising in the probate court were correctly or incorrectly 
decided as to the competency of evidence, can never be made a 
matter of inquiry in a court of common law, to affect that 
adjudication ; no other court can declare the will void, or col- 
laterally examine the correctness of the order or judgment.^ 

^ Lewis’ Heirs V. Executors, 5 Mill. Gieve, 33 La. Ann, 420* Lebrews 
La 337; Cecil v Cecil, 19 Md. 72; iSuccession, 31 La. Ann 212; Orr v. 
Tibbetts V Tilton, 4 N. H. 421; Me- 0 Brien, 53 Tex. 149, Hubbard v. 
Lean v. Weeks, 65 Me -ill; Davis v. Hubbard, 7 Greg. 42; Finley v. Rob 
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By statutory provision the probate may be sit aside in a 
superior tribunal in some States/ A decree settling an account 
is conclusive ; it cannot be impeached in an action on a probate 
bond, nor by a bill filed in equity to compel an account In 
proving a sale of real estate made nridcr the decree ol‘ one oi 
these courts, jurisdiction must be shown, and it makes no diiler- 
encc how erroneous the proceedings may have been ; they arc 
conclusive until annulled or reversed on appeal, and tliey cannot 
be impeached collaterally/ Such jDrocecdings arc m nv/i agai^^t 
the e-tite and not in 'pemonam^ and they bind all tiiu^e elamiing 
under the testator or intestate, and even divest the lieu ot a 
judgment,^ and as such they are binding on the land like the 
condemnation of a eoiiit of exchequer or admiralty on goods. In 
supporting these sales irregularities should be ovei looked, 
chasers should not be affected by the laches of officers. Their 
regularity is to be presumed after a lipse of yearh, and the 
record saying that the party appeared, or orher peitineiit inatier, 
has been held conclusive/ An administrator is estopped, in .i 
collateral proceeding, to deny a recital in a record tluit he h al 
appeared and filed his accounts for a partial settlement. Su h a 
decree is like one in chancery on which a ^ale is had, or a jud 4 


inson, 17 S. C. 435; Exedine v. Mor- 
ris, 76 Mo 416; Berney v. Diexel, 12 
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Loosemore v. Smith, 12 Nob. 343; 
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Co. V. Green, 3 Dev. 434; Gianbeny 
V Moon, 1 Dev. 456; Barwick v. 
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H<iidin, 88 N. C. 592. 
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ment at law or a sheriff’s sale. The purchaser is not bound by 
the matters prior to the decree or judgment, except to jurisdiction 
and parties. 

§ 340. A judgment, decree, sentence, or older, pabsed by a 
court of competent jurisdiction, which transfers, creates, or 
changes a title, or any interest in the estate, leal or persoiuil, or 
which settles or determines a contested right, or which fixes a 
duty upon one of the parties litigant, is not only final as to the 
parties tlioinselves, and all claiming hy or under them, but 
furnishes conclusive evidence to all mankind that the right, 
interest or duty belongs to the party to whom the court adjudged 
it ; it is admissible in favor of any person who may be interested 
to prove the existence of such right or duty as a faetd Probate 
court proceedings, wliere the courts have jurisdiction, cannot 
be questioned in a suit in chancery by the wards against the 
guardian.^ 

§ 341. Such courts are courts of original, exclusive and gen- 
eral jurisdiction of the sale and disposition of the real property 
belonging to, and the distribution of, deceased persons’ estate^, 
and the principle that matters once judicially determined cannot 
again be called in question by parties or privies, is as binding and 
controlling in equity as at law. When the jurisdiction of tlie 
probate court has attaclied and become complete, its decree on 
final settlement of an administration is of equal dignity with the 
judgment or decree of any other court of law or equity, and is 
conclusive on parties and privies, not only as to facts actually lit- 
igated and decided, but of all facts necessarily involved in the 
rendition of the judgment. A court of chancery can no more 
interfere with or annul such decree than it can the judgment of 
any other court. A decree on final settlement of an admini&tra 
tion, rendered by the probate court after jurisdiction lias attached 

1 Hudson v. Smith, B9 N. Y. Super- 533; Stone v. Peasley, 28 Vt. 716. 
ior, 452; Kyan v. Maxey, 43 Tex. 192; ^ Lynch v. Rotan, 89 111. 15; Wat 

Greenwood V. Murray, 26 Minn. 259; son v. Iliitto, 27 Ala. 513; Poiist v. 
Lowe V. Gruice, 69 Ala. 80; Lesseps Charahleo, 51 Ala. 75; Ford v. Kew- 
V. Lapere, 34 Lo. Ann. 112; Finley v. coiner, 14 La. Ann. 706; Fairar y. 
Robertson, 17 S. 0. 435; Porche Olmstead, 24 Vt. 123; Brent v. Grace, 
v.Ledoux, 12 La. Ann. 360; Me- 30 Mo. 253; Gardner v. Montague, 10 
Pherson v. Cundiff, 1 S. & R. La. Ann. 299, 
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and become complete, is as binding and conclusive upon ininora 
represented by a guardian ad as upon parties siu juris* 

The conclusive effect of such adjudicatioiis as arc known as iiiml 
settlenieots of aceoniits is based upon the recognized necessity 
of Laving an end to litigation, and the principle embodied in the 
inaxiiii res judicata jiro veritate accijutur. In the deterniination 
of the rights of creditors, distributees on final settlement, between 
them and the administrators or executors, the function of the 
judge is judicial, lie hears and determines, adjudges and orderte, 
in accordance with the lato of the land. His adjudieatiini is final 
and conclusive, unless in the manner provided by law his judg- 
ment is reversed or set aside in a direct proceeding, as on appeal, 
writ of error or review. The nuixim nemo dehet Its vexuri pro 
ima et eadam caitsa., which is also applicable fur the reason that 
what has been once delermined by a court of competent jurisdic- 
tion is finally disposed of, and the proper parties having their 
rights adjudicated in one proceeding are not to be frequently 
cited into court to re-litigate matters once adjudicated, nor are 
they to be vexed by continued litigation, for it would be as great 
a wrong upon them as it would be to the public, who have an 
interest in the termination of litigation. The principle applica- 
ble to such transactions may be thus stated : The decree uf a 
court having probate jurisdiction, rendered upon the final settle- 
ment of an executor or administrator, is conclusive upon all parties 
to it, of every matter involved, constituting a bar to further 
proceedings concerning the same matter, not only in the courts 
of probate jurisdiction, but in all other courts.^ They are im- 


^ Boweis v. Williams, 84 Miss. 324; 
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State V. Roland, 23 ]\ro. 95; Picot v. 
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send V. Townsend, 00 Mo. 246; Lewis 
V. Williams, 54 Mo. 200; Slieelz y. 
Kirtley, 02 Mo 417; App. v. Dreis* 
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peacliable only iii conris of equity, for fraud/ but a devastavit on 
part of the administrator, or a fraudulent concealment of assets, 
or any other fraudulent transaction, cannot be made the basis of 
relief against the decree rendered on final settlement, wben tiie 
facts were known and could have been presented and litigated on 
the settlement.^ In some few States, by statutory provision, they 
may be impeached for mistake, or in the mode an<l for the rea- 
sons given in the statutes for such adjudications.® The allow- 
ance of a claim against a decedent’s estate is a judgment and 
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572; James v. Mathews, 5 Ired. Eq. 
28; Walker v. Wooten, 18 Ga. 119; 
Ray v. Dougherty, 4 Blackf. 115; 
Kachlein’s Appeal, 5 Pa. St. 95; Pew 
V, Hastings, 1 Barb. Ch. 452. 
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merges tlic claim in the judgment.* So, a decree dismissing a 
trustee at liis own request is conclusive as to liis subsequent 
liability as trustee.® Nor can their decrees or orders respecting 
the sale of real estate of a decedent be collaterally assailed when 
jurisdiction is shown to have attaelied.® 

§ 342. Ill the celebrated Gaines case, the United States 
Supreme Court held that the probate of a will, duly received to 
probate by a State court of competeiic jurisdiction, was conclu- 
sive of its validity and contents. But a probate of a will in one 
State or county will not establish its validity as a bequest or 
devise of lands or chattels in another. But probate court pro- 
ceedings, where the court has jurisdiction, cannot be quebtioued. 
But it is a universal and well-settled principle of law, in cases 
of courts of this kind, that the decrees of such courts are void- 
able collaterally by showing lack of jurisdiction. Judgments 
of these tribunals, like other judicial acts, may be iinpeaclied by 
strangers to tlie suit by evidence of fraud or collusion. But this 
proposition must always be qualified with the fact that the per- 
son seeking to impeach the former was neither party or privy 
to it. If he stand in either of these relations, he shall not be 
heard to allege fraud, even in the mode of proceeding by which 
he is condemned ; of coarse he shall not in the foundation and 
merits."* But while third persons may impeach, they are also 
protected by fraudulent judgments, where they act under them 
'bona fide. While judgments of courts that are obtained by fraud 
have been considered as absolutely void, all acts performed under 
them are valid as respects third persons.^ 

§ 343. For certain purposes, and within certain limits, every 
sovereignty may, without any violation of principle, exert its 
authority over the i^eal property, subject to and within its juris- 


1 Jameson v. Baiber, 56 Wis. 630; 
Pi ice V. Dietrich, 12 Wis. 626; Bank 
V. Kidder, 20 Yt. 519; Rix v. Kevens, 
26 Vt. 389; Mitchell v. Mayo, 16 
111 83. 

® Johnson’s Appeal, 9 Pa. St. 446; 
Simplon’s Appeal, 9 Pa. St. 416. 

^ Ptiveis V. Thompson, 43 Ala. 633; 
Walker v. Mock, 39 Ala. 568. 

^Peck V. Woodbridge, 3 Conn. 36; 


Woods V. Lee, 21 La. Ann. 500; Ward 
Y. Hudspeth, 44 Ala. 315; McCauley v. 
Harvey, 49 Cal. 497; Brown v. Chri'^fie, 
27 Tex, 73; George y. Koiris, 23 Ark. 
121, Cassel v Case, 14 Ind. 393; 
Iverson v. Loberg, 20 111. 179; Iddings 
V. Call ns, 2 Grant’s Gas 88, Stuidy v. 
Jacoway, 19 iVik. 499. 

^ bims V. Slacum, 3 C ranch, 306; 
McDonald v. Kapler, 14 Ga. 89. 
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diction, by statutes operating in rem, vrliicli are not limited to 
the rights of particular persons, and thereby estop all the world 
from controverting the title thus transferred or created by such 
proceedings/ Thus, the judgment of a court upon the report of 
a committee, under the laws of a State, which empowers that 
court to establish the disputed boundary lines between adjoining 
towns, is a judgment in and conclusive upon all persons. 
The effect of such judgment is not merely prospective. It is an 
adjudication not only of where the line is, but where it always 
has been, since it was established by the incorporation of tlie 
towns, and is therefore conclusive upon the parties in a suit 
against one of the towns, pending when the judgment was ren- 
dered, and in which is involved an inquiry into the true location 
of the boundary.^ 

§ 344-, Laws have been enacted by almost every government, 
rendering adverse possession a bar to every right which is not en- 
forced by action within a certain period of time. So the appropri- 
ation of land for public purposes, by virtue of the right of eminent 
domain, must, as a matter of necessity, divest the title of strang- 
ers as well as parties to the proceedings/ No Legislature will !)e 
presumed to have enacted any law that would permit any man to 
be deprived of his property without giving him an opportunity 
to be beard, although there may be provision made for making 
service by publication when it cannot be made m personam. All 
actions brought for the recovery of title to land are iii the nature 
of proceedings in rem.^ whether commenced by service in per- 
sonam or by publication, yet the judgment is limited to the 
estate and to those who have been made parties either by service 
of process or by appearance. And the title of third persons is 
neither barred or affected by any order or execution based on 
such a judgment. The proceedings of probate, surrogate, 
orphans’ and goirdians’ courts of this country, for the sale ot tlie 
real estate of an ancestor, for the payment of his debts, or for 
the purpose of facilitating or effecting a partition or distribution 
among his heirs, are commonly instituted by petition or publica- 

’‘Jeter v. Hewett, 22 How. 352. « Stewart v. Board, &c., 3 Cush 

Barten v. Bank, 10 Mo. App. 76 479. 

^ Pitman v. Albany, 34 N. H. 577. 
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tioiij witlioiit any direct or personal service of process, and aie 
sometimes described as proceedings m Q^em. The order or de- 
cree in such cases is binding on all who cLiim title bj descent 
from the ancestor, whether they are or are not actually before 
the court when it is made.^ But the difference between them 
and a real judgment m rem is, that the estoppel is limited to the 
title of those whom the law regards as parties or privies to the 
proceeding, and will not be binding even on them unless they 
have had actual or constructive notice in the manner prescribed 
by statute. 

§ 345, Decisions in rem are conclusive, not only upon the par- 
ties actually litigating in the cause, but upon the whole world, for 
the reason, that in cases of property seized and proceeded against, 
every one who has a right to appear and assert his own rights by 
being made or becoming a party to the proceedings, and upon 
the maxim, Interest reij^uhlicae ut sit finis litium. It is essen- 
tial to the peace and tranquillity of the community that questions 
of this kind should not be left in doubt, but that our domes- 
tic relations should be clearly defined and conclusively set- 
tled and at rest ; and so well are they settled, that decrees in rem 
cannot be set aside or impeached collaterally, either by parties or 
strangers, on any other ground than want of authority, or juris- 
diction of the court in which the judgment was rendered. 

^ Clemens v. Clemens, 37 N. Y. 74; Freeman v. Kahm, 58 Cal. Ill; Bar- 
PMiadelpliia v. Giraid, 45 Pa. St 9; tero v. Bank, 10 Mo. App. 76. 
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CHAPTEE VL 

JUDGMENTS OP INPERIOR COURTS AND COURTS OP LIMITED 
JURISDICTION. 

Section 346. Superior courts are presumed to act bj riglit 
and not by wrong; consequently their acts and judgments are 
conclusive in themselves, unless clearly beyond tlie jurisdiction 
of the tribunals from whence they emaiiate.^ The jurisdiction of 
limited and inferior courts must be shown to confer validity 
upon their acts, and when the facts necessary to give jurisdiction 
are not apparent upon the face of the record, or are not proven 
aliunde^ the whole will be void and set aside as a nullity when 
called in question in any collateral proceeding. The strictness 
with which the proceedings of inferior tribunals arc scrutinized, 
applies only to the question of jurisdiction, and the existence of 
jurisdiction, wlien that is proved or conceded, the maxim O'iunm 
fvaemmunutxir rite et solemniter esse aotcb applies as well as to 
other courts of general juiisdiction. This proceeds upon tlm 
principle that estoppels must be mutual; that nothing that does 
not bind both parties can he conclusive upon either. When the 
proceedings of inferior courts set forth facts necessary to give 
jurisdiction, it will be held to exist without proof almnde. But 
unless courts of inferior and limited jurisdiction show that the 
matters in litigation were within tlie scope of their powers, the 
presumption is that they were beyond them, and consequently 
•will be treated as coram nonjudiee^ and therefore void.’ 

® Grignon v. Astor, 2 How. 319 ; ® Perrin e v Farr, 22 N. J. L. 356; 

Briggs V. Clark, 8 Miss 457; Cook v. Kemp v. Kennedy, 5 Crancli, 172; 
Duling, 18 Pick. 393; Venable v. Me- Albee v. Ward, 8 Mass. 86; Walbndge 
Donald, 4 Dana, 336; Huntington v. v. Hall, 3 Yt. 114 ; Smith v. Rice, 
Charlotte, 15 Yt. 46; Wells V. Mason, 11 Mass. 513; Williams v. Blunt, 
5 111. 84; Wright v. Watson, 11 2 ISLiss, 213; Turner v. Bank, 4 

Humph. 529 ; Morgan v. Burnet, 18 Dali. 11 ; Hunt v. Hapgood, 4 Mass. 
Ohio, 535 ; Pennington v. Gibson, 123 ; Clapp v. Beardsley, 1 Aik. 168 ; 
16 How. 65 ; Hall v. Law, 2 W. & S. Hallv. Ilowd, 10 Conn. 514; Hendrick 

V. Cleaveland, 2 Yt. 329; Powers v. 
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§ 347. It matters not wliat the general powers and Jurisdic- 
tion of a court may be; if it act without authority in the par- 
ticular case, its judgments and orders are mere nullities, not 
voidable, but simply void, protecting no one acting under them, 
and constituting no hindrance to the prosecution of any right. ^ 
The distinction between courts of limited and of general juris-* 
diction is this, that when their acts and judgments are relied 
upon, either as giving aright or furnishing a defense, jurisdiction 
of the latter is presumed, while that of the former must be 
proved ; but the presumption in favor of the jurisdiction of tlie 
court of general jurisdiction is one of fact, and not conclusive. 
It may be rebutted. If it depends upon the existence of certain 
facts, and the court has passed upon those facts, the determina- 
tion is conclusive until its judgment has been reversed or set 
aside, and this rule is as applicable to the judgments of inferior, 
as of superior courts.^ 

§ 348. The general principle as to the conclusive effect of 
what has been regularly determined by a competent tribunal, 
with regard to the same subject matter in controversy and 
between the same parties and their privies, applies generally to 
all the courts in England and this country, whether superior 
or inferior, whether of record or not record. There is, how- 
ever, some difficulty in determining whether particular courts 
are, or are not, inferior within the meaning of the terra as used 
in the books.^ The use of the words ‘ superior ’ and ‘inferior,’ 


People, 4 JoliDS. 292; Hamilton v. 
Burum, 3 Yerg. 355, Latham v. Edger- 
ton, 0 Cow. 227; Stockett v. Nicholson, 
VvTilker, 75; Wooster v. Parsons, 
Kilby, 27, Wickes v. Caulk, 5 Har. & 
J 36, McKenzie v. Ramsay, 1 Bailey 
459, Harvey v. Huggins, 2 Bailey, 2G7; 
Den V. Turner, 9 Wheat. 541; Hill v. 
Piide, 4 Call, 107; Shivers v. Wilson, 
5 II. & J. 130; Foster v. Giazeuer, 27 
Ala. 391; Thatcker v. Powell, 6 
Wheat. 110; Striker v. Kelly, 7 Hill, 
24; Denning v Corwin, 11 W^end. 647; 
Ludlow V. Johnson, 8 Ohio, 553, 
Mitchell V. Runkle, 25 Tex Supp. 
132; Adams v. Jeffries, 12 Ohio, 253; 


Cone V. Cotton, 2 Blackf. 82; Earth- 
man v. Jones, 2 Yeig. 483; Barney v. 
Patterson, 3 Humph. 313; Wight v. 
Warner, 1 Doug. (^lich.) 384. 

^ Elliott V. Peirsol, 1 Pet. 328. 

5 Staples V. Fairchild, 3 N. Y. 4i; 
Bank v. Judson, 8 N. Y. 254; People 
V. Liscomh, 60 N. Y. 5G8. 

2 Nations v. Johnson, 24 How. 195; 
Judson V. Lake, 3 Conn. 318; Celt v. 
Tracy, 8 Conn. 268; Gould v. Stanton, 
16 Conn. 12; Richird Busleed, The, 
100 Mass. 409; Winans v Dunham, 5 
■Wend. 47; House v. AViles, 12 G. & J. 
338; Dorsey v. Gassoway, 2 H. & J. 
402; Pleasants v. Clements, 2 Leigh* 
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or nimitecP and ‘general,’ however apt tliej may have once 
been, are less so at this time and place, and their duties, in 
view of our system and mode of procedure, would be better 
performed by the terms ‘courts of record’ and ‘courts and 
tribunals not of record.’ A court of record is that where the 
acts and judicial proceedings are enrolled on parchment for a 
perpetual memorial and testimony, which rolls are called the 
records of the court, and are of such high and super-eminent 
authority, that their truth is not to be called in cpiestiond In 
England probably all courts except the King’s, at Westmins- 
ter, the King’s Bench, Exchequer, Bankruptcy and Chancery 
courts, are termed inferior courts and treated as such. Chief 
Justice Marsliall said,“ “ all courts from which an appeal lies are 
inferior courts in relation to the appellate court before which 
their judgments may be carried ; but they are not, therefore, 
inferior courts in the technical sense of those words. They (the 
words inferior courts) apply to courts of special and limited 
jurisdiction, which are erected on such principles that their 
judgments taken alone are entirely disregarded, and the proceed- 
ings must show their jurisdiction. The courts of the United 
States are all of limited jurisdiction, and their proceedings are 
erroneous if jurisdiction be not shown upon them. Judgments 
rendered in sucli cases may certainly be reversed ; but this court 
is not prepared to say that they are absolute nullities which may 
be totally disregarded,” The limitation of jurisdiction does not 
necessarily imply inferiority. 

§ 349. The United States courts are courts of limited juris- 
diction. They possess no power except such as is expressly con- 
ferred upon them by the power that creates them.* They have 
no jurisdiction of common law offenses, and there is no abstract per- 
vading principle of the common law under which they can take 

4'74, Morgan v. Patton, 4 T. B Mon. Skillern v. May, 6 Crancli, 207; Harvey 
453, Tioutman V. Vernon,! Bush, 4S2; v. Tyler, 2 Wall 328. 

MeLemoie v. Nuckolls, 37 Ala. 662; ^ xj. S. v. Hudson, 7 Cranch, 32: 

Goddard v. Long, 15 Miss. 783. XJ. S. v. Coolidge, 1 Wheat. 415; Har- 

1 Ante, cb. 2. rison v. Hadley, 2 Dill. 229; PennsyL 

2 Ivempv., Kennedy, 5 Cranch, 173; vania v. Wheeling B. Co., 13 How. 
Wood V. Maim, 1 Sumn. 578; Me- 563. 

Coimick V. Sullivnut, lO Wheat. 199; 
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jurisdiction. As Federal courts they have no coiiimoii law juris- 
diction, civil or criminal, unless conferred upon fliem hy act of 
Congress. It is true, that when sitting in a State they adminis- 
ter the ('ominon law where it has been adopted by the State. 
But it is administered as the law of the State, under the author- 
ity and direction of the act of Congress, which makes the laws of 
the State the rule of decision in a court of the United State-, 
when sitting in the State, provided such laws are not contrary to 
the constitution, laws or treaties of the United States. Tet these 
courts are not inferior courts. Their judgments and decrees, 
within the limitation fixed by law permitting an appeal, are as 
final and conclusive as those of the Siipieine Court of the (Jnited 
States ; they have the same concliiteive eiicet as all final judg- 
ments. The circuit, district and territorial courts of the United 
States are courts of limited, but not inferior jurisdiction. Their 
judgments are binding until reversed, and cannot be treated as 
nullities, or set aside collaterally, for a failure to set forth the 
facts necessary to give jurisdiction, and the same rule applies to 
many of the local courts in the different States. The courts 
which, under the appellations of orphans’ courts, courts of pro- 
bate, surrogates’ courts, courts of ordinary, guardians’ courts, or 
whatever name may be given by the statute creating them, which 
are entrusted with the settlement of the personal estate of dece- 
dents, and ill siiborili nation to this, with the power to sell real 
estate when the personal estate is insufficient to meet the charge 
upon it, are treated in some of the States as inferior tri])unals, 
and their decrees held to be voidable collaterally, by showing a 
want of jurisdiction either in the cause itself or over the parties,’ 
and is applicable with greater force to the acts of such tribunals 
which are ministerial in their nature as well as judicial ; as for 
example, the grant of letters of administration/ and it was held 
tiuit the appointment of a guardian by a probate court, without 
annulling or vacating a prior testamentary appointment by the 

1 Chase v. Hathaway, 14 Mass. 222; « Holyoke v. Hoskins, 5 Pick. 20; 

Conkey v. Kingman, 24 Pick. 115; Sigourney v. Sibley, 21 Pick. 101; 
Wattles V. Hyde, 9 Conn. 10; Hen- Creave v. Brust, 3 Dana, 129; John- 
drick V, Cleveland, 2 Vt. 329; White son v. Corpenning, 4 ired. Sq, 216; 
V. Riggs, 27 Me. 114; Erwin v. Lowry, Flin v. Chase, 4 Denio. 85 
7 How. 172. 
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father of the ward, was coram 7ion jiidice^ and wholly void and 
might be disregarded in course of subsequent and collateral pro- 
ceedingsd Owing to the limited and inferior jurisdiction of 
these courts, there can be no reason assigned why the determina- 
tions of such tribunals when they transcend their jurisdiction 
should not be void, or when they fail to take the nececbary steps 
to obtain jurisdiction over the cause and parties. 

§ 350. When an inferior court (a court of limited jurisdie- 
tioUj either in point of place or of subject matter), assumes to 
proceed, its judgment must set forth such facts as show tliat in 
has jurisdiction, and must show also in what respect it has jiuis- 
dictiond But it is another thing to contend that it must set 
forth all the facts or particulars out of wliicli its jurisdiction 
arises. Thus, if a power of commitment or otlier power is given 
to justices of a county, their conviction or order must set forth 
that they are two such justices of such county, in order that it 
may he certainly known whether they constitute the tribunal 
upon which the statute they assnine to act under, has coiifciTc^d 
the authority to make that order or pronounce that conviction. 
But although it is necessary that the jurisdiction of the inferior 
court should appear, yet there is no particular form in which it 
should be made to appear. The court above, wliicli has to exam- 
ine, and may control the inferior court, must be enabled, some 
how or other, to see that there is jurisdiction such as will support 
the proceeding, but in wliat way it shall so see it, is not material, 
provided it does so see it.® The rule, therefore, may bo stared to 
be, that, where it appears upon the face of tlic proceeding that 
the inferior court Las jurisdiction, it will be intended that the 
proceedings are regular but that — unless it so appears — that is, 
if it appear affirmatively that the infei*ior court has no jnrisda-- 
tion, or, if it be left in doubt, whether it has jurisdiction or not 
— no such intendment will be made/ The old rule for jinisdie- 


^ Holmes v. Fields, 12 111, 424. 

2 Harris v. Willis, 15 0. B. 709, 
Crawford v. Howard, 30 Me. 422; 
Clark V. Bryan, 16 Md. 71 ; Adams v. 
Tiernan, 5 Dana, 394; Gray v. Mc- 
Neil, 12 Ga. 424; Perrine v. Fan, 22 
N. J, L. 356. 


s Taylor v. Clcmson, 11 CL & Fin. 
610; Beg. v. Aidsley, 5 Q. B. 78. 

* Barnes v. Keane. 15 Q. B. 75; 
Baker v. Cave 1 H. & N. 674. * 

^ Fail field v. Gulliver, 49 Me. 360; 
Potwine's Appeal, 31 Conn. 381; 
Dempster v. Purnell, 4 Scott, N R. 
39; Barnes v. Keane, 15 Q. B. 75 
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tion is, that nothing shall he intended to be out of the jurisdic* 
tioii of the Supmoy' Courts but that which specially appears to 
1)0 so nothing is intended to be within the jurisdiction of an 
iyiferior court but tliat whicli is expressly alleged.” xViid agaiiiy 
it is necessary lor a party who relies upon the decision oi an 
inferior tribunal, to show that the proceedings are witliin the 
jarisdiction of the court/" 

§ 351. The Probate courts, and courts of lihe nature, in 
their jurisdiction are like those of Superior courrs. They pos- 
sess exclusive original jurisdiction in Probate matiers, and 
the care of the estate of deceased persons, and it is provided 
by the statutes creating such courts, their orders, entries, etc., 
made on the record of the coi^rt<, shall have the full force and 
effect of judgments. These courts being restricted to this partic- 
ular branch of business, it in no wise makes them inferior courts, 
limited and subordinate in their jurisdiction. The jurisdiction 
of these courts is so exclusive and important, that the same rule 
of construction is to be made in favor of their jurisdiction. 
Jurisdiction having once attached, it will not be lost by any 
irregularity in tlie mode of exercising that jarisdiction. Every 
intendment wnll be made in aid of the validity of the proceed- 
ings under such jurisdiction, which will be regarded as equally 
conclusive with that of courts of superior and general jurisdic- 
tion.'* Such judgments cannot be impeached collaterally for 


^ Gossett V. Howaid, 10 Q B. 435; 
Peacock v. Bell, 1 Saund. 75. 

2 Boiler V Mayor, 40 IST. Y. Supe- 
lior, 523; Bolton v. Jacks, G Bob. (N. 
Y ) 166; Bowley V. Howard, 23 Cal. 
401; Clark v. Blacker, 1 Ind. 215; 
Conway v. Weaver, 1 Ind. 26G, 
Barnes v. Underwood, 54 Ga. 87; 
Davie v. McDaniel, 47 Ga. 11)5: 
Pern DO v. Farr, 22 H. J. L. 356; 
Iligginson V. Martin, 2 Mod. 195; 
Evaos v. Munkley, 4 Taunt. 48; An- 
drews V. Mares, 1 Q B. 16; Gray v. 
McBeal, 12 Ga. 424; Savacool v, 
Bongblon, 5 Wend. 170- Beais v. 
Terry, 26 Conn. 273. 

^ Probst V Meadows, 13 111. 157; 
Bottbford V. Conner, 57 111. 72; Tyer- 


inan v. Smitli, 87 E. L. & Eq. 66; 
Ogden v. Waters, 13 Kas. 292; Ilabn 
V. Kelly, 34 Cal. 391; Sbcienmker v. 
Brown, 10 Kas. 393; Harris v, Col- 
quitt, 44 Ga 063; Bose v. Lewis, 3 
Lans. 350; Stiles v. Buicb, 5 Paige, 
135; W’ornacky. Womack, 33 La. An. 
351; Eudy v. airich, 69 Pu. St. 177; 
Penderbeath v. I\[cC4iivuiy. Stu. L. G 
470; Sliiopeshire v. Probate Judge, 5 
MBs. 142; Cole v. Leake, 31 Miss. Ill; 
Crippen V. De.\ter, 13 Giay, 330; xib* 
bott V. Bradstieet, 3 Allen. 587; Simp- 
son V. Ilorlon, 45 Me. 281 ; Davie v, 
McDaniel, 47 Ga. 195; Caujoile v. 
Ferric, 13 Wall. 465; Castro v. Ricn- 
aidson, 18 Cal. 47S; Stjite v. Glynn, 
20 Cal. 233; Judson v. Lake, 3 Conn 
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mere errors or irregularities, unless they amount to want of Juris- 
diction, and can only be inquired into by the regular mode of 
examination winch is provided for the investigation of real or 
imputed errors in judicial proceedings; their force and effect 
cannot be impeached by parol testimony^ The only question 
that can arise when the validity of a grant of letters testament- 
ary or administration is drawn in question in collateral proceed- 
ings, is tliat of jurisdiction ; if that is established no exceptions 
can be taken to the manner in, or to the ground upon which it 
is to be enforced.® A judgment of an inferior tribunal upon 
matters not within its jurisdiction is of no force or effect. Thus, 
a judgment of a justice of the peace, who is required to transfer 
a cause to another court as soon as it appears to involve title to 
lands, does not operate as a bar to a subsequent suit upon a cause 
of action involving title, merely because such cause of action 
might have been introduced before the justice, in which case it 
would lui\ e been his duty to certify the cause to another court 
for trial.® 

§ 352. The judgments of justices of the peace stand on the 
same footing as courts of record ; they are held to be conclusive 
of every matter that iniglit have been litigated,^ and cannot be 


o26; Gates v. Treat, 17 Conn. 392; 
Thomas v. Pool, 19 S. C. 323; Harri- 
son v. Morehouse, 2 Kerr (N. B.) 
584; Fowler v. Whiteman, 2 Ohio S. 
270; Harris v. Ferris, 16 Fla. 84; Mere- 
dith v. Association, 60 Cal. 621; Boe 
V. San Francisco, 60 Cal. 93; Parker 
v.Altschul, 60 Cal. 380. 

1 Exton v, Zule, 14 K. J. Eq. 501; 
Hartzcll v. Commonwealth, 42 Pa. St. 
455; Downs v. Downs, 17 Ind. 95; 
Moore v. Fields, 42 Pa. St. 467; Burl- 
ingame V. Brown, 5 R. 1. 410; Jones 
V. Chase, 53 K. H. 234; Town v. 
Lamphere, 34 Vt. 365; Randolph v. 
Doss, 4 Miss. 205; Johnson v. Beasley, 
65 ]\Io 250; Dayton v. Mintzer, 22 
>rmn. 393; Giddings v. Steele, 28 Tex. 
750; Dickenson v. Hayes, 31 Conn. 
417; Baker v. Coe, 20 Tex. 429; 
Dancey v. Strickling, 15 Tex. 557; 
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16 Cal. 889; Lightsey v. Harris, 20 
Ala. 409; Lawrence v. Englesby, 24 
Yt. 43; Richardson v. Merrill, 32 Vt. 
27; Timothy v. Farr, 42 Yt 43; Sher- 
man V. Abell, 46 Yt. 547; Garnery. 
State, 28 Kas. 790; Thompson y. 
Blanchard, 2 Lea, 528. 

a Gay V. Monroe, 12 Wend. 272; 
Peck V. Randall, 1 Johns. 105; 
Woodruff y. Cook, 2 Edw. Ch. 259. 

3 Goenen y. Schroeder, 18 Minn. 68; 
Gordon v. Kenney, 36 Iowa, 107. 

^ Gates y. Preston, 41 N. Y. 113; 
Warner V. Scott, 39 Pa. St. 274; Hal- 
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R. 12; Anderson v. Kimbrough, 5 Cold. 
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collaterally impeaclied. The general sessions of Justices of the 
Peace and Surrogate’s courts in New York are inferior courts/ 
and those who rely upon their acts or decrees are required 
to show that the circumstances were such as to give them juris- 
diction. Where a court of general jurisdiction has special 
authority conferred upon it by statute, it is quoad hoc^ an inferior 
or limited court.’* In England, as well as in the various States 
in this country, where the jurisdiction of Justices of the Peace 
is held to be not only limited but inferior, their proceedings arc 
void, and they themselves liable as trespassers, not only when 
they act without, but when they exceed their authority,” but 
when they attempt to exercise their unquestioned and admitted 
powers, Avitliont pursuing the mode, or in any other, than the 
manner prescribed by law,* they must set forth enough to 
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205; Facey v. Fuller, 13 Mich. 527; 
Zimmerman v. Zimmerman, 15 111. 84; 
Boyd v. Miller, 52 Pa. St. 431; Owenv. 
State, 55 Yt. 47; Hauer’s Appeal, 5 W. 
& S. 493; Micidlebury v. Ames, 7 Yt. 
166; Sloan v. McKinstry, 18 Pa. St. 
120; Billings v. Russell, 23 Pa. St. 189; 
Huygbe v. Biinkman, 34 La. Ann 831; 
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Y. Flanders, 12 Yt. 657; Beech v. Rich, 
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Hanna, 87 Ind. 298. 
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Sherman v. Ballou, 8 Cow. 304. 
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show that the cause was actually within their jurisdiction as that 
from its general nature it might have been.^ Tins applies equally 
in pleading as in evidence, and the plea which relies on the judg- 
ment of a Justice of the Peace as a justification^ must not only 
show that it was within his jurisdiction, hut that all tlie iieccb- 
sary steps to make that jurisdiction effectual were takcn.^ When 
jurisdiction is once shown, the presumption is that all matters 
were rightly done. So where a plea that a defendant has been 
discharged as a bankrupt or insolvent when jurisdiction is shown, 
all that is necessary is, to introduce the final order or decree 
without proving all the intermediate steps.® There seems to be 
no distinction in this particular between inferior courts and those 
of general jurisdiction ; a judgment of an inferior court, acting 
within the scope of its legitimate authority, with a duo observ- 
ance of all the prescriLed modes of proceedings, is erpially con- 
clusive, not only against furtlier litigation of tlie same matter, 
but in all respects as the judgments of other courts. Its merits 
can nowhere be collaterally investigated. No error, however 
palpable, will vitiate it. An inferior court having acquired 
jurisdiction, the same intendments will be made in its favor as 
in the case of superior courts.” Courts not of record are like 
special agents, we must see their authority ” before regarding 
their decisions as lawful ; but, seeing it, we are to respect it. 
Their authority is not the less certain because specified and con- 
fined. ‘‘ It is well settled, that when the jurisdiction of a court 
of limited and special authority appears upon the face of its 
proceedings, its action cannot be collaterally attacked for mere 
error or irregularity. The jurisdiction appearing, the same pre- 
sumption of law arises, that it was rightly exercised, as prevails 
with reference to the action of a court of superior and general 
authority.” The judgment of every court on a subject within 
its jurisdiction is conclusive and binding on all other courts, ex- 
cept those only before which it comes by appeal, certiorari^ or 
writ of error.** The proceedings of any court may be iTiqiiired 

^ State v. Magrath, 31 Me. 469; Hill v. Mit&on, 8 Exek 750, Roose- 
State V. Hartwell, 35 Mo. 1120. velt v. Kellogg, 20 Johns. 208; Miller 

a Turner v. Roby, 3 N. Y. 143. v. Chandler, 17 N. B R. 251. 

® Brown v. Foster, G R. I. 504; ^Blount v. Darnieh, 4 Wash. C. 0. 
Viele V, Blanchard, 4 Greene (la.) 65/; GroR v. Groff, 14 S. R. 184; 

299; Rowan V. Holcomb, 16 Ohio, 463; Overseers v. Supervisors, 14 Wend. 
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into by any court wiiere tlie foimer proceedings are brought by 
the party claiming the benefit of them.' 

§ 353. The acts of inferior courts are not valid and coneltp 
sive \xn\e^^ prim a facie within their jurisdiction, while tlie acts 
of superior courts are void when manifestly beyond it. The 
generality of the above principle in regard to inferior courts, 
unless jurisdiction is apparent on the record, is applicable whether 
the judgment is for the plaini-iff or defendant ; and it has been 
held, in a case in Pennsylvania, that where the defendant recov- 
ered a verdict for five dollars and costs, on account of the absence 
of the plaintiff, that it was no bar to another action, as the former 
verdict was equivalent only to a non-snit. Every one who brings 
an action is liable for the costs whether the court had or had no 
jurisdiction even if no benefit could be derived from a judg- 
ment, were one rendered.*^ Yet a party is not estopped iroiii 
averring want of jurisdiction as a reason why he should not be 
bound by an adverse judgment on the meiits of the question, 
nor from questioning the existence of jurisdiction in any subhe- 
qiient proceeding in which tlio judgment is pleaded or given in 
evidence.® Whenever facts appear which give jurisdictiem, they 
may be disproved, and the proceedings avoided by parol evi- 


71; Yard v. Cramniond, 5 Rawle, 18; 
Thompson v. Multonah, 2 Dreg. 31; 
Comstock V. Crawfoid, 3 Wall. 39G; 
Long v. Bui nett, 18 la 28; McKenzie 
V. Ramsey, 1 Bail, 457; Hampton v. 
Haidm, 88 N. C. 592; Cumheilund, 
&c. Co V. Jeffiies, 27 Md. 526; Buike 
V. Elliott, 4 lied. 355; Waid v. State, 
40 Miss. 108, Shaver v. Shell, 24 Aik. 
122: Flitteis v. Alfiey, L. R 10 C. P. 
29; Cemetery Co. v. People, 92 111. 
619; Shoemaker v. Brown, 10 Kas. 
383; Reed v. Sponabie, 66 N. C. 415; 
Claik V. Thompson, 47 111. 25; Mc- 
Donald v. Simcox, 98 Pa. St. 619; Tar- 
box V. Hays, 6 Watts. 398, Conover 
V. Musgi'ave, GS 111. 160, Wembeily 
V. Hunt, 33 111. 172; Williams v. Ball, 
62 Tex. 603; Hauer's Appeal, 5 W. & 
S. 493; Sloan v. McKinstry, 18 Pa. St. 


120; Billings v. RiisSi II, 23 Pa, St, 
189; London v. R. R., 88 N. C 584; 
Kav. Co. V. Creen, 3 Dev. 434; Guin- 
beiry v. IMoon, 1 Dtv. 450, Baiwuk 
T. Wood, 3 Jones L. 306; Bell v. Ray- 
mond, 18 Conn. 100, Htl^ca v. 
Ramsey, 2 Wend. 602; Roosevelt v. 
Kellogg, 20 Johns. 208, Btnnarl v 
Lynch, 30 Cal. 135, Gee^ v. Shannon, 
2 WLatts, 71; Dakin v. Hudson, 0 
Cow. 221, Sheldon v. AViight, 5N. Y. 
497; Mitchell v. Hawley, 4 Deuio, 
416, Woodiuft* V. Cook, 2 Ed. Ch. 
262. 

^ Bank v. Judson, 8 N. Y. 254. 

^ Beaines v. Pailey, 1 Eng. C. L. 
177, Hunt V. Inhabitants, 8 Met. 343; 
McMahon v. Ins. Co., 3 Bo&w. 644. 

^ Reading v. Price, 3 J. J. Jilar^h 
61 , State V. Beecher, 25 Conn. 639. 



Judgments op Inpekior Courts. 


407 


dence.^ Bnt this is only applicable to those facts and averments 
on which the jurisdiction of the court depends, for as to all else 
the records of inferior as well as superior courts import absolute 
verity, and cannot be controverted.^ 

§ 354. All courts are limited to certain subjects of cogni- 
zance. Some to actions and prosecutions, civil and criminal, ainl 
to appellate and supervisory proceedings; some to only one of 
the branches, as to criminal matters, civil actions, or to certain 
particulars of each ; some to matters in ecpiity, or of an admi- 
ralty or militaiy nature; and others to few irjatters of small 
consequence. Kichardson, J.,^ in a case reviewing many author* 
ities on the question relating to limited jurisdiction and inferior 
courts, said: “It is true that courts of limited jurisdiction are 
like particular agents ; we must sec their authority before we 
regard their decisions as lawful ; but, seeing it, we are to respect 
it, and their authority is not the less certain because specified 
and confined. The Supreme Court of the United States is one 
of particular and limited jurisdiction ; and yet, tliougli bomul 
down by the Constitution to powers strictly delegated — although 
very confined in its objects — how sovereign and unrestrained 
is that court within its limits ! It is even so with every 
court of particular and limited jurisdiction, and we require 
to see evidence of its authority, as much in the instance of the 
Supremo Court of the United States as in any other. The differ- 
ence between these and courts of common law and general juris- 
diction is, that the latter, as a general rule, have their judicial 
authority proven, by the judicial act itself, wdiicb 

is ijpso facto binding, until it appears negatively that the court 
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lias not tlie power. This is, indeed, no more, in principle, than 
the distinction betw^een all general and partiealar agents. The 
constitution affords an example of each. The general powers of 
the State legislature afford a striking illustration. Its legislative 
acts are ipso facto binding, unless wm can find in the constitution 
a direct negative and unavoidable estoppel. And whjms this the 
case ? Because it has the legislative power, with only a few par- 
ticular restrictions. At the same time another great deparlinent of 
the government, the executive, ci'eated, too, by the constitution, 
is no more than a particular agent, under a delegation of limited 
powers, to which the governor must always look before he acts, 
not to see if the executive power has been taken away, but if any 
power has been given him in this particular case to enable him to 
act at all. And why these distinctions between these gieat 
departments? Because the framers of the constitution saw fit to 
delegate to the executive particular powers only, and not general 
powers with restrictions. It is the same with all courts of lim- 
ited and particular jurisdiction. They are strictly confined to 
the powers given ; bat we are not, therefore, to seek to curtail 
their powers. Such courts must not assume constructive pow- 
ers (that is), powers not literally given, or not necessarily conse- 
quent upon those so given.’’ 

§ 355. In a question as to the validity of a decree of a county, 
probate, surrogate, orphan’s court, or by whatever name known, 
authorizing the sale of the land of a deceased debtor by his 
administrator, the law is, that where a decree is an ad judication 
upon all the facts necessary to give jurisdiction, whether they 
existed or not, is immaterial if no appeal is taken ; the rule is 
the same whether the law gives an appeal or not ; if none is 
given from the final decree, it is conclusive on all whom it con- 
cerns. The record is absolute verity, to contradict which there 
can be no averment or evidence ; the court having the power to 
make the decree, it can be impeached only by fraud in the party 
who obtains it.^ A purchaser under it is not bound to look 

1 Grignoa v. Astor, 2 How. 319; ton, Cro. Jac 244; Kempe v Ken- 
Hex V. Carlisle, 2 B. & A. 367; Mol- nedy, 5 Cranch, 173; U. S. v. Arre- 
Ims V. Werly, 1 Lev. 76; Bole v. dondo, 6 Pet. 728; Thompson v. Tol- 
Grcen, 1 Lev. 309; Baiosse V Carring- mie, 2 Pet. 157; U. B. v. Kourse, 9 
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beyond tlie decree ; if there is error in it of the most palpable 
kind ; if the court which rendered it has, in the exercise of juris- 
diction, disregarded, misconstrued, or disobeyed the plain pro 
visions of the law which gave them the power to hear and deter- 
mine the case before them, the title of the purchaser is as much 
protected as if the adjudication would stand the test of a writ of 
error ; so where an appeal is given but not taken in the time 
prescribed by law. These principles are well settled as to all 
courts of record wdiich have an original general jnri<^diction over 
anj^ particular subjects ; they are not courts of special or limited 
jurisdiction ; they are not inferior courts in the technical sense 
of the term, because an appeal lies from their decisions. That 
applies to courts of special and limited jurisdiction, which are 
created on such principics that their judgments taken alone are 
entirely disregarded, and the proceedings muot show their juris- 
diction. They have power to render final judgments and decr.ees 
which bind the persons and things before them conclusively, in 
criminal as well as in civil cau&es, unless reviewed on error or on 
appeal. 

§ 356. The true line between courts whose decisions arc con- 
clusive, if not removed to an appellate court, and those whose 
proceedings are nullities if their jurisdiction does not appear 
upon their face, is tliis : a court which is competent’ by its con- 
stitution to decide upon its own jurisdiction, and to exercise it to 
a final judgment, without setting forth in their proceedings the 
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facts and evidence on wliicli it is lendered, and whose record is 
absolute verity, not to be impugned by averment or proof to the 
contrary, is of the first description ; there can bo no JiicKcial 
inspection behind the judgment, save b}" appellate power. A 
court which is so constituted that its judgment can be looked at 
through the facts and evidence which are necessary to sustain it ; 
whose decision is not evidence of itself to show jurisdiction and 
its lawful exercise, is of the latter description. Every requibiro 
for either must appear on the face of their proceedings, or they 
are niiHities.’' The only quebtion would seem to be wlictlicr 
the subject matter was within the jurisdiction oi the court ; if it 
was, if the jurisdiction of the court extended over that class of 
cases, it was the province of the court to determine for itself 
whether the particular case was one within its jurisdiction. The 
Circuit Courtis a court of general jurisdiction, taking cognizance 
of all actions at law between individuaK. with authority to pro- 
nounce judgments and issue executions for their enforcement^ 
This jurisdiction need not appear on the face of the proceedings, 
as in the case of courts of limited and restricte-d juribd ctiou ; 
where its jurisdiction is questioned, it must decide the qucbtion 
itself ; nor is it bound to set forlh on the lecord the facts upon 
which its jurisdiction depends ’ 

§ S5T. Whenever the subject matter of the controversy is 
an action at law between individuals, the jiiribdiction is presumed 
from the fact that it has pronounced judgment, and the correct- 
ness of that judgment cannot be inquired into only by bomc 
appellate tribunal. The execution which would issue on the 
judgment in the case under consideration, would not disclose to 
tlie officer the nature of the proceedings upon which the judn' 
merit was founded. There was no necessity to set forth in the 
judgment on what evidence it was rendered ; and being a judg- 
ment foi a pecuniary recovery, wliich the court had general 
jurisdiction to render, the sheriff would have been bound to 
execute it, and the execution would have been his justification.” 
Then, citing the decision in the case of Grignon v. Astor, 
he said, Of that description is the Circuit Court of Virginia, and 
its decision in controversies at law is evidence of itself to show 


^ Cox v, Thomas, 9 Gratt. 823. 
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jiirisdictiori and its lawful exercise. The subject being within the 
Jnri&diction of the court it is immaterial by what form it is exer- 
cised ; they do not affect the jurisdiction of the court. Thus it 
is said in the case of the Marshahea, if the court of Common 
Picas hold plea iu an appeal of death and the defendant is 
attainted it is coram non judice. But if tlie same court in plea of 
debt awai’d a capias against a duke, which by law does not lie 
against him, and that appear in the writ itself, yet as the court 
has jurisdiction of the cause the sheriff arresting by force of this 
writ is excused. So also, if the Court ot Common Picas hold plea 
in debt without original jurisdiction it is not void, for they aio 
judges of those pleas, and it cannot be said tlue proceeding is 
eoram non, jicdioe. So here the judges of the Circuit Court are 
judges of pleas against sheriffs whether carried on by action at 
common law or by noice under the statute, though iu a given 
case they may err in determining on their jurisdiction.” In the 
case of Prigg v Adams,’ in an action for false impribonnieiit the 
officer justified under a ca. sa. on a judgment of the Court of 
Common Pleas upon a verdict of five shillings upon a cause of 
action arising in Bristol. The plaintiff replied, an act of Parlia- 
ment creating a court in Bristol, and declaring that if any person 
brought any such action iu any court at Westminister, and it 
appeared on trial to be under forty shillings, no judgment should 
be entered upon it, and if entered it should be void, yet the court 
held it only voidable and sustained the plea. The principle of 
that ease is decisive of this. There altliongh the act of Parlia- 
ment declared the judgment void, yet as a Cviiirt having j!jri‘>di(‘- 
tion of the subject matter had rendered it, though the error 
appeared on its face, it could be corrected only in an appellate 
tribunal. The case of Prigg v. Adams, is cited and relied on in 
Fi^'her v. Tucker,^ and the same principle was asserted in tliat 
case, the court holding that as the general court had jurisdiction 
to grant letters of administration, although the state of facts was 
not such as to give the court jurisdiction to grant admitiistration 
in that particular case, yet the grant was not void but only a 
voidable act. The justice of this doctrine and its advantages in 
giving certainty and conclusiveness to judicial determinations of 
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tribunals must, from the reasoning in the two decisions herein 
quoted, be clearly apparent. There is iiothing absurd or incon- 
sistent in holding that tribunals of limited Jurisdiction shall 
determine whether matters brought before it are within the exer- 
cise of its powers.” 

§ 358. There are but few older principles of law that are well 
settled and established or that are supported hy a greater weight 
of authority and reason than that which holds that the proceed- 
ings of superior courts must be presumed to be correct unless 
manifestly erroneous, and cannot be controverted or convicted of 
error by extrinsic evidence, so that even when a judgment is 
obtained by fraud the only remedy open to the injured party is 
by bill in equity or an application to the court hy which it was 
rendered.® A stranger whose interests are prejudiced may however 
prove that the judgment was the result of fraud and coliiibioii 
between the parties.^ Whore a judgment in a personal action 
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Hacket v. Manlove, 14 Cal. 85; Hall 
V. HamliQ, 3 Watts, 354; Crosby v. 
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whether rendered on default or after contestation, is not Hahle to 
either of these objections, it is conclusive as to the relation of 
debtor and creditor between the parties and the amount of the 
indebtedness ; and it cannot be collaterally impeaelied by third 
parties in a subsequent suit, when such relation and indebtedness 
are called in question. But the fraud must be clearly established/ 
This principle is applicable in every instance within the authority 
of a court which decides without regard to the nature or tnodo of 
decision,* whether the suit be in rem or in personam^ or be like 
a foreign attachment or mixed proceeding, although when the 
service is solely upon lands or chattels the estoppel is ordinarily 
limited to the attached property, and docs not bind the defend- 
ant personally, unless personally served with process.® 

§ 359. In regard to the regularity of judicial proceedings the 
general rule is that in courts of general jurisdiction every intend- 
ment will be made to uphold them. Jurisdiction will therefore 
be presumed. The presumption indulged in support of the 
judgments of superior courts of general jurisdiction are aho 
limited to jurisdiction over persons within their territorial limits, 
pei’toons who can be reached by their process. The settled rule of 
law is, that jurisdiction having attached in the original case, 
every thing done within the power of that jurisdiction, when 
collaterally questioned, is to be held conclusive of the rights of 
the parties, unless impeached for fraud.'^ The maxim “ O'rmiia 
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2 Ennis v. Smith, 14 How. 400; Fer- 
mor’s Case, 3 Coke, 7T7. 

sVoorhees v. Bank, 10 Pet. 449; 
McCarthy v. Marsh, 5 H. Y. 263. 

^Kempe v. Kennedy, 5 Cranch, 
173; Thompson v. Tolmie, 2 Pet. 157; 
Yoorhees v. Bank. 10 Pet. 449; Grig- 
now V. Astor, 2 How. 319; Florentine 
V. Barton, 2 Wall. 210; McGoon v. 
Scales, 9 Wall. 23; Glover v. Holman, 
3 Heisk. 519; West v. Williamson, 
1 Swan, 277; Cooper v. Reynolds, 10 
Wall. 308; Cornett v. Williams, 20 
Wall. 226; White v. Crow, 101 U. S. 
183; llilerrilt v. Baldwin, 6 Wis. 439; 


Outlaw V. Davis, 27 111. 467; Thorp 
v. Commonwealth, 3 Met. Ky. 411; 
Harris v. McGlanahan, 11 Lea, 181; 
Commonw'ealth v. Balkom, 3 Pick. 
281; Davis v. State, 17 Ala. 354; Slate 
V. Farish, 23 Miss. 483; Blak(‘ v. 
Manfg Co , 77 K. Y. 020; Wade r. 
Hancock, 76 Ya. 620; Maikel v. 
Evans, 47 Ind. 326; Butcher v. Bank, 
2 Kas. 80; State v. Lewis, 22 N. J. 
L. 264; R, R. Co. v. Ramsey, 22 
Wall. 322; Brien v. Hart, 6 Humph. 
1.31; Gtilpiii V. Page, 18 Wall 364; 
Redmond v. Anderson, 18 Aik. 449; 
Hopper V. Fisher, 2 Head, 258; Har- 
vey V. Tyler, 2 Wall 332; Wimberly 
V. Hurst, 33 111. 166; Cloud v. El 
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p7^aesimiU7itiir rite et solenmiter esse acta^’^ stands for evidence ot 
tliG fact, in the absence of other evidence, or unless the contrary 
be shown {sittbit ‘praeswaptio do^iee probitur in Gontnirlam) for 
the presiiiiiptions are in favor of the regularity of all judicial 
proceedings. A forcible illustration of this rule is seen in those 
eases where judgments of inferior tribunals are sought to be set 
aside on review or appeald 


Dorado, 12 Cal. 128; Watkins, 
in re, 8 Pet, 193; Breston v. Olaik, 9 
Ga. 240; Blakely v Caldcr, 1 Ind. 
631; Chase v. Cliribtiansou, 41 Cal. 
2o3; B. R. Co. V. Sparhawk, 1 Allen, 
448; Collarteau v. Ingout, 14 La. C2B; 
Balgian v. Cooke, 19 Md. 375; Sav- 
age V. Hussey, 3 Jones L. 155; Hath- 
away V. lienningway, 20 Conn. 190; 
Feaster v. Fleming, 56 111. 457 ; Flem- 
ing V. Johnson, 26 Ala. 422; Hunt v. 
Hunt, 72 N. AL 217. 

^ Stiles V. Batkin, 30 Iowa, 60; 
Henry v. Beers. 48 Mo. 366; Ray v. 
Rovrley, 1 Ilun, 614; Sheldon v. 
Wright, 7 Barb. 39; Sheer v. Bank, 

16 How. 571; State v. Hmchman, 27 
Pa. St. 479; Morris v. Gentry, 89 N. 
C. 248; Commonwealth v. Biown, 123 
Mass. 410; Hudson v. Messick, 1 
Houst. 275; Slade v. Minor, 2 Cranch 
C. C. 139; Smith V. Williamson, 11 
H. J. L. 813; Yan Devecre v. Gas- 
ton, 25 H. J. L. 615; Griiistead v. 
Foiite, 20 IMiss. 476 ; Reynolds v. Nel- 
son, 41 Miss. 83; Blown v. Connolly, 
21 Ark. 140; Gray v. Cruise, 30 xila. 
559; Sumner v. Cook, 12 Kas. 162, 
Addington v. Allen, 11 'VVend. 374; 
Foot V. Stevens, 17 Wend. 486; Austin 
V. Austin, 50 Me. 74; Brown v.Wood, 

17 Mass. 68; Apthrop v. North, 14 
Mass. 167; Commonwealth v. Bal- 
coim, 3 Pick. 281; Letcher v. Ken- 
nedy, 3 J. J. Marsh. 701 ; Yincent v. 
Eaves, 1 Met. 247; McNorton v Akers, 
24 Iowa, 369; State v. Williamson, 57 
Mo. 192; Wickham v. Page, 49 Mo. 
527; Morgan v. State, 12 Ind. 449; 


Kelly V. Garner, 13 Ind. 400; Owens 
V. State, 25 Ind. 371; Brackeniidge 
V. Dawson, 7 Ind. 383; Doty v. State, 
7 Blackf. 529; Brown v. Gill, 49 Ga. 
540 ; Morris v. Ogle, 59 Ga. 592; 
Sidwell v. Worthington, 8 Dana, 
74 ; Rosenthal v. Reniick, 41 111. 
202 ; Moore v. Neil, 39 111. 266 • 
Tibbs V. Allen 27 III. 119, Callison 
V. Autry, 4 Te.v. 371; Frosh v. 
Holmes, 8 Tex. 29; Sandford v. 
Sandford, 38 Conn. 6; Beale v. Conx- 
monwealth, 25 Pa. St. 11; Williamson 
v. Fox, 38 Pa. St. 214; Ganctt v. 
Dillsberry, 78 Pa. St. 467; Cochran v. 
Arnold, 58 Pa. St. 399; Cromelien v. 
Brink, 29 Pa. St. 522; Bunker v. 
Rand, 19 Wis. 254; Drake v. Dube- 
rick, 45 Cal. 455; Rice v. Cunning- 
ham, 29 Cal. 492 ; People v. Garcia, 
25 Cal, 581; Stearns v. Stearns, 32 Yt. 
678; Yoorhees v. Bank, 10 Pet 449; 
Erwin V. Lowry, 7 How. 181; Reedy 
V. Scott, 23 Wall. 352; Florentine v. 
Barton, 2 Wall. 210; Cofield v. Me- 
Clelland, 16 Wall. 331; Legee v. 
Thomas, 3 Blatchf. Ill; Sprague v. 
Lithei berry, 4 ]\IcLean, 442; Minor v. 
Bank, 1 Pet. 41; Dobson v. Cambell, 
1 Sumn. 319; Gossett v. Ilowaxrd, 10 

Q. B 441; R, V. Lyme Regis, 1 
Dough 159; R. v. Buckley, 7 East, 45; 

R, V. Bowen, 13 Q. B. 79^; R. v. 
Waters, 1 Den. C. C. 356; R. v. Car- 
lisle, 2 B. & A. 367; R, v. Whitney, 5 
A. & E. 191; R. V. Whiston, 4 A. & 
E. 607 ; Caunce v. Rigby, 3 M. & W- 
68; Parsons V. Lloyd, 3 Wils. 341; 
Lee V, Johnston L, R. 1 H. L. 426, 
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§ 360. Whenever a judgment is rendered without aiitliority 
or jurisdiction, or what is virtually the same thing, wliicii is in 
excess of and lies beyond the general jurisdiction which renders 
it, it is corctm non judiee and necessarily void, and may be shown 
to be so in the course of any subsequent or collateral proceeding, 
Avant of jurisdiction renders the judgment of a court a nullity 
and unavailable for any purpose.^ This applies to all tribunals, 
blit if the facts conferring jurisdiction have been litigated and 
passed upon by the court, the regularity of the proceedings will 
not be inquired into collaterally.® If the party defendant is not 
brought into court, nor in any manner served with process, there 
can be no valid judgment against him, and no record unless he 
appeared by attorney in the cause. 

§ 361. The proceedings of all courts may be assailed in 
various ways for want of jurisdiction. When the question is 
raised in one form they may be held valid, whereas in another 
they may be held void or voidable,^ valid to protect a person 
acting under them while nnreversed to secure him a right or fix 
his title. They may serve him as a defense to an action, while 
they would be inefficient by way of securing a claim under them. 
They may protect some persons acting under them and be void 
as to others. They are most generally assailable under a writ of 
eiTor or appeal. All jurisdictions are limited to persons, place 


Reed v. Jackson, 1 East, 33o; Rams- 
bottem V. Buckburst, 3 M, & S. 567; 
dackson v. Pesked, 1 M. & B. 337; 
Spiel s V. Paiker.l T, K. 141; Davis v. 
Black, 1 Q B. 911; Harris v. Good- 
win, 2 M. & S. 405; Powell v. Bon- 
nett, 3 Brno. 881; Gibbs v. Pike, 9 M. 
5.5 \V. 351, Delameie v. Queen, L. li. 

2 II L. 419; Gladtborpe V. Hardman, 
13 ]sL & W. 337; Bi&tard v. Trutcb, 

3 A. & E. 451; Bmith v. Keating, 6 C. 
B. 136; Kidgill v. Moore, 9 0. B 
3G4. 

^ Gal pin v. Page, 18 Wall. 350; 
Starbuck v. Murray, 5 Wend. 148; 
Williamson v. Beiry, 8 How. 495; 
Thompson v. Whitman, 18 Wall. 457. 


2 Hudson v. Guestier, 6 Or, 281; 
Thompson V. Tolmic, 3 Pet, 157; ^¥a^- 
kins, in 3?e, 3 Pei. 193; Giignoii v. 
Astor, 3 How. 319; U. S. v. Arredondo, 
6 Pet. 691; Kbodc Island v. Mass., 12 
Pet. 057; Griffith v. Bogert, 18 Bow. 
158; Florentine v. Barton, 3 Wall. 310; 
(’omstock V. Crawlcaxi, 3 Wall. 396; 
Jackson v. Crawtoid, 13 'Wend. 533; 
Wright V. Douglass, 10 Baib. 97; 
Fisher V. Ba'-sett, 0 Leigh, 119; Dyclo 
man v. Mayor, 5 N. Y. 484 ; Bleln 
V. Campbell, 14 Johns. 433; Ofliitt v. 
Ollutt, 2 II. efe G. 178; Schindei v. 
Burnam, 13 Md, 310; Mercier v. Chase, 
9 Allen, 243 

«Wade V. Hancock, 76 Va. 620; 
Wharton v. Moranque, 63 Ala. 201. 
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and tilings. The court must have jnribdiction of the preeesSj 
and this is peculiarly applicable to all inferior jurisdictions. 

§ 802. While superior courts are not limited in their powers 
npr prevented from rendering final and conclusive judgments in 
regard to the determination of controversies within reach of tlieir 
powerSj and unless essentially and manifestly beyond them. 
Where a court of general jurisdiction has proceeded to adjudi- 
cate in a cause, it will be presumed that the court had evidence 
that there was such service or appearance as conferred jurisdic- 
tion of the person. The question is primary, and must be first 
determined, hut the presumption may be rebutted. If the same 
record shows insufficient service, and it fails to show the court 
otherwise acquired jurisdiction, then the presnmption is rebutted, 
and it will be held the court acted on insufficient service. When 
the return appears in the record, and there is no finding of tlie 
court from which it may be inferred that the court otherwise 
acquired jurisdiction, it will be held the court acted on the 
service appearing in the record. The rule is essenticdly ditlerent 
in regard to courts of limited and inferior jurisdictions. Their 
judgments and decrees are final only to matters wdthin their 
jurisdiction, and are final on the question of jurisdiction only so 
far as the question of jurisdiction is involved in the merits of 
the matter in litigation and determined, and a recital in the 
record and proceedings of such a tribunal, if the necessary facts 
to give them jurisdiction is iniina facie evidence, but extrinsic 
and parol e\idence may be used to rebut that presumption.^ 
Thus where an attachment was levied upon certain goods and 
judgment rendered, Justice Miller, in 5 Yfallaee decided, that a 
party could at any time show that the goods w^ere not liable to 
cHlaehmcist and were beyond the jurisdiction of the court not- 
withstanding the record stated that they were; but this rule is 
applicable only to those facts and averments on which the juris- 
diction of the court depends ; as to all else, if jurisdiction is 
shown, the records import absolute verity and cannot be contra- 
dicted. Thus a recital that a trial by jury was waived/ or a 
motion for a new trial was not made in due time, is conclusive 


^ Belden v. Meelier, 2 Lans. 470. * Stiles v. Balkin, 30 Iowa, 60. 
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on appeal.^ When the powers of an inferior court are limited to 
causes of action arising witliin a particular locality, or relating to 
property of a specific nature, the judgments and adjudications of 
such tribunals may be set aside subsequeiit]}^ by proof that they 
have exceeded their limits, no matter how conclusive their deter- 
minations may be in other matters,^ and the same rule applies to 
courts whose jurisdiction is confined to one class of persons when 
they attempt to exercise it over another. The doctrine may he 
thus stated 1st. That where a judicial tribunal has general juris- 
diction of the subject matter in controversy or investigation, and 
the special facts which give it the right to act in a particular ease 
are averred and not controverted, upon notice to all proper par* 
ties, jurisdiction is acquired, and cannot bo assailed in any collat- 
eral proceedings/ 2d. Where the judicial tribunal has not gen- 
eral jurisdiction of the subject matter under any circuinstanecs, 
no averment can supply the defect, no amount of proof can altei 
the case, no consent can confer jurisdiction. But where the 
judicial tribunal has not general jurisdiction of the subject mat- 
ter, but may exercise it under a particular state of facts, these 
facts must be specially averred and established, and, when so 
established on a hearing of all proper parties, cannot be im- 


^ Henry v. Beers, 48 Mo. 360. 

“ Wiiluims v. Wheeler, 28 Barb. 
609; Ilariiott v. Van Cott, 5 Hill, 285; 
Borie v. Miller, 40 Baib. 661. 

^ Bnmstead v. Bumstead, 31 Barb. 
661. 

^ McCormick v.Sullivant,10AYheat. 
192; Moise V. Presley, 25 II, 290; 
Cailton V. Ins Co., 35 N. II. 162; Hart- 
man V. Ogborn,54 P<i. St. 120; Claik v. 
Bryan, 16 Md. 171; Simmons v. Mc- 
Kay, 5 Bush, 25; Cullen v. Ellison, 
13 Ohio S. 416; Moffitt v. Moffitt,G9 
III 641; nice v. Brown, 77 III 549; 
McCauley v. Fulton, 44 Cal. 355; 
Adams v. Balch, 5 Me. 188, Clayes v. 
V. Sherwin, 12 Mod. 343; Fc‘ster v. 
Shaw, 7 S. & R. 156; Barr v. Gralz, 
4 Wheat. 213; Witmer v. Schattner, 
2 Rawle, 359; Jackson v. Wood, 3 
Wend. 27; Fowler v. Savage, 3 Conn. 
VoL. I— 27 


90 Whitwell v. Barbier, 7 Cal 54; 
Sharp V. Bnmnings, 35 CaJ. 528; 
Mitchell V Menley, 32 Tex. 400; Hahn 
V Kelly, 34 Cal 391; WhoUon v. 
Moraaiie, 62 Ala 201; Lawler v. 
IVhite, 27 I’ex. 250; (’oil v. llav(-n, 
30 Conn. 190; Pratt v. Dow, 50 Me, 
81; Giangor v, Clark, 22 Me. 128; 
Yaple v.'ritus,41 Pa, bt. 202; Slav ban 
V. Loiler, 24 Iowa, 217; Cook v. Dar- 
ling, lb Pick. 393; buplienhoii v. NeW’"- 
eoiiib, 5 iiuir. 150; Cralts v. Dexter, 
8 Ala. 761; Cox v. O'lioiiuis, 9 Giatt. 
323; Finneran v. Leonaid, 7 Allen, 
54; Blythe v. Kiehauls, 10 S. & it. 
260, Caipenler v. Oakland, 30 Cal. 
439; Smith v. Smith, 22 Iowa, 516; 
People V. Downing, 4 bandf. 189; 
Richards v. Kilf, 8 Ohio S. 586; Ward 
V. Barber, 1 E. D, Smith. 423; bt. 
Albans v. Bush. 4 Vt, 58. 
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peaclied iu any collateral proceedings.^ Wben a superior or 
inferior court lias juriscliciion over the caiisejits judgment cannot 
be set aside by proof that the proper steps were not taken to 
render it binding upon the parties, by the service of process or 
publication, if it appear that the cpiestion, whether the writ was 
duly served or published, was considered and decided when the 
judgment was rendered, although on insufficient evidence, and 
without actual notice to the party whose rights were affected by 
the decision. 

§ 363. If the record of a domestic court of general jurisdic- 
tion declare notice to have been given, such declaration cannot 
be contradicted by plea or proof, because, for reasons of public 
policy, the records of sucli courts are presumed to speak the 
truth.® The recital of jurisdiction iu the record cannot be con- 
troverted. If this could be contradicted, there is no matter in 
the record that could not be contradicted in a collateral action. 
The rule is, that a domestic judgment of a court of general jur- 
isdiction upon a subject matter within the ordinary scope of Its 
powers and proceedings is entitled to such absolute veritj?-, that 
in a collateral action, even where the record is silent as to notice, 
the presumption, when not contradicted by the record itself, that 
the court had jurisdiction of the person also, is so conclusive 
that evidence aliunde will not be admitted to contradict it.® 


^ Anderson v. Binford, 58 Tenn. 
810; Sheldon v. Wright, 5 N. Y. 
497; Fltzhugh y. McPherson, 9 G. & 
J. 51. 

2 Fair V. Ladd, 37 Yt. 15G; East- 
man V, Wateiman, 30 Yt. 494; Ault- 
inan v, McLean, 37 Iowa, 129; Selin y. 
biiyder, 7 S. & II. 160; Lylcb v E,ob- 
iiibon, 1 25; 11. R Co. v. 

AYceks, 52 j\[e. 518; lIotchkLs v. Cal- 
ling, 14 Minn. 537; Segee v. Thomas, 
3 lilatcli. 11; Morgan v. Burnett, 18 
Ohio, 535; Dequindie v. VYilhams, 31 
liid. 444; Iliinis v, McClanahan, 11 
Lea, 181; Hunter y. Sioneburner, 92 
IU. 75. 

^Lawler v White, 27 Tex, 250; 
Guilford v. Love, 49 Tex 715; Ilalin 


Y. Kelley, 34 Cal. 391; Westervelt y. 
Lewis, 2 McL. 511; Riley v. Waugh, 
8 Cush. 220; State y. Borden, 11 Aik. 
519 ; Delaney v. Gault, 30 Fa. St. 63, 
McCieery y. Portion, 35 Tex. 641; 
Miller V, Ewing, 16 MiSb. 421; Wright 
V. Weissiiiger, 13 Miss 210; Riggs v. 
Collins, 2 Biss. 268; Peyroux v. Pey- 
loax, 24 La. Ann. 175; Fitch v. Boyer, 
51 Tex. 836; Galpin v. Page, 18 Yhill 
350; Sliaip v. Biunnings, 35 Cal. 528; 
Mitchell V. 3Ienlcy, 32 Tex. 460; Colt 
V. Haven, 30 Conn. 190; Pratt v. 
Dow, 56 Me. 81; Granger y. Chirk, 22 
Me. 128; Yaple v. Titus, 41 Pa. St. 202; 
Shawhan v. Loller, 24 la. 217; Cook 
V. Darling, 18 Pick. 393; Stephenson 
V. ISTewcomb. 5 Harr. 150; Crafts v. 
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This is a different question from that in whicli the defect of jur- 
isdiction over the person is sought to bo shown on error or appeal/ 

§ 364. Whenever the question of jurisdiction is one of fact, 
and is decided bj the court whose proceedings arc in question, 
the decision will be final, whether the question arise on a writ of 
error or in a collateral action.^ “ The sufficiency of the service 
being a matter within the jurisdiction of the court, its adjudica- 
tion upon that matter cannot be questioned in a collateral proceed- 


Bexter, 8 Ala. 767; Cox v. Thomas, 9 
Oratt. 823; Finneran v. Leonard, 7 
Allen, 54; Blythe v. Richards, 10 S. & 
R. 260; Richards v. Kilf, 8 Ohio S. 
586; Waid v. Barber, 1 E. D. Smith, 
423; St. Albans v. Bush, 4 Yt. 58; Mc- 
Cormick V, Webster, 82 Ind, 83; 
Wade V. Hancock, 76 Ya. G20; Crane 
V. Kiininer, 77 Ind. 215; Turrell v. 
Warren, 25 Minn. 9; Harris v. Mc- 
Clanahan, 11 Lea, 181; McAlpine v. 
Sweetzer,7G Ind. 78; Dwiggins v.Cook, 
71 Ind. 579; Cavanaghv. Smith, 84 Ind. 
380; R. R. Co. V. Bnrrcss, 82 Ind. 83; 
Waltz V. Bonoway, 25 Ind. 380; Stout 
V. Woods, 79 lud. 108; Homer v. Doe, 
1 Ind. 18; Hawkins v. Hawkins, 28 
Ind. 03; Hume v. Conduitt, 76 Ind, 
598; Gcruird v, Johnson, 12 Ind. 636; 
Muncey v. Joest, 74 Ind. 409; Gale v. 
Parks, 58 Ind. 117; Coan v. Clow, 83 
Ind. 417. 

^ Blossom V. Latehford, 17 Tex. 
647; Burditt v. Ilowth, 45 Tex. 460. 

^ IYov)dbury v. Maguire, 42 Iowa, 
339 ; Ins. Co. v. Ilighsmith, 44 
Iowa, 330; Brittain v. Kinnard, 1 B. 
A B 432, Betts v. Baglc}^ 12 Pick. 
572; Stede v. Smith, 7 L. R. 461; Otis 
Y. Rio Grande, 1 Woods, 279; Bots- 
ford V. O’Connor, 57 111. 72; Latrielle 
Y. Doilcciiie, 35 Mo. 233; Bussell v. 
Baptist Union, 73 111. 337; Davis v. 
Dre&back, 81 111. 893; Seaiie v. Gal- 
braith, 71 111. 260; Todd v. Crumb, 5 
McLean, 172; Johnson v. Kerkholf, 35 


Mo. 291; Morrow v. Weed, 4 Iowa, 
88; Lyou v. Vanatta, 85 Iowa, 525; 
Shawham v. Loffer, 24 Iowa, 217; 
Bowman v. Sanborn, 25 H. H. 87; 
Yassaull v. Austin, 86 Cal. 691; Smith 
v. Wood, 87 Tex. 610; Betts v. Bag- 
ley, 12 Pick. 572; Martin v. Mott, 12 
Wheat. 19; Yanderliayden v. Young, 
11 Johns. 150; Wauzer v. Howland, 
10 Wh. 10, Angel v. Robbins, 4 R. I. 
493; Dyckman v. Iilayor, 5 N, Y. 
434; Agry v, Betts, 12 Me. 415; Red- 
dick v. Bank, 27 111. 145; Miller v. 
Handy, 40 111. 448; Banks v. Banks. 
81 111. 162; Russell v. Brown, 41 HI. 
183; Hahn v. Kelly, 34 Cal. 391; 
Quivey v. Baker, 87 Cal. 465; Tim- 
merman v. Phelps, 27 111.406; Reilly 
V. Lancaster, 80 Cal. 354; Rivaul v. 
Gardiner, 39 III. 125; Low v. Dore, 32 
Me. 27; Moore v. Heil, 39 111. 256; 
Waterhouse v. Cousins, 40 Me. 883; 
Lewis V. Dutton, S ITow, P. 108; Stod- 
dard v. Johnson, 75 lud. 20; Riley v. 
Waugh, 8 Cusli. 220, R. R. Co" v. 
Evan.wille, 15 Ind. 395; Cooper v. 
Sunderland, 8 Iowa, 114; Yale v.Owen, 
19 Barb. 22; Dougherty v. McManus, 
36 Iowa, 657; Sbea v. Qiiiniin, 30 
Iowa, 58; Ballcugcr v. Tarbell, 16 
Iowa, 491; Moody v. Taylor, 12 Iowa, 
71; Baker V. Oiiapiain, 12 Iowa, 204; 
Lees V. Wetmore, 58 Iowa, 170 ; 
Parsley v. Hayes, 22 Iowa, 11; Read 
v. Howe, 39 lowm, 553; Tharp v« 
Brenneman, 41 Iowa, 251 ; Harris v, 
McClanahan, 11 Lea, 181. 
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ing, but must be regarded as conclusive.'’ As we have seeiij the 
effect of a judgment of a superior court, acting within the scope 
of its powers, it must be understood that when they exercise u spe- 
cial or statutory authority, their proceedings stand on the same 
footing with those of courts of limited and inferior jurisdiction, 
and are null and void unless they strictly pursue the authority 
on which they are founded. ^‘In exercising powers which do 
not belong to a court of general jurisdiction, the extent of the 
authority, the conditions of its cxerci&e, depends on the nature 
of it, the terms in which it is conferred, and not on the rank and 
position of the persons by whom it is to bo exercised. A limited 
power will be not less strictly construed because those on whom 
it is bestowed are intrusted with other and more general powers.’’^ 
When the proceedings are taken by an inferior court, or a court 
of general jurisdiction has special and summary powers, wholly 
derived from statute, and not according to the course of the com- 
mon law, and which do not belong to it as a court of general jur- 
isdiction, its judgments are regarded and treated like tliose of 
courts of limited and inferior jurisdiction, and everything neces- 
sary to give jurisdiction must appear by the record ; everything 
will be presuined to be beyond the jurisdiction which the record 
does not show to be wdthin it.® 


^ Dennini? v. Corwin, 11 TVeacl. 
647; Jackson v. Estey, 7 Wend. 148; 
Sharp V. Speir, 4 Hill, 70; Eaton v. 
Badger, 83 JST. II. 228; Mount Morris 
Square, in re, 2 Hill, 14: Williamson 
V. Berry, 8 How, 495; Williamson v. 
Ball, 8 How. 5GG; Flatbusli Avenue, 
in re, 1 Bari). 289; Forest v. Common- 
wealth, 33 Pa. St. 388, Owen v. Jor- 
dan, 27 Ala. GG8; Foster v. Glazener, 
27 Ala 391 ; Eastman v. Jones, 2 Ga. 
493; Morse v. Presby, 25 H. 11. 299; 
Colton V. Ins. Co., 35 N. II. 162; 
Anderson v. Commissioners, 12 Ohio 
S. 636; Doolittle v. Kailroad Co., 14 111. 
381; People v. Williamson, 13 111. 660; 
Peak V. Boston, 8 Pick. 218; Cooper 
V. Sunderland, 3 Iowa, 114; Gray v. 
Rescille, 4 Wis. 69; Mu^^^kett v. Drum- 
mond, 10 B. & C. 153; Christie v. 


Unwin, 11 A. & E. 373; Brancker v. 
Molyneux, 4 M. & G. 220; Bo-^wel^s 
LesNces v. Otis, 9 How. 336; Thatcher 
V. Powell, 6 Wheat. 119; Mayhew v. 
Davis, 4 McLean, 213; Eiiibiiiy v. 
Conner, 3 H. Y. 511; Striker v. Kelly, 
7 Hill, 11; Fisk V. Anderson, 33 Barb. 
71; Dyckman v. Mayor, 5 N. Y. 401; 
Ranson v. Williams, 2 VV^all 313; 
Ilanis V. Colqiult, 44 Ga. 0G3. 

2 Pulaski Co. v. Stuart, 28 Gritt. 
872; Carlton v. Ins. Co., 35 H. 11. 102, 
Harris v. Hardeman, 14 How. 334, 
Huntington v. Charlotte, 15 Vt. 40; 
Galpin v. Page, 18 Wall. 350; Kempe 
V. Kennedy, 5 Cranch, 173; dackson 
V. Bridge Co., 34 Conn. 206; Pelton v. 
Palmer, 13 Ohio, 209; Goulding v. 
Clark, 34 N. 11. 148; Reg. v. Totne^s, 
11 Q B. 80; Dempster V, Parnell, 4 Scou 
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§ 365. There is tills distinction between a lack of jurisdic- 
tion and an irregularity in obtaining jurisdiction, or, as tersely 
stated, between a case where there is no service, and one in 
which the service is defective or irregular. In the first case, 
the court acquires no jurisdiction, and its jodgnient is void ; in 
the other case, if the court to which the process is returnable 
adjudges the service to be sufficient, and renders judgment there- 
on, such judgment is not void, but only subject to i)e set aside 
by the court which gave it, upon seasonable and proper applica- 
tion, or reversed upon appeal.”^ The rule, therefore, dcducible 
from the authorities may be thus stated : when jnribdiction is 
acquired, no irregularity in the mode of exorcising it can affect 
the judgment when collaterally attacked ; while the errors and 
irregularities nia}^ be so glaring as to cause an appellate tribunal 
to reverse or set aside the judgment, every tribunal, except one 
having supervisory powers by writ of error or appeal, must treat 
such judgment as absolute verity. 

§ 306. From the authorities cited in the preceding sec- 
tions, it may be said that it is a well-settled rule, and one 
which courts have deviated from less than almost any other, 
That a judgment of a court having jurisdiction of both 
the subject-matter and the parties, however erroneous it 
may be, is a valid, binding, and conclusive judgment as to 
the matter in controversy upon the parties thereto, and to 
those claiming under them, and cannot be attacked or im- 
peached in a collate]*a] proceeding.^ This rule, with the excep- 


IST. K 30 ; Moore v. Presby,25 K. H. 299; 
Swain v. Chase, 12 Cal. 283; Bosworth 
V. Vandewalker, 53 N. Y. 597; Embury 
V. Conner, 8 N. Y. 511; Kirk v. In- 
habitants, 7 B. & C. 785; Graham v. 
Whitely, 26 N. J. L, 262; Tomfeit v. 
Lithgow, 1 Bush, 176; Jordan v. 
Goblin, 12 CaL 100; Rickettson 
v. Richardson, 26 Cal. 149; McMinn 
V. Whecland, 27 Gal. 300. 

1 Isaacs v. Price, 2 Dillon C. C. 
351; Whitweli v. Barbier, 7 Cal. 54; 
Dorente v. Sullivan, 7 Cal. 279; Smith 
f. Bradley, 14 Miss 485; Mooney 


V, Mass. 22 la. 380; Peck v. Strauss 
33 Cal. 678; Myers v. Overton, 2 Abb. 
P. 344; Hunter v. Lester, 18 How. P. 
337; Hauglicy v. Wilson, 1 Hilton, 
259; Kepp v. Fullerton, 4 Minn. 473; 
Cole v. Butler. 43 Maine, 401; Hen- 
drick V. Whitteraore, 105 Mass. 23; 
Wilson V. Call, 49 Iowa, 463. 

^ Gunn V. Plant, 94 U. S. 664; Hume 
V. Association, 72 Ind. 409; Sauer v. 
Twining, 81 Ind. 366; Evansville v. 
Evansville, 15 Ind. 395; Suelson v. 
State, 10 Ind. 29; Spaulding v, Bald- 
win, 31 Ind. 376; Deguindre v. Will- 
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tioii of a few States as to courts held by justices of the peace, 
applies to every court and tribunal, judicial and quasi- judicial. 
It applies to all inferior courts from which an appeal lies ; it applies 
to tribunals whose proceedings can be reviewed only on writ of 
error or certiorari, and in all cases where the party and cause or 
suhjeet-inatter is within the jurisdiction of the court rendering 
its judgment thereon ; such judgment can not be assailed in any 
action, and is conclusive until reversed or set aside by a court or 
tribunal having authority to review such final determination. 


lams, 31 Ind. 444; Ney v. Swiniie}^, 
86 lad. 454; Gavin v. Graydon, 41 Ind. 
559; Curry v. Miller, 42 Ind. 320; 
Board V. Markle, 46 Ind. 96; Markle 
V. Board, 55 Ind. 185; Paris v. Bey- 
Dolds, 70 Ind. 359; Board v. Hall, 70 
lud. 469; Powell v. Clelland, 82 Ind. 
24; Muncey v. Joest, 74 Ind. 409; 
Chambers v. Kyle, 67 Ind. 206; Har- 
ris V. McClanahan, 11 Lea, 181; 
Hnyghe v. Brinkman, 84 La. Ann. 
831; Ferguson v. Cuinlcr, 25 Minn. 
183; Commonwealth v. Stcacy, 100 
Pa, 613; McCreery v. Portion, 35 
Tex. 641 ; Me Annear v Epperson, 54 
Tex. 225; Tennell v. Breedlove, 54 
Tex. 543; Mitchell v. Meniey, 82 Tex. 
464; Murchison v. White, 54 Tex. 78; 
Louis V. Ames, 44 Tex. 320, Howard v. 
McLaugliliii,98 Pa. St. 440; Bradstreet 
V. Butterfield, 129 Mass. 339; Wood- 
ward V. Baker, 10 Oreg. 491; Kein v, 
Strasherger,71Ill. 303; Willis v. Fergu- 
son, 46 Tex 296; Lancaster v. WTlson, 
27 Gratt. 624; Crane v. Blum, 56 Tex. 
325; Tucker v. Whitehead, 58 Miss. 762; 
Somers v. Losey, 48 Mich. 294; Brus- 
ter V. Compten, G8 Ala. 299; Schmidt 
V. Wright, 88 Ind. 56; Aiicker v. Mc- 
Coy, 56 Cal. 524; Chaffee v. Hooper, 
54 Yt. 513; Gillitt v. Triiax, 27 Minn. 
528; Culver’s Appeal, 48 Conn. 165; 
Caulfield v. Sullivan, 85 H. Y. 153; 
Cope V. Collins, 87 Ark. 649; Jennings 
V. Simpson, Keh. 558; Johns v. 
Pattee, 55 Iowa, 665; Ordinary v. 


Poulson, 43 K. J. L. 33; Traer v. 
Whitman, 56 Iowa, 443; Perry v. 
Dickenson, 75 Ya. 475; Hutton v. 
Laws, 55 Iowa, 170; llellebiish v. 
Bichter, 37 Ohio St. 222; Xeale v. Utz, 
75 Ya. 480; McAlpine v. Sweetzer, 76 
Ind. 78; Marsliall v Stevv<u1, 80 Ind. 
189; Maynes v. Brockway, 55 Iowa, 
457; Bank v. Hughes, 10 Mo. App. 7; 
Gall V. Frybeii;er, 75 Ind. 98; Stout 
V. WoocL, 79 Ind. lOS ; Perry v. Mur- 
55 Iowa, 416; xVllman v. Taj lor, 
101 111. 185; Boston v. Bobbins, 126 
Mass. 384; Eure v. Paxon, 80 N. C. 
17; Compton V. Sanford, 30 La. Ann. 
838; Quin’s Successkm, 30 La. Ann. 
947; Guilford v. Love, 49 Tex. 715; 
Barnumv. Kenney, 21 Ka^, 181; Finch 
V. Ilohlinger, 47 Iowa, 173; Drake v. 
Ilenshaw, 47 Iowa, 291; Myeis Da- 
vis, 47 Iowa, 325; Ivanke v. Hurriun, 
48 Iowa, 276; xlndersonv. Kimbrougli. 
5 Cold. 200; State v. McDonald, 24 
Minn. 48; Scranton v. Ballard, 64 Ala. 
402; Do(k Co V. Kinzie, 93 III. 415; 
Million V. Commissioners, 89 Ind. 13; 
Morris V. Gentry, 89 K C. 248, Thomp- 
son V. Blanchard, 2 Lea, 528; Garner 
V, Slate, 28 Kas. 790; Podcr v. Stout, 
73 Ind. 3; WTld v. Deig, 43 Tiid 455, 
S. C., 13 American B. 399; Simon ton 
V. Hayes, 88 Ind. 70; Featherston v. 
Small, 77 Ind. 143, Coleman v. Flem- 
ing, 82 Ind. 172; Pickett v. Boyd, 11 
Lea, 498; Hume v. Conduit, 56 Ind, 
598; McCormick v. Webster, 89 Ind. 
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Tims, where the statute of a State provided that the administra- 
tion of the estate of an intestate shall be granted by the county 
court when the intestate ^^at or immediately before his death, 
was an inhabitant of the coniity/’ &c., the decision of the court 
on the question of inhabitancy, properly presented for its adju- 
dication, is not open to examination in anv other court/ Scj the 


105; Keith v. Keith, 104 111. 397; Ray- 
mond V. Morrison, 59 Iowa, 371; Blair 
V. Hanna, 87 Ind. 298; Way v. Howe, 
108 Mass. 50; Burpee v. Sparha^vk, 108 
Mass. Ill ; Black v. Bluzo, 117 Mass. 17; 
Bank v. Carpenter, 129 Mass. 1 ; Hersey 
V. Jones, 128 Mass. 473; Lewis v. Leon- 
ard, 5 Ex. D. 165; Wadsworth, v. 
Pickles, 5 Q. B. D. 470; Parwell v. 
Raddin, 129 Mass. 7; Powers v. Bank, 
129 Mass. 44; McDonald v. Simcox, 98 
Pa. St. 019; Tarhox v. Hayes, 6 Watts, 
398; Planer's App., 5 W. & S. 493; 
Sloan e v. McKinstry, 18 Pa. St. 120; 
Billings V. Russell, 23 Pa. St. 189; Clark 
V. Thompson, 47 111. 25; Conover v. 
Musgrave, 68 111. 00 ; Wimberly v. 
Hurst, 33 111. 172; London v. R. K., 
88 N. 0. 584; Nav. Co. v. Green, 3 
Dev. 434; Granbury v. Moon, 1 Dev. 
456; Bar wick v. Wood, 3 Jones K. 
C. 306; Hampton v. Haulin, 88 N. C. 
592; Greenwood v. Murray, 26 Minn 
259; Duson v. Dupre, 32 La. Ann. 
896; Davis v. Greve, 32 La. Ann. 420; 
Pick V. Strong, 26 Minn. 303; 
Pin ley v, Robertson, 17 S. C. 435; 
Bankv. Green, 4P'ed. R. 600; Blank- 
enbaker v. Bank, 85 Ind. 459; Lowe 
V. Gruce, 69 Ala. 80; Dean v. Cotton 
Co., 64. Ga. 070; Jones v. Levi, 72 
Ind. 586; Probate Court v. St. Clair, 
52 Vt. 24; Ploit v. Thacber, 52 Vt. 
592; Dickenson v. Trenton, 33 K. J. 
E. 63; Winsor v. Bank, 81 Pa. St. 304; 
Wilson V. Gaston, 92 Pa. St. 207; Rol- 
lins v. Henry, 84 K. 0. 569; McCrosky 
V. Paiks, 13 S.a90; Scranton v. Bal- 
lard, 64 Ala. 492; Rigby v. Lefevre, 
58 Miss. 639; Carter v, Rolland, 53 


Tex. 540; Fulkerson v, Davenport, 70 
Mo. 541 ; Denton v. Roddy, 34 Ark. 
042; Moeis v. Jeilries, 53 lowni, 302; 
Archer V. Grull, 07 Gji. 195; Hawks 
V. Plawks, 68 Ga. 832; Lamest on v. 
Marks, 68 Ga. 435; Taut v. Wigfali, 
64 Ga, 412; Groves v. Williams. 68 
Ga. 59; Maybiu v. Knigblon, 67 Ga. 
103; Daily v. Ross, 68 Ga. 735; Hall 
V. Anthony, 13 R, I 221: Pratt v. 
Kortham, 5 Blasoii, 95; IWallett v. 
Dexter, 1 Curtis, 178; RliotorCs Suc- 
ces.sion, 34 La. Ann 893; Sherman, v. 
Chase, OR. 1. 166; Rhoad's Appeal, 39 
Pa. St. 180; Sparliawkv. Buell, 9 Vt. 
41; Hall V. Grovier, 25 Mich. 428; 
Clark V. Blackington, 110 369; 

Pierce v. Irish, 31 Me. 254; Exedine 
V. Morris, 76 Mo. 416; Berney v. 
Dicxel, 12P'’.R.303; Seminary v.Gage, 
12 P. R. 398; Kelly v. West, *80 K. Y. 
130; Gerould v. Wilson, 81 K Y. 
573; Orr v. O’Brien, 55 Tex. 149; IIul> 
bard v. Hubbard, 7 Oreg. 42; Tibhotls 
V. Tilton, 4N. H. 421; McLean v. 
Weeks, 65 Me. 411; Hunt v. Hunt, 72 
N. Y. 217; Ins. Co. v. Le Blanc, 31 
La. Ann. 100; State v. McDonald, 24 
Minn. 48; Lysms v. Coolidge, 89 111. 
529; Holmes v. R. R. Co , 6 Sawyer, 
262; Walker v. Ciiase. 53 Me. 258. 

1 Grignon v. Astor, 2 How. 338; 
Watkins, in re, 2 Pet. 204; U. S. v. 
Arredondo, 6 Pet. 709; Bogart, in 
re, 2 Sawy. 401; P'lorentine v. 
B<irton, 2 Wall. 216; Comstock v. 
Ciawford, 3 Wall 403; Caujolle v. 
Ferric, 13 Wall. 465; McYitt v. Turner, 
16 Wall. 383; Mebr v. Mannierre, 101 
XJ. S. 424; Ilaggart v. Morgan, 5 K. 
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legality of the appointment of the administrator, curator, guar- 
dian, tutor, and such other representatives, by whatever name 
known, cannot bo inquired into collaterally. So the probate of a 
will, where the court has jurisdiction, is conclusive unless vacated 
bj an appeal. Whether the questions arising in the probate 
court were correctly or incorrectly decided as to the competency 
of evidence, can never be made a matter of inquiry in another 
court, to affect their adjudication^ It is final and conclusive 
upon all parties.® So the decisions of the judge of a probate, 
surrogate, county, ordinary, orphan's or other court, in all cases 
within his jurisdiction, are conclusive against all the world, 
unless vacated by an appeal.* 

§ 367. If the principle once prevails that any proceeding of 
a court of competent, jurisdiction can be declared to be a nullity 
by any court, after a writ of error or appeal is barred by limita- 
tion, then every county court and justice of the peace in the 
Union may exercise the same right. If, after its rendition, the 


Y. 429, Erwin v. Lowrey, 7 How. 
172; l\IcCormick v. Sullivant, 10 
Wheat, 199; Kennedy v. Bank, 8 How. 
till; Sivilleru v. May, 6 Crunch, 267; 
Bridge Co. v. Stewait, o llow. 424; 
Smith V. Keiiioclien, 7 How. 216; 
Jones V, League, 18 IIow. 81; Dc Soiby 
V Kichol&on, 3 Wall. 423; Evans v. 
Gee, 11 Pet 83; Wicklille v 0 wings, 
17 How. 48, Lucas v. Todd, 28 Cal. 
"85; Haynes v. Meeks, 20 Cal. 313: 
Pish >r V Bassett, 9 Leigh, 119; 
Andrews v. Avory, 4 Gratt. 229; Ab- 
bott Y, Coburn, 28 Yt. 607; Burdette 
V. SiBbce, 15 Tex. 015; Johnson v. 
Beazlcy, 65 Mo. 264; Bumstead v. 
R^aid, 31 Barb, 604; Bolton v. Biew^sler, 
33 Barb. 393; Holmes v. E. R. Co., 6 
Sawyer, 202, Taut v. 'WighilL 65 Ga. 
4i2, Brockenborough v. Melton, 55 
Tex 493; Candy v. Hanmoie, 76 Ind. 
125; State v. Slaughter, 80 Ind. 597. 

^ Patton V. Tallman, 27 Me. 17; 
Loosemore v. Smith, 12 Reb 34 1 ; On* 
V. O’Biien, 55 Tex. 149; Hubbaid v. 


Hubbard, 7 Oreg. 42 ; Prater v. Whit tie, 
16 S C. 41; Exedhie v. Morris, 76 Mo. 
416; Berneyv. Drexel, 12 P. R. 393; 
Semmaiy v. Gage, 12 P. R. 396; Duson 
V. Dupie, 82 La. Ann. 896; Puk v. 
Strong, 26 Minn. 303; Davis v. Greve, 
32 La Ann. 420. 

- Dublin V. Chadbourn, 16 Mass. 
433; Roivell v. Lesseur, 33 Gratt. 222; 
Looscmoie v. SmUh, 12 Keb. 343; 
Ilubbaid v. Hubbard, 7 Oreg. 42; 
Prater v Whittle, 10 S. C. 41 ; Orr v. 
O’Biien, 55 Tex. 149. 

3 Tibbits V. Tilton, 4 N. II. 421; Mc- 
Lean V. Weeks, 65 Me. 411; Davis v. 
Greve, 32 La. Ann. 420, Lebrew’s Suc- 
cession, 31 La. Ann 212; Orr v. O’Brien, 
55 Tex 149, Hubbard v Hubbard, 7 
Oreg. 42; Finley v. Robinson, 17 S. 
0. 435, Exedine v. Morris, 70 Mo. 
410, Freeman v. Rahm, 58 Cal 111; 
Lowe V. Giuce, 09 Ala. 80; Lesseps v. 
Lapene, 34 La. Ann. 112; Bbmken* 
baker v. Bank, 85 Ind. 459; Bank v 
Green, 4 Fr. 609, 
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judgment U declared void for any matter which can be assigned 
for error only on a writ of error or appeal, then such court not 
only usurps the jurisdiction of an appellate court, but collaterally 
nullifies what such court is prohibited by express statute law 
from ever reversing. The errors of a court do not impair the 
validity of their judgment. Binding until reversed, any objec- 
tion to their full effect must go to the authority under which 
they have been conducted.^ 

§ 368. The rule, that an erroneous judgment can be avoided 
only by writ of error, has been so far relaxed where manifest 
injustice would be done to parties who have no right to reverse 
a judgment on writ of error, as to allow such parties to impeaeli 
a judgment by plea and proof, where the court had no jurisdic- 
tion, or it had been obtained by fjund or collusion, or was errone- 
ously and unlawfully entered up ; but that, beyond this, the rules 
and principles of law do not authoiize parties to proceed in the 
collateral impeachment of judgments, and wdien a judgment in 
a personal action is not liable to either of these objections, 
whether rendered on default, or after contestation, it is conclusive 
as to the relation of debtor and creditor between the parties, and 
the amount of indebtedness, and cannot he collaterally im- 
peached by third parties in a subsequent suit, where such relation 
and indebtednes are called in question. 

It is a familiar doctrine that a proceeding to enjoin the 
enforcement of a judgment by execution constitutes a collateral 
attack upon the judgment, and cannot be maintained on account 
of errors or irregularity merely, but only upon a showing that 
the judgment is void.® So, a stay of execution, being a judgment 
by confession, the judgment is equally conclusive, and cannot be 

^ Yoorheos v. Bank, 10 Pet. 449; ® Siiong y. Lawience, 58 lowu, 65; 

Lancaster v. Wilson, 27 G-ratt 624; Fcigu^on v. Kumler, 11 Minn. 10 i; 
Cooper V. Reynolds, 10 Wall. 608; Star v. Star, 1 Ohio, 140; Candee v. 
Elliott Y. Picrsol, 1 Pet. 828; Cox v. Lord, 2 Ef. Y, 2G9; Swihart v. 
^llomas, 9 Gratt. 328; Harvey v. Shaum, 24 Ohio St 432; Scott v. 
Tyler, 2 Wall. 328; Ballard v. Thomas, Wagon Works, 48 Ind. 15. 

19 Gratt. 14; Slater v. Maxwell, 6 ® Krug v. Davis, 85 Ind. 309; Gall 

Wall. 268; Cline v. Catron, 22 Gratt. v. Fryberger, 75 Ind. 98; Featherston 
378. V. Small, 77 Ind. 148; Stout v. Woods, 

79 Ind. 108 
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collaterally iTnpeaelied.^ Tliis applies to parties entering into 
recognizances. 

§ 3G9* Since the fii'bt edition of this work, there has been a 
sudden break in the long line of decisions which have so 
firmly established the principle that a judgment of a court 
of competent jurisdiction, a court of record, or a superior 
court, cannot be collaterally impeached. The leading case 
upon this subject is that of Galpin Pago, 18 Wall. 350, 
followed by Pennoyer v. Neff, 95 TJ. S. T14, and the late 
case of Settlemier v, Sullivan, 97 U. S. 444. Some of the 
State courts have followed the two former cases, upon grounds 
stated in another portion of this work. There are two classes 
of eases where this new principle is deemed applicable, one 
where the service is constructive (by publication), where the 
record itself establishes the fact that the defendant is beyond 
the territorial limits of the jurisdiction,^ and another class ot 
cases, where the judgment is rendered by confession or default, 
that is, without appearance or defense. The reason for this new 
rule is the violation of that fundamental principle that no perbon 
shall be deprived of his property wichout due process of law. 
In that class of cases embraced in the decision in Galpin Page, 
much stress is laid upon the exception contained in the doctrine 
that the conclusive presumptions made in favor of a record ot a 
court of superior jurisdiction, are applicable only in cases where 
the proceedings are according to the course of the common law, 
and that judgments rendered upon const»'octive service are not 
in accoi dance with the common law, thus declaring that at com- 
mon law no judgment could be rendered oxc'^pt upon personal 
service. 

§ 370. The rules announced in regard to the concliibiveiiess 
of judgments of superior courts, and the conclusive presumptions 
made in favor of their records as to jurisdiction over the subject' 
matter and the parties, residents of the State or Territory within 
which the courts are, whether the facts necessary to confer juris- 

^ Anderson V. Kimbrough, 5 Coldw. Beach v, Rich, 13 Vt. 595; Middle 
2G0; Hardenbrook v. Sheiwood, 72 bury v. Ames, 7 Vt. 166. 

Ind. 403; Owen v. State, 55 Vt 47; ® Galpm v. Page, 18 Wall. 350. 
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diction are absent from the record or recited therein, wliicli }3re- 
vent their collateral impeachment, are rules as old as the law 
itself, and are sustained by an unbroken line of decisions, Eng 
lisli, Federal and State. Where a judgment had been obtained 
upon constructive service, the record of which was sought to be 
impeached in a collateral action, on the ground that a judgment 
rendered on sueli service, not being according to the coime of 
common law^ the conclusive j)resnmj>tion made in favor of records 
of superior couits did not apply, the learned judge, in delivering 
the opinion of the court, said ‘‘ Judicial systems and modes of 
administering justice, like everything else, are liable to change. 
In the organization of courts, in the distribution of powers, and 
in the mode of exercising them, the States of the American 
Union have departed widely from the course which from the 
outset was observed in England, and is in a great measure still 
preserved ; yet the fundamental principles by which the admin- 
istration of justice is governed remain unchanged, or changed 
only so far as to Imep pace with the progress of the human under- 
standing, In view of these changes, words and modes of 
expression, once detiiiite and apt to the purpose, have to some 
extent ceased to be so, and they must be modiiicd or added to 
for the purpose of applying, in an intelligible maimer, familiar 
and unchanging principles to new eondiiions. Otherwise we 
make words superior to sense, and follow the shadow instead of 
the substance, forgetting that its adaptability to new conditions 
is the crowning glory of the common law. The use of the words 
^ superior ’ and ‘ inferior,’ or ^ limited ’ and ‘general,’ and ‘ proceed- 
ing according to the courbo of the common law,’ in the statenieiit 
of the rule in question, however apt they may have once been, 
are less so at this time and place, and their duties, in view of our 
system and mode of procedure, would be better performed ])y 
the terms 'courts of record’ and ‘courts and tribuiidlb not of 
record.’ If anything further is added, the phrase ‘ proceeding 
according to the course of the statute which regulates proceed- 
ings in civil cases,’ should be employed, instead of the phrase 
under consideration, for the statute has superseded the common 
law, without, however, abrogating the rule in liand, the conditions 


Hahn v. 34 Cal. 414. 
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being ^3llallged5 but not tlie principle. Oiir district courts, 
county courts, and probate courts, — tlie latter having been put in 
tliis respect upon tlie level of superior courts at comoion law bj" 
express statutory provision, — are superior courts in the sense of 
this rule, while courts held by justices of the peace, boards of 
supervisors, and other boards exercising judicial functions of a 
limited and special character, are inferior. Superior courts, at 
common law, in the sense of this rule, were those which sat in 
Westminster Hall — the King’s Bench, the Common Pleas, and 
Exchequer — the former, as originally instituted, having jurisdic- 
tion in criminal cases, the second in civil actions, and the latter 
in matters of revenue. In a certain sense, their jurisdiction was 
limited and special, but in the sense of this rule it was general, 
that is to say, general within their sphere of action. So with our 
courts of record. Each is contined to its limits, as fixed by the 
Constitution, and in that sense is limited as to its jurisdiction, but 
in the sense of this rule it has general jurisdiction of the particu- 
lar department of the law allotted to it. In discussing this point, 
so far, we have assumed that constructive service is unknown to 
the common law. The precise mode provided hy our statute 
may be, but it will certainly not be claimed that there can be any 
distinction founded upon a mere difference in the mode by which 
constructive service is obtained. The only rational or plausible 
ground for any distinction lies between actual and constructive 
notice and no notice. If there is any hardship in the rule, as 
defined by ns, or any necessity for the distinction asserted by 
respondents, it gro\vs out of a want of notice, for beyond or 
writhin a want of notice neither the charge of hardship nor the 
call of necessity can find a point upon which to rest. The idea, 
then, that a court which undertakes to obtain jurisdiction of the 
person of a defendant, b}" constructive service of its process, is 
proceeding contrary to the principles upon which the coarse of 
the common law is based, is founded in a mistake, for construc- 
tive service is not a stranger to the course of the common law. 
In cases similar to those in which we resort to service by publicaa- 
tion, there has always been some inode by which jurisdiction has 
been obtained at eonunon lawq amounting or equivalent to con- 
structive service. In the courts of common law, ^ if the sheriff 
cannot find the defendant upon the first writ of capias, and u 
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return of nojb est imentus is returned upon all of tliem^ then a 
writ of exigent or exuji facias may be sued out, which requires 
the sherill to cause the defendant to be proclaimed, requiieJ, or 
exacted in five count}" courts successively, to render himself, and 
if he does, then to lake him as in a capias ^ but if he does not 
appear, and is returned quinto exactus^ lie shall then be outlawed 
by the coroners of the county.’ So, in chancery, ‘if the sheriff 
returns that the defendant is 7ion est inventas^ then an attach- 
ment with proclamation issues, which, besides the ordinary form 
of attachment, directs the sheriff that he cause public proclama- 
tion to be made throughout the county, to summon the defend- 
ant, upon his allegiance, personally to appear and to answer. If 
this be also returned with a non est inventios^ and lie still stands 
out in contempt, a commission of rebellion is awarded against 
, him for not obeying the king’s proclamation, according to his 
allegiance, and four commissioners therein named, or any of 
them, are ordered to attach him wlierever he may be found in 
Great Britain, as a rebel and contemner of the king’s law^ and 
government, by refusing to attend his sovereign when there- 
unto rcqiiircch ... If upon the commission of rebellion a 
Qion est inventus votm'miX the court then sends a sergeant-at- 
arms in quest of him, and if be eludes the search ot thesergeant- 
a^-arms, then a sequestration issues to seize all Ids personal estate, 
and the profits of his real, and to detain them subject to the 
order of the court. , . . After an order for a sequestration 

issues, the plaintiff’s bill is to be taken confesso^ and a decree 
to be made accordingly.’ These modes of proceeding have been 
improved upon in England as 'veil as in the United Slates. Tlie 
statute’ provides tliat whore the dcfeiuhint cannot be found to bo 
served with process of subpoena, and absconds (as is believed), 
to avoid being served therewith, a <hiy shall bo appointed him to 
appear to the bill of the phiiutiff, which is to ho imsorted in the 
London Gazette^ read in the parish chuich where the defendanc 
last lived, and fixed up at the Royal Exchange ; and if the defen- 
dant doth not appear upon that day, the bill shall be taken pro 
eonfessoi^ So, whatever meaning may be attached to the phrase 
‘ proceeding according to the course of the common law,’ as used 


^ Geo. Snd, c. 25 
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in the books, it cannot be understood to mean personal or actual 
service of process onlj.”^ 

§ 371, For a court to declare that at common law there was 
no provision for any but personal service is to declare, first, that 
none but residents who were continuously within the jurisdiction 
of the court were the owners of real or personal property within 
the jurisdiction of the court; second, that there was no means of 
enforcing demands against foreigners unless tliey came within 
the jurisdiction of a tribunal, although they may have had ample 
assets that might be made available. If these preiiiises are cor- 
rect — but that they are not must be evident. Proceedings by 
attachment of a debtor’s property for satisfaction of a creditor’s 
demand is one of great antiquity. Even in tlie Civil Law “it 
was unlawful to force any person from his own house, for tliis 
was esteemed his sanctuary {tutissimitm Tefugium et TecejptaGih- 
him). But if any man lurked at home to elude a prosecution 
{si frail datio7iis causa latitaret Cic Quint.^ 19), he was sum- 
moned {evocahaiur) three times, with an interval of ten days 
between each summons, by the voice of a herald, or by letters, 
or by edict of the praetor; and if he did still not appear {se non 
sisteret) the prosecutor was put into possession of Iiis effects.”® 
This custom was known in England long before the arrival of 
William the First, and has been a ])art of the common hnv from 
time immemorial. If service was not made by publication in a 
gazette or newspaper, it \vas made by posting or proclamation. 
So that tlie distinction between judgments upon constructive 
and pc^’sonal service, as not being in accord with or contrary to 
the common law, is untenable. There must have been simi- 
lar remedies at common law against non-residents. There 
may have been a distinction in the preliminary steps, but 
this did not affect the remedy, nor does it show that a pro- 
oeeding against a debtor's property without personal service was 
unknown to the common law. A statute exempting a debtor’s 
homestead from a sale under judgment is in derogation of the 
common law, for there were no such exemptions ; but a statute 
which enforces and adopts a common law remedy, and provides 
the necessary stops for its entorcement, is not contrary to the 


* Bl. Com. book 3. 


* Adams E. Ant. 194. 
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common law, for the reason tliat it does not create an innovation 
upon the common law. It must therefore he some proceeding 
other than such as inaj be called constructive service or process 
that is meant by the term special and summary powers wholly 
deiived from statute, and not according to the course of the com- 
mon law, and which do not belong to it as a court of general 
jurisdiction, for if the statute were silent on the subject con- 
structive service would liave to be made according to the com- 
mon law, 

§ 372. Constructive and personal service being according 
to the course of the common law, the same presumption 
applies in favor of all judgments of superior courts of gen- 
eral jurisdiction, whether rendered upon constructive or per- 
sonal service; — the distinction between the two judgments 
being as to their effect, and this is described as being in rem 
and in fermnam^ the latter following the person and can be 
made available in any jurisdiction where the debtor may be until 
satisfaction, the former is of no force or effect whatever when 
the m is disposed of in satisfaction of the judgment, and virtu- 
ally gives the court no power to render a judgment tor a larger 
amount than tlie proceeds of the property will satisfy; as to all 
over that amount the judgment hfuriotus ojjicio for any purpose 
unless the defendant appears in the action. ISTo State Legisla- 
ture can change the effect of this judgment and make it etfectiial 
as a personal judgment for any greater amount than the sum real- 
ized from the sale of the property seized in order to confer this 
jurisdiction, for if the service is constructive only, such legisla- 
tion would be absolutely void as conflicting with the fundamental 
doctrine tliat no peison shall be deprived of his property w'idi 
oat due piocess of law. The doctrine in regard to the conchi- 
sive effect of judgments readered upon constructive servu*e 
is ably stated by Mr. Justice Miller d “It is an axiom of 
the law that when a judgment of a court is offered in evi- 
dence collaterally in another suit, ils validity cannot be (jues- 
tioned for errors that do not affect the jurisdiction of the 
court which rendered it.” In this case there had been a seizure 
of the res that he said gave the court jurisdiction, and whether 


5 Cooper V. Reynolds, 10 Wall. 308. 
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tlie proceedings tliereaftcr were regular or not, the remedy for 
errors and irregularities was by appeal or review, and were not 
available iu a collateral action. Galpin v. Page, upon a hasty 
consideration, wmnld seem to bo controlled by tliat case, as the 
omission within tlie decision of Cooper Reynolds conk] not 
affect the judgment in the Federal court; but there is this essen- 
tial distinction between the two cases : In the former it was a 
collateral attack, in Galpin case, the original judgment had been 
declared void by the Supreme Court of California on appeal, 
and the United States Circuit Court, when that judgment was 
offered collaterally, held the judgment valid. So that the 
Supreme Court of the United States simply accorded the judg- 
ment the same faith it had received by the highest court of the 
State in which it was rendered. Prior to the reversal of the 
decree by the Supreme Court of the State, the land had been 
sold and purchased by the plaintiff’s attorney, and upon reversal 
the cases were dismissed in the court below, Galpin y. Page 
was for the recovery of the land, and the real question in the 
case — was, the effect of the purchase by the attorney for the 
plaintiff did it to afford him the protection accorded to io?m 
fide purchasers, and was the original decree a protection to him 
as such? This being the question at issue, the rest of the 
opinion, able and correct as it is, were the point covered by it at 
issue in this case, must be regarded as 6bltei\ as the reversal of 
the original decree by the Supremo Court of California and the 
subsequent dismissal of the suits left the whole transaction as if 
no suit had been commenced, and the well-settled rule tliat an 
attorney of record is chargeable with notice and is not entitled 
to protection as a purchaser was the only issue in the case, and 
tlie decision of this matter necessarily disposed of it. 

§ o73. In Iowa and Kansas a rule has been announced wliieh 
certainly cannot be said to be founded on principle — but may be 
based npon the ground of protection to parties by wdiicli courts 
may take notice of the capacity of the class of people elected as 
constables and justices of the peace (especially in the Western 
States), who have no qualifications for the position ; men, in many 
instances, utterly irresponsible, and, tlierefore, unable to fully 
respond in actions for damages or false returns. It is heid that 
in an action upon a judgment rendered by a justice of the peace 
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it may be shown by extrinsic evidence, in the face of a recital 
contained in the judgment that the defendant was served with 
noticej that in fact he had no notice, and that the judgment was 
therefore void, for want of jurisdiction/ 

§ 374. The Supreme Court of Kansas has gone farther in 
this respect than this. In an action brought before a jusiice of 
the peace, where service was obtained, in accordance with the 
statutory requirements, judgment rendered, and a transcript of 
the record filed in tlie district court, in order to affect real estate. 
Land was levied on and sold under an execution issued out of the 
district court ; several years afterward, in an action of ejectment, 
the defendant’s grantees were allowed to contradict the service 
and record, and recovered the land thus sold- The opinion is not 
entitled to any weight, having been delivered by one judge, con- 
curied in on other grounds by another, and dissented from by 
the third. It is hardly possible to lay down a rule or deduce a 
doctrine from such cases as these, especially when the Sapremo 
Court of the United States can, in collateral uclions, declare void 
judgments rendered by a State court of general jurf^dictiou, 
where the fact of service is found : The cases sustaining the doc- 
trine, that where there is a recital in the record of a court of 
competent jurisdiction that the defendant, a citizen of the State 
in which the proceedings were had, was duly served, but made 
default, and judgment w\ns rendered against him and that such a 
record cannot be impeached in a collateral action, have been set 
aside in a case where loth jxir ties were rtsidenU of the same State^ 
and service was made by leaving a copy of tlie summons with 
the indorsement thereon with the wife of the defendant, at his 
residence, that court holding that becaiihe the return did not 
show the reason wdiy it was left at the residence of the defendant 
and delivered to his wife, that the judgment was void, and this 
in a collateral proceeding/ 

§ 375. In almost every State tliere is a provision for service 
of this kind, either upon the party personally or at the usual 
place of his residence within the county. Under the above riil- 

1 Salliday v. Bainliill, 29 Iowa, 555; 609; CulveFs Appeal, 48 Conn. 165. 

S. P., Newcomb v. Dewey, 27 Iowa, ^ ISettiemeier v. Sullivan, 97 U. S 
881; Ferguson v. Crawford, 86 N. Y. 444. 

Yol. I.-~28 



434 


TnK Law of Estoppel* 


iiig, every service not made upon the party hi ])erson is eontetrne- 
tive or substituted. If this be correct, there have been in this 
country iiiore void than valid judgments. If a LcgisktiirCj as 
bekveen citizens of the same State, subject to and bound by its 
laws, declares, as between those parties, service may be made by de- 
livering a copy of the summons to the defendant or by delivering 
a copy to some white person of the family, above the age of four- 
teen, at the dwelling-house or usual place of abode of the defend- 
ant, is equal to personal service, it is difficult to perceive where 
the authority of the Supreme Court of the United States or any 
Federal court is given to question it. They certainly have no 
jurisdiction in the original action, for it is between citizens of the 
same State. If they have no jurisdiction in the original action, 
have they, as against a grantee or privy of the defendant in a 
collateral action, if the defendant is bound by the judgment in 
the State court ? Is not every privy in law or estate bound by the 
same judgment? It seems not, for in this case the defendant’s 
grantee, claiming under him, with notice of the judgment, by a 
courr of competent jurisdiction, wl ose record recited tliat the 
defendant was duly served and made default, a judgment under 
whicli the defendant himself had seen iiis property sold some 
fifteen years prior to the time of his conveyance, his debt paid 
with the proceeds thereof, and the execution purchaser in pos- 
session for all that period, he never questioning his title ; aiid yet 
his grantee comes into a Federal court in a collateral action (an 
action of ejectment), and successfully assails a record that is abso- 
lute verity as to his grantor. If this is to be the law, that after the 
statute of limitations bars an action on the original debt, the 
defendant or liis grantee can corniuence proceedings in the fede- 
ral court and recover his property notwithstanding a recital in 
the record of a court of competent and superior jurisdiction 
(having jurisdiction over the territory in which he is a honajide 
resident with Ids family, and having jurisdiction of the subject- 
matter, over the process, and of the trial, — all of these jurisdic- 
tional matters liaving been conferred by the Legislature of the 
State, its judgment is, therefore, binding on the defendant, — 
such court, in order to render a judgment, having been compelled 
to pass upon the question of jurisdiction over the person, in order 
to render its proceedings of any validity), the Federal court will 
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allow liim or liis privies to collaterally assail the jiidgnient so ren<] 
ered and hold it null and void. The whole doctrine of res judi- 
cata had better be blotted out of existence and a new one thus 
formulated. Ho proceedings in a State court are of any eifeet 
against a collateral attack in a Federal court ; the Federal courts, 
under the Fourteenth Amendment, having the constitutional 
right in collateral actions to nullify the most solemn proceedings 
of all State courts (unless the record is tilled with corroborating 
evidence of every fact stated therein, upon which the power of 
the tribunal to hear and determine the cause is founded), as no 
presumption will be made in favor of the validity of a judgment 
unless all these facts, with an accurate hitetory of the defendant, 
in order to identify him, are made part of the record. If the 
court finds that he was served, without reciting the evidence 
upon which it based its finding, its judgment is absolutely 
void. The maxim, Omnia rite esse acta^ &c., although repeat- 
edly and universally applied by every court in the civilized 
world, including the United States Supreme Court, has no appli- 
cation. For after this decision no court can now presume that 
legal tribunals, before rendering judgment, ascertained whether 
they had jurisdiction so to do, especially where they are courts 
of superior jurisdiction, and in all cases where service is made in 
accordance with the thirteenth equity rule of the United States 
Supreme Court or a State statute providing that service may be 
made on the defendant personally, or by leaving a copy at his 
usual place of abode, or with some adult person, a resident of his 
family ; that tlie officer left a copy of tlic summons at the place 
of abode, &c, not because he was unable to deliver it in person, 
but the presumption will be that the officer actually and willfully 
neglected his official duty, for the purpose of making ‘‘ substi- 
nited service” : and a court of competent jurisdiction rendering 
a judgment upon this service, in acuiordance witli such rule or 
statute, unless the return shows on its face why the officer left it 
at the place of the defendant’s abode, renders it without juris- 
diction. The court, by Judge Field, in the Settlemier case says : 

Tlie statute provides that in actioiis in personam service should 
be made by the sheriff delivering to the defendant personally, 
or if he shouhl not be found, to some white person of his family 
over the age of fourteen years, at his dwelling-house or usual 
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place of abode, a copy of tlie complaint and notice to ansv* er. 
The action was for the recovery of money, and tlieslicrlff^s return 
showed that service was made “ hj delivering to the wife of the 
defendant, a white woman, over fourteen years of age, at the 
usual place of aboded’ On a judgment rendered and a recital in 
the record that the defendant, although duly served with pro- 
cess, came not, but made default,’’ the majority of the Supreme 
Court of the United States say : In case the defendant can not 
be found, the inability of the oflBcer to find the defendant should 
be affirmatively stated in his return ; it is not a fact that will le 
inferred/ the authority for substituted service must he strictly 
pursued* A personal judgment rendered against the defendant 
so served, vhere the return of the officer fails to show that the 
defendant could not be found, is void, for want of jurisdiction of 
the court rendering it over tlie person of the defendant.’” This 
is the correct rule in cases of “ constructive or substituted service, 
but the service in this case can not be classed as that kind. Tak- 
ing the rule as an abstract proposition, it is correct, but as applied 
to the facts in the case, it is far from being so. Mr. Juttiee 
Field, who delivered the opinion in this case, also delivered the 
opinion of the Supreme Court of the United States, in the case 
of Galpin v. Page, to which he refers, but he fails to adopt that 
part of hib opinion, in wliicli he, speaking for the court, says: 

The presumptions indulged in support of the judgments of the 
Superior Courts of general jurisdiction are also limited to juris- 
diction over persons within their territorial liinits, 2'^^^'^ans who 
L(tn he reached hy their process^ and also over proceedings which 
are in accordcince with the course of the common law.” The 
parties in this ease were witliin the territorial limits of tluj court, 
yet this universal, well-settled principle was not applied. The 
learned judge evidently disregarded the distinction made hy the 
Supreme Court of the United States, and made by every court in 
the country. The distinction between a direct, and a collateral, 
attack, on appeal or writ of error, if successful, remands the par- 
ties to their rights as they were prior to the rendition of the 
judgment giving an opportunity for the correction of any errors; 
in the case of a collateral attack, the plaintiff is without remedy^ 


* Settlemier v. Sullivan, 97 U. S. 444. 
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upon the ground forcibly stated in Peimoj^er Is ell, and Gal pin 
V, PagGj that the exertion of authority beyond the territorial 
limits of a State is a mere nullity. If a judgment, valid in the 
State where rendered, should, in a collateral action in aiiotlier 
jurisdiction in the same State, be declared void, what effect will 
such determination have upon the judgment in the jurisdiction 
where rendered? Will it restore the parties to their original 
rights? Will it avoid the bar of the statute limitation? Will 
it prevent the defendant from setting up the plea of res judicata? 
Certainly not. By what authority, then, can a Federal court in 
a collateral action bind a State court in declaring a judgment 
rendered between two of its citizens absolutely void? What 
right, in the language of the Supreme Court of the United States, 
has a Federal court to arrogate to it&elf the power to revise or 
review a judgment of a foreign jurisdiction ? If that right is 
conceded, any justice of the peace has the same right to declare 
a judgment of the Supreme Court of the United States void. 
The principle is the same, and while it is to he deprecated that 
such an arbitrary power is supposed to exist and is exercised by 
Federal courts, it needs only to be applied by the inferior tribu- 
nals of a State in order to correct this self-arrogated authority. 
Of Avhat use are statutes of limitation, fixing a specified time for 
complaining of the proceedings of a court? If a party is injured, 
let him complain of it in such time as not to injure his adversary 
by unnecessary delay in asserting his rights, says the Supreme 
Court of the United States if he fails to, and has lost his right 
of complaining, there is another axiomatic principle applicable, 
that no court will permit a man or his privies in a circuitous 
manner to do that which he cannot do directly. Tiie learned 
judge in tliis case ignores every case in the Supreme Court of 
the United States, commencing with Kemp Kennedy, and the 
subsequent cases.® In the last case cited, that court held that a 

^ Yoorhees v. B.ink, 10 Pet. 473 v. Astor, 2 How. 319; Bank v. Moss, 

2 Kemp V. Kennedy, 5 Cranch, 173; 6 How. 40; R R. Go. v. Stimpson, 14 

Thompson v. Tolmle, 2 Pet. 157, U. Pet. 458; Erwin v. Lowrey, 7 How. 
S. V, Arredondo, 0 Pet. 729; Yoorhees 181; Nations v. Johnson, 34 How, 203; 
Y. Bank, 10 Pet. 449; Watkins, in re, Parker v. Kane, 23 How. 14, Gunn v. 
3 Pet. ik; B. I. v. Mass., 13 Pet, 64G; Plant, 91 U. S. G64, Hull v. Ilutcliin- 
Cocke v. Halsey, 16 Pet. 87, Orignon son, 14 How. 588, Gaines v. Belt 12 
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certificate of stock in the possession of a party in the so called 
Confederate States, during tlio late war, was legally in the ciibtudy 
of the court, by the simple fact that the marshal had retiirucd 
that he seized it, his seizure being a garnishment process upon 
the corporation issuing the stock, and it was held to be legally 
confiscated upon the strength of that return, which was made hy 
an officer, and not by a court, and the doctrine thus announctxl ; 

We hold that wherever a judgment is given by a court having 
jurisdiction of the parties, and of the subject-matter, the exercise 
of that jurisdiction warrants the presumption that the facts 
which were necessary to confer jnribdiction were foundd’^ 

In another opinion by Judge Field : The recital in the record 
of a proceeding under a statute, of facts necessary to give such 
jurisdiction diY<d jprima facie evidence of the facts recited. The 
jurisdiction existing, the subsequent action of the court in the 
exercise of its judicial authority, can only Ve questioned on 
appeal^ “ Every presumption is to be indulged in in favor of 
their jurisdiction ; and their judgments, however erroneouh, can- 
not be questioned, when introduced collaterally, unle&s it be 
shown affirmatively that they had no jurisdiction.''' The courts 
are presumed to have adjudged every question necessary to jus- 
tify the order or decrec.'‘ ‘‘ It is an axiom of tiie law that when 
a judgment of a court is offered in evidence collaterally in 
another suit, its validity cannot be questioned for errois tliat do 
not affect the jurisdiction of the court which rendered 
This ease was a proceeding in rem^ in which any number of 
iricgnlarities appeared, sufficient to reverse the judgment on 
appeal, but none to avoid it collaterally,” Tiie sanic (*ourt 
by Mr. Justice Wayne, say, “with wluit propriety tlien can 
this court now be called upon to review a jndginent of the 
parish court of New Orleans, for any irregularity or illegality 
in the proceedings of that court, it either exibted, when there 

How. 5G4; McCall t Carpenter, 18 801 

How. 805; Shrivel* v. Lynn, 2 How. 2 Comstock v. Crawford, 8 "Wall. 
56; McGoon v. Scalers, 9 Wall. 23: 396. 

Gray Y Brignardello,! Wall. 634; l^Iil- » Harvey v. Tyler, 2 Wall. 343. 
ler V. U. S., 11 Wall, 391. ‘^Florentine v. Barton, 2 Wall. 

^ Erwin v. Lowiey, 7 How. 181; 216. 

affirmed in Miller v. U. S., 11 Wall. s Cooper v. Keynolds, 10 Wail. 808. 
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conid Lave been an appeal to tLo Supreme Court of LoiUbiana 
for its protection? This court lias never done so in any case in 
wLi^li the subject matter of the suit, bein^^ within the jorisdic- 
tion of the State court, upon an allegation that its judgment was 
contrary to tlie laws of the State. That court had full power, 
it exercised its jurisdiction, and the legality of its judgment 
cannot he questioned by this court.’’* 

§ 376. In the Settleraeier ease the fourteenth amendment is 
not referred to, as in the cases of Peiioyer v, Neff and Galpin v. 
Page ; not being in point, as the judgment debtor was not sceldng 
to avoid or impeach the judgment, his acquiescence in it for fifteen 
or sixteen years, and the sale under it, made it ms jtuUcaia as to 
him ; though it might have been reversible for error by the 
Supreme Court of the State, if proceedings had been commenced 
for that purpose within the statutory time. Mr. Justice Field 
cites the case of Trullenger u. ToddJ in wdiich the judgment was 
reversed upon appeal, and the cause remanded to the court below 
for sufficient service to be shown before lendering judgment. 
That case establishes the rule stat(M] by Mr. Jubiiee Wayne, in 
the case above cited; that the Settlemeier case was subject to 
appeal and reversal in a direct proceeding by the Supreme Court 
of Oregon (and had the defendant appealed from tlic judg- 
ment it might have been set aside, the cause remanded, and the 
sheriff allowed to amend his return so as to show why he did not 
serve the defendant in person, if that was necessary), and there- 
fore not subject to review or attack in a collateral action by a 
Federal court. It is under this rule j*es judicata. It is an irreg- 
ularity merely, which did not avoid the judgment, but as to all 
collateral attacks it wuis res judicata. 

§ 377. There are two^great objections to the doctrine sought 
to be established in the Settlemeier case. Tlie first is to the con- 
struction given to this mode of service. Such service, if not 
technically personal service, is by statute in the various States 
such service as will support and autliorize a court to render a 


1 Adams v, Preston, 23 How. 488; 471; Gaines v. Chew, 3 How. 619; 

Fouvergne v. Hew Orleans, 18 How. Tarver v. Tarver, 9 Pet. 174. 

* 5 Oreg. 36. 
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personal Judgment.^ It is not a siiWitiite for personal service, it 
is not in any sense constructive, it does not require any proceed- 
ing to warrant an order of publication, for none could be made 
in a case between citizens of the same State in an action brought 
in a court having territorial jurisdiction over the parties. Tlie 
defendant was a resident of the State of Oregon, he was bound 
by its laws as to the mode of service, and if he had any grievance 
the same power that made its laws created tribunals to afford him 
adequate relief. It is not coiibtructive service or substituted 
service in the sense in which the term is used as service by 
publication. The Supreme Court of the United States by the 
13th equity rule has adopted a similar mode of service by the 
delivery to the defendant in person or the delivery to some adult 
person either resident or a member of the family at the dwelling 
house or usual place of abode of the defendant.’’ And no ques- 
tion has ever yet been made under this kind of service that it 
was either substituted or would not warrant the Federal courts in 
rendering a decree m either by default or otlier- 

v;ise. And in a late ease in the Federal courts (with the deci^ion 
in the Settlemeier case, as conclusive upon the question of 
service), the court held that where there was a store in the 
lower part of the building which was used by the defendant as a 
place of business and the upper part as his dwelling, that service 
by delivering a copy of the subpoena for the wife, to her hus- 
band, was sufficient service on the wife.“ In this case the marshal 
was not required to state in his return why he did not ascend to 
the upper part of the building and find the wife, and failing to 
iind her in her place of abode, he left the copy with her husband 
— ‘‘such service being substituted service according to the Sertle- 
meier case.” 

§ 378. The second objection is that it abrogates the doctrine 
founded on this general rule, that a question or fact, once 
determined and adjudged, by a court having authority to make 
the inquiry and adjudication, is conclusively determined, unless 
the judgment is sefc aside on appeal to some higher court, or upon 
some direct proceeding within the recognized rules of law to 

® Dunklee v. Elston, 71 Ind. 585; Hallv. Graham, 49 Wis. 553. 
Smithson y. Briggs, S3 Gratt. ISO; ® Ins. Co. v. Wulf, 9 Biss. 285. 



Judgments of Infeuioe Courts. 


441 


aimiil iV It is also well settled that when the question of juris- 
diction is one of fact, and is decided bj the court wliose proceed- 
ings are in question, the decision is final whether the question 
arises on a writ of error, or in a collateral action.® The Supreme 
Court of the United States say where a decree is an adjudication 
of all the facts necessary to give jurisdiction, whether they 
existed or not is immaterial if no appeal is taken, the rule is the 
same whether the law gives an a appeal or not, it is conclusive 
on all whom it concerns and it is also held, where the court has 
jnribdiction over a particular class of cases, it is the province of 
the court to determine for itself whether the particular case is 
within its jurisdiction.* 

§ 379. In the leading case ofVoorhees -y. Bank of United 
States, the Supreme Court of the United States said; ^‘Itis 
among the elementary principles of the common law, that 


^ Grignon v. Astor, 2 How. 338 ; 
Watkins, Ex parte, 3 Pet. 204; U. S, v. 
Anedondt), 6 Pet. 'JOO, Bogart, in re, 
2 {Sawyer, 401; Florentine v. Barton, 

2 Wall. 216; Comstock v. Crawford, 

3 Wall. 403; Caujolle v. Ferrie, 13 
Wall. 465; McNitt v. Turner, 16 Wall. 
303; Mokr v. Mannierre, 101 U. S. 
424; Haggartv. Morgan, 5 N. Y. 429; 
Erwin v. Lowrey, 7 How. 172; Mc- 
Oormick v. Siillivant, 10 Wheat, 199 ; 
Kennedy v. Bank, 8 How. 611; Skil- 
lern v. May, 6 Cranch, 267, Bridge 
Co. V. Stewart, 3 How. 424; Smitli v. 
Kernochen, 7 How. 216; Jones v. 
League, 18 How. 81; De Sorby v. 
Nicholson, 3 Wall. 423; Evans v. Gee, 
11 Pet. 83; Wicklifife v. Owings, 17 
How. 43; Lucas v. Todd, 28 Cal. 
185; Haynes v. Meeks, 20 Cal. 313; 
Fihlier v. Bassett, 9 Leigh, 119: 
Andrews v. Avory, 4 Gratt. 229; 
Abbott V. Coburn, 28 Yt. 6G7; Bur- 
dett v. Silsbee, 15 Tex. 015; Johnson 
V. Beazely, 65 Mo. 264; Bumsted v. 
Read, 31 Barb. 664; Bolton v. Brew- 
ster, 32 Barb, 393; Holmes v. Ry. Co., 
6 Sawyer, 262; Taut v. Wigfall, 65 


Ga. 412; Brockenborough v. Melton, 
55 Tex. 493; Candy v. Ilanmorc, 76 
Ind. 125; Stale v. Slaughter, 80 Ind. 
697. See Ante, § 60, pp. 58, 59 and 
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* Riley V. Waugh, 8 Cush. 220, R. 
R. v. Evansvilie, 15 Ind. 395; Cooper 
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Owen, 10 Barb. 22; Botslord v. 
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Union, 73 III. 337; Davis v. Dresbach, 
81 111. 393; Todd v. Crump, 5 McLean, 
172; Searie v. Galbraith, 73 111. 200; 
Monow V. IVeed, 4 Iowa, 88; Lynn 
v. Vanalta, 35 Iowa. 535; Shawban 
V. Loffer, 24 low a, 226; Bowman v. 
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whoever would complain of the proceedings of a courts must do 
it ill such time as not to injure his adversary by unnecessary 
delay in the assertion of his right. It he objects to the mode in 
which he is brought into court, he must do it before he siibniils 
to the process adopted. If the proceedings against him are not 
conducted according to the rules of law and the court, he must 
move to set them aside for irregularity ; or, if there is any defeiT 
in the form or manner in which he is sued, lie may assign those 
defects specially, and the court will not hold him answerable till 
such defects are remedied. But if he pleads to the action 
generally, all irregularity is waived, and the court can decide 
only on the rights of the parties to the subject matter of con- 
troversy ; their judgment is conclusive, unless it appears on the 
record that tlie plaintiff has no title to the thing demanded, or 
that in rendering judgment they liave erred in law; all defects 
in setting out a title, or in the evidence to prove it, are cured, as 
well as all irregularities which may have preceded the judg- 
ment. So long as this judgment remains in force, it is in itself 
evidence of the right ot the plaintiff to tlie thing adjudged, and 
gives him a right to process to execute the judgment ; the 
errors of the court, however apparent, can be examined only by 

appellate power; and by the laws of every country a time is 
fixed for such examination, whether in rendering judgment, 
issuing executions, or enforcing it by process of sale. Xo rule 
can be more reasonable, than that the person who complains of 
an injury done him, should avail himself of his legal i-ights in a 
reasonable time, or that that time should he limited by law. 
This has been done by acts of limitation on writs of error and 
appeals. If that time elapses, common ju'^tice requires that what 
a defendant cannot do directly in the mode pointed out by law, 
he shall not be permitted to do collaterally by evasion 

g 380. ‘‘ A judgment or execution irreversible by a superior 
court cannot be declared a nullity by any authority of law. If it 
has been rendered by a court of competent jurisdiction of the 
parties and the subject mai ter, with authority to use the process 
it has issued, it must remain the only test of the respective rights 
of the parties to it. If the validity of a sale under its process 
can be questioned for any irregularity preceding the judgtnent, 
the court which assumes such power places itself in the position 
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of that which rendered it, and deprives it of all power of 
regulating its own practice or inodes of proceeding in the 
progress of a cause to judgment. If after its rendition it is 
declared void for any matter which can be assigned for error 
only on a writ of error or appeal, then such court not only 
usurps the jurisdiction of an appellate court, but collaterally 
nullifies -what such court is prohibited by express statute law 
from even reversing. If the principle once prevails, that any 
proceeding of a court of competent jurisdiction can be declared 
to be a nullity by any court, after a writ of error or appeal is 
barred by limitation, every County Court, or justice of the peace 
in the Union, may exercise the same right, from which our own 
judgments or process would not be exempted* The only 
difference in this respect between this and any other court is, 
that no court can revise our proceedings; but that difference 
disappears, after the time prescribed for a writ of en*or 
or appeal to revise those of an inferior court; of the United 
States or of any State ; they stand on the same footing in law.” 
‘‘The errors of the court do not impair their validity, binding 
till reversed, any objection to their full effect must go to the 
authority under which they have been conducted. If not 
warranted by the constitution or laws of tlie land, our most 
solemn proceedings can confer no right which is denied to any 
judicial act under color of law, whieli can properly be decnioil to 
have been done coram noiijudt'je; that is, by persons assuming 
the judicial function in the given case without lawful authority. 
The line which separates error in judgment from the u^urpatiun 
of power is very definite; and is prechely that which cienutes 
the cases wliere a judgment or decree is reversible only by an 
appellate court, or may be declared a nullity eollateralij. wlien 
it is offered in evidence in an action concerning the mailer 
adjudicated, or purporting to have been so. In tiie one case, h 
is a record importing absolute verity, in the other, mere waste 
paper ; there can bo no middle cliaracter assigned to jmlicuii 
proceedingwS, which are irreversible lor error.’” 

§ 381. Confessedly, the defendant was within rlie jurisdic- 
tion of the court. At the^ time the suit in question was eom- 


1 Voorhees v. Bank, 10 Pet. 440. 
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oieneedj lie resided tliere with his familjL The summons w<.s 
left with liis wife, at his nsual place of abode ; there was no 
question raised in this case that it was not so served, and that it 
wnis not his usual place of abode, and if it was not good service 
of the piocess, it was on account of the omission of the person 
serving it, to state in his return that the defendant was nut per- 
sonally found. But, the infirmity of this objection is, that the 
Federal court was bound to assume, in absence of all proof upon 
the subject, that such service was actually made — that is, a ser- 
vice unaccompanied with this statement was valid by the laws 
of Oregon. This is a presumption de jiire^hQcmse the leeord 
showed that the court rendering judgment declared such service 
was due and legal, or, in the language of the record, liuit said 
defendant was duly served.” It is one of the unquostionablo 
prerogatives of every independent government to prescribe the 
method by which parties interested shall be apprised of tlie pend- 
ency of proceedings in its tribunals, and such method can be 
repudiated and the adjudication founded thereon can be invali- 
dated by the courts of other governments, State or National, 
only where it is so plainly inefficacious as a means of notifica- 
tion that its nominal operation must, in the main, result in decis- 
ions against persons out of the jurisdiction, and who have no 
knowledge of the danger with which they are threatened. The 
rule established by the authorities, to which reference ha* been 
made, is, that the judgment cannot be disregarded in the collat- 
eral suit, unless the notice to bring the defendant into court has 
been, on account of its inefficacy, inconsistent with that genei*al 
canon of jurisprudence which, in all cases, requires that a person 
must be offered a hearing before his rights can be affected by 
judicial action. But it is undeniably clear, that copy of process 
left with the wife of the party is not a notice of this character. 
It may be wise legislation to prescribe tliat the server of the 
summons shall state in his return the reason why lie pursued one 
of tlie alternative methods of serving process, in all cases where 
he does not serve the party personally. Or, it may be wise leg- 
islation to permit personal service oul}^ and compel a return to 
be made before a copy of process can be left at the nsiial place 
of abode of a defendant, with his wife or some adult person over 
the age of fourteen, but it would be altogether extravagant to 
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iii&ist that sucli completeness of service is one of tlie inalienable 
riglits of men. The laws of a State on this subject can be repu- 
diated bj’^ the courts of a sister State or the Katioii, wlien they 
are so framed as to clearly violate any of tho^o fundamental 
maxims on which society rests. It would seem quite fanciful to 
say that a law belongs to such condemned class, that deolare^ that 
it shall be a sufBeient citation to a person sued, to deliver him a 
copy of the summons personally, or if not found to some white 
person of his family over the age of fourteen, at his dwelling 
house, or usual place of abode. Such a mode of service could 
scarcely, under any circumstances, be used as an instrument of 
fraud, and, in almost every instance, would effect its purpose of 
giving to the defendant the requisite information. In the^e 
cases the question is never whether the citation ordained by the 
foreign law is of a character to commend itself to the judgment, 
but it is whether, for the purpose for which it is de>igi!ed, it is, 
in substance, entirely nugatory. Inegulaiities in the service of 
process must be objected to before the court in which such pro- 
cess is returnable, and, unless they are so radical as practically to 
strip the summons of all citatory etiicacy, they cannot be allowed, 
in any jurisdiction, to liave the effect of annulling the judg- 
ment. Any other rule than this would deprive the most solemn 
decisions of the highest courts of other States of all their legal 
value, when endeavored to be enforced extra-territorial ly ; or 
when used in collateral actions to maintain rights dependent 
on such adjudications ; virtually, they would bo converted into 
mere matters inpais^ altogether dependent on the statements 
which the party served with process might make with respect to 
possible imformalities occurring at the time of the service of 
such process.”^ No irregularity in the service of process unless 
such as deprived it of all citatory effect is available against the 
judgment ensuing upon such process/ So, where the record 
shows the service of a summons, actual or constructive, or where 
the judgment shows that the parties appeared, or that due notice 
was given, the judgment is conclusive until reversed or vacated 

2 Beasley, J., in Jardiney. ReicRert, Downer v. Sbaw, 23 N. H, 277; 
89 N. J. L. 105. Mowray v. Chase, 100 Mass. 70 ; Hale 

8 Jardine v. Reichert, 89 N. J. L v. McOomas, 59 Tex. 484 ; Harris v. 
165 ; ]\Iarphy v. Winter, 18 <4a. G90 ; McClannahan, 11 Lea, 181. 
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by some direct proceeding. It cannot be assailed in a collateral 
proceeding, merely because the evidence of some of the prelim- 
inary steps to bo taken in the inception of the action is not ioiiiid 
on file.^ 

The doctrine is that the court where there is no appearance 
is bound to decide whether the defendant had legal notice of the 
pendency of the action/ before it can render a valid jiidgineiit. 

§ S82. The rule applied by the majority of the Supreme 
Court in the Settlemeier case is, we think, a wide departure from 
long established and well settled principles ; without any refer- 
ence to the long line of authorities, any number of which are 
cited in this wmrk, and which it would be nselesKS to repeat here, 
it has set aside principles so firmly imbedded in the law of funda- 
mentals that they have never yet been cpiestioned by any tribu- 
nab The maxim, Omnia jpraesiimimtur rite et 8ole?miiter esse acia^ 
by this decision, has virtually no application to judgments of 
courts of general or superior jurisdiction. Tlie decision in the 
Settlemeier case emanating from the highest tribunal in tlie 
Nation, much more time has been devoted in endeavoring to 
show its wide departure from principle than if the decision had 
been rendered by a State court, and its effect limited to that one 
State. 

§ 383. The Supreme Court of the United States, by Mr. 
Justice Field, say : ‘‘It is undoubtedly true that a superior court 
of general jurisdiction, proceeding witliin the general scope of 
its powers, is presumed to act rightly. All intendments of law 
in such cases are in favor of its acts. It is presumed to have 
jurisdiction to give the judgment it renders until the contrary 
appears. And this presumption cmibraces jurisdiction not only 
of the cause or subject matter of the action in which the judg- 


^ Farmer’s Ins. Co. v. Highsmitb, 
44 Iowa, 330; Wooclbuny v. IStaguire, 
42 Iowa, 339; Lyon v. Vanatta, 35 
Iowa, 525. 

“ Dowell V. Lahr, 77 Ind. 146; 
Reilly v. Lancaster, 39 Cal. 354; Mc- 
Carslcy y. Fulton, 44 Cal. 354; Krug 
V. Davis. 80 Ind. 309; Oppenheim v. 
By. Co., 6’5 Ind. 471; Baird v. Hail 


70 Ind. 469; Dequindie v. AYilliams, 
31 Ind. 444; Spalding v. Baldwin, 31 
Ind 37G, IMc Alpine v Sweetzer, 76 
Ind. 78; llelphenstine v. Bank, 65 Ind. 
582, S. C., 32 Am. 11. 86, Pressler v. 
Turner, 57 Ind 50; Stout v. Woods, 
79 Ind. 108; Hume v. ConduiU, 70 
Ind. 598; Snelson v. State, IG Ind. 29; 
Paris V. Reynolds 70 Ind. 359. 
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iiient is given, bnt of the parties also. The former will geiief' 
ally appear from the character of tlie judgment, and will be 
determined by the law creating the court or prescribing its gen- 
eral powers. The latter slioiild regularly appear by evidence in 
the record of service of process upon the defendant or his ap- 
pearance in the action. But when the former exists the latter 
will be presumed.” 

§ 384. The presumptions, which the law implies in support 
of the judgments of superior courts of general Jurisdiction, only 
arise with respect to jurisdictional facts concerning which the 
record is silent. Presumptions are only indulged to supply the 
absence of evidence or averments respecting the facts presumed. 
They have no place for consideration when the evidence is dis- 
closed or the averment is made. When, therefore, the record 
states the evidence or makes an averment with reference to a 
jurisdictional fact, it will be understood to speak the truth on 
that point, and it will not be presumed that there was other or 
different evidence respecting the fact, or that the fact was other- 
wise than as averred. If, for example, it appears from the return 
of the officer, or the proof of service contained in the record, that 
the summons was served at a particular place, and there is no 
averment of any other service, it will not be presumed that 
service was also made at another and different place ; or if it 
appear in like manner that the service was made upon a person 
other than the defendant, it will not be presumed, in the silence 
of the record, that it was made upon the defendant also. Were 
not this so, it would never be possible to attack collaterally the 
judgment of a superior court, although a want of jurisdiction 
might be apparent upon its face ; the answer to the attack would 
always be that, notwithstanding the evidence or the avermeni 
the necessary facts to support the judgment are presumed.” 

The presumptions indulged in support of the judgments of 
superior courts of general jurisdiction are also limited to jurisdic- 
tion over persons within their territorial limits, persons who can 
be reached by their process, and also over proceedings which are 
in accordance with the course of the common law.” 

§ 385. The tribunals of one State have no jurisdiction over 
the persons of other States unless found within their territorial 



448 


Thb Law of Estoppel. 


limits; they cannot extend their process into other States, and 
any attempt of the kind would be treated in every otlier forum 
as an act of usurpation without any binding efficacy. ' The 
authority of every judicial tribunal, and the obligation to obey 
it, are circumscribed by the limits of the territory in which it is 
established.’' ' The courts of a State, however general may be 
their jurisdiction, are necessarily confined to the territorial limits 
of the State.’ Their process cannot be executed beyond those 
limits; and any attempt to act upon persons or things beyond 
them would be deemed a usurpation of foreign sovereignty, 
not justified or acknowledged by the law of nations. Even the 
Court of King’s Bench, in England, though a court of general 
jurisdiction, never imagined that it could serve process in Scot- 
land, Ireland or the colonies, to compel an appearance, or justify 
a judgment against persons residing therein at the time of the 
commencement of the suit. This results from the general prin- 
ciple that a court created within and for a particular territory is 
bounded in the exercise of its powers by the limits of such terri- 
tory. It matters not whether ic be a kingdom, a stale, a county, 
or a city, or other local district. If it bo the former, it is neces- 
sarily bounded and limited by the sovereignty of the goverimient 
itself, which cannot be extra-territorial ; if the latter, then the 
judicial interpretation is, that the sovereign has chosen to a-sigu 
tliis special limit, short of his general anthonty.”'' Such is the 
familiar, reasonable and just principle of the law of nations: and 
it is scarcely siipposable that the framers of the OomCitmion 
designed to abrogate it between States which wert^ to remain as 
independent of each other, for ail but national poiposcs, they 
were before the lievolution. Certainly it was not intendt^d to 
legitimate an assumption of extra-territorial jiirisdict on wliich 
would would confound all distinctive pi inciples of separate ^ov- 
ereighty.”^ 

§ 386. “ Whenever, therefore, it appears from the inspection 
of the record of a court of general juribdiction that the defendant 
against whom a personal judgment or decree is rendered, was, at 
the time of the alleged service, without the territorial limits of 


» ]5urge, Commentaries on Colonial * Picquet v. Swan, 5 Mason, 40. 
and Foreign Law, 1044. « Steel v. bmith, 7 W. & S. 451, 
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the court, and thus beyond the reach of its process, and that he 
never appeared in the action, the presumption of jurisdiction 
over his person ceases, and the burden of establisliing the juibs** 
diction is cast upon the party who invokes the benefit or protec* 
tion of the judgment or decreed It is a rule as old as the law, 
and never more to be respected than now, that no one shall be 
personally bound until he has had his day in court, by wbieli is 
meant, until he has been duly cited to appear, and has been 
afforded an opportunity to be heard. Judgment without such 
citation and opportunity wants all the attributes of a judicial 
determination ; it is judicial usurpation and oppression, and never 
can be upheld where justice is justly administered.'^ 

§ 387. ‘^Wlien, therefore, by legislation of a State con- 
structive service of process by publication is substituted in place 
of personal citation, and the court upon such service is authorized 
to proceed against the person of an absent party, not a citizen of 
the State nor found within it, every principle of justice exa. ts a 
strict and literal compliance wdth the statutory provisions. It may 
be doubted if a case can be found which sanctions any intend- 
ment of jurisdiction over the person of the defendant when the 
same is to be acquired by a special statutory mode without 
personal service of process. If jurisdiction of the person of the 
defendant is to be acquired by publication of the summons in 
lieu of personal service, the mode prescribed must be strictly 
pursued.’’® 

“ But it is said that the court exercises the same functions 
and the same power whether the service be made upon tlic 
defendant personally or by publication, and that, therefore, the 
same presumption of jurisdiction should attend the judgment of 
the court in the one case as in the other. This reasoning would 
abolish the distinction in the presumptions of law when applied 
to the proceedings of a court of general jurisdiction, acting 
within the scope of its general powers, and when applied to its 
proceedings had under special statutory authority. And, indeed, 

^ Galpin v. Page, 18 Wal]. 366; v. Chambers, 53 Cal. 635. 

Osgood v. Blackmore, 59111. 251; Bo^s- * Jordan v. C4iblin, 12 Cal. 100; 
ford V. O’Connor, 57 111. 72; Beicher Eicketson v. Eichardson, 26 Cal 149; 

McMiim V. 'Wheclan, 2? CuL 300. 
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it is contended that there is lu substantial ground for any 
distinction in such cases. The distinctioii, nevertheless^ has 
long been made by courts of the highest character, both in this 
country and in England, and we had supposed that its existence 
was not open to discussion. However high the authority to 
whom a special statutory power is delegated, we must lake care 
that in the exercise of it the facts giving jurisdiction plainly 
appear, and that the terms of the statute are complied with. 
This rule applies equally to an order of the Lord Chancellor as 
to any order of Petty Sessions.’’^ 

The qualification here made, that the special powers con- 
ferred are not exercised according to the course of the common 
law, is important.'^ When the special powers conferred are brought 
into action according to the course of that law, that is, in the 
usual form of common law and chancery proceedings, by 
regular process and personal service, wheie a personal judgment 
or decree is asked, or by seizure or attachment of the property 
where a judgment in rem is sought, the* same presumption of 
jurisdiction will usually attend the judgments of the court as in 
cases falling within its general powers." But where the special 
powers conferred are exercised in a special manner, not accord- 
ing to the course of the common law. or where the general 
powers of the court are exercised over a class not within its 
ordinary jurisdiction upon the performance of prescribed condi- 
tions, no such presumption of jurisdiction will attend the 
judgment of the court. The facts essential to the exercise of 
the special jurisdiction must appear in such cases upon the 
record.”* 

§ b88. The extent of the special jurisdiction and the coii- 
ditions of its exercise over subjects or persons necessarily depend 
upon tbe terms in which the jurisdiction is granted, and not 
upon the rank of the court upon which it is conferred. Such 
jur'sdictioii is not, therefore, the less to be strictly pursued 
because the same court may possess over other subjects or other 
persons a more extended and general jurisdiction. The ineon- 

^ Ciiristie v. Unwin, 8 Perry & ^ Harvey v. Tyler, 2 Wall. 882. 

Davison, 208. ^ Galpin v. Page, 18 Wail. 866. 

« Morse v. Presby, 25 H. 302 
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veniences which may occasionally result from this course of 
decision are more than compensated by the lesson which it 
teaches, that from whatever source power may come it will fail 
of effect when unaccompanied by right.” ^ 

§ 389. Whenever a party seeks the aid of a court of jus 
tice to enforce his rights, and submits his case and objec- 
tions to the decision of a court, and invites it to decide upon 
them, and makes no objection to the Jurisdiction until after the 
court has heard and adjudicated, he is estopped from subsequently 
objecting to its decision and the proceedings taken thereon.’® 
Thus, one who petitions a court for appointment as a guardian 
or administrator, and has acted as such, cannot, when sued, deny 
the power of the court to make the appointment.® So, where a 
party is served with notice to appear and defend an action com- 
menced against him, and for defects in the service or irregularity 
a court would have no Jurisdiction over him, and he appears and 
pleads to the merits, or files a motion for security for costs, he is 
estopped from afterwards questioning the Jurisdiction of the 
court on the ground of the insufiiciency of the writ. So, a 
general appearance by the defendant estops him from pleading 
any defect in the service. Thus, where a summons was served 
on the agent of a corporation, and by sending a copy through the 
post-ofiice directed to the manager, secretary, etc., at the com- 
pany’s office, an appearance was entered for the company and 
Judgment rendered against it. The Judgment was held valid, 
and a plea alleging the absence of sufficient service is bad.^ If a 
court has Jurisdiction of the subject-matter, and a party lias 
some privilege which exempts him from the jurisdiction, he may 


J Galpin v. Page, 18 Wall. 36G; 
Penn oyer v. Neff, 95 U. b. 714; 
Belcb(‘r v. Cliambers, 53 Cal. 035; 
JSenicha v. Lowe, 74 111. 274; Grigsby 
V. Barr, 14 Bush, 330; Alversou v. 
Dennisou, 40 Mich. 179; Mickey v. 
Stratton, 5 Sawyer, 475; Shepard 
V. Wright, 59 How. Pr. 512. 

® Reg. v. Galop, 29 L. J. Me. 30; 
Brown v, Haines, 12 Ohio, 1 ; Ela v. 


McConnihe, 35 N. H. 729; Mandeville 
V. Mandeville, 35 Ga. 243; Stevenson 
V. Miller, 2 Litt. 306. 

2 Hines v. Mullins, 25 Ga. 606; 
Mandeville v. Mandeville, 35 Ga, 243; 
Harbin v. Bell, 54 Ala. 389. 

^ Dun V. Keegin, 4 111. 202; Ryan v. 
Driscoll, 9 C. L. N, 196 ; Center v. 
Gibney, 71 111. 557; Johnson v. John- 
son, 12 Bush, 485; Sheehy v. Frofe® 
sional, &c. Co., 2 C. B. N. S. 211. 
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waive the privilege, and cannot thereafter question the Judg- 
ment.* 

§ 390. Judgments of any court may be iinpeaclied by strang- 
ers to them, for fraud or collusion, but the proposition as stated 
is subject to certain limitations, as it is only those strangers who, 
if the Judgment is given full credit and effect, would be preju- 
diced in regard to some pre-existing right, who are permitted to 
set up such a defense. Defenses of the kind may be set up by 
such strangers. Hence the rule that whenever a Judgment or 
decree is procured through the fraud of either of the parties, or 
by the collusion of both, for the purpose of defrauding some 
third person, such third person may escape from the injury thus 
attempted, by showing, even in a collateral proceeding, the fraud 
or collusion by which the judgment was obtained^ Third 
persons only, however, can set up such a defense. Heiiher 
the parties, nor those entitled to manage the cause or to appeal 
from the judgment, or their privies, are permitted to make 
such defense in any collateral issue/ Thus, a judgment may be 
impeached for the purpose of showing tluit it was prueiired by 
the debtor for the purpose of avoiding the operation of the 
Bankrupt Act. Evidence for that purpose is admis&ible to show 
— (1) That it was procured within four months prior to tiling 
the petition in bankruptcy, and with a view of giving the plaiiit- 
ift’ a preference over the other creditors. (2) That the debtor 
was insolvent at the time. (3) That the plaintifl: had at tlie 
time reasonable cause to believe that the defendant was insolvent, 


^ Harrison v, Howan, Pet. C, C, 
4S4; Ovei street v. Brown, 4 McCord, 
79; Cleveland v. Welsh, 4 Mass. 593; 
Campbell v. Cowdon, Wiiglit (O ) 
484. and see Post, Ch. XII., for 
numerous instances and cases. 

Ciosby V. Leng, 12 East, 400; Ins. 
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peace, 2 Met. 114; Sidensparker v. 
Sidenspaiker, 52 Me. 481. 

3 Ilomer v. Fish, 1 Pick. 435; Kail- 
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A-tkinson v. Allen, 11 Vt 619; Granger 
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Griswold, 9 Mo. 784; Townsend v. 
Kern, 2 Watts, 180; Smith v. Kern, 
26 Me. 411; Mason y. Messenger, 17 
Iowa, 261; Osborne v. Moss, 7 Johns 
IGl; Mosely y. Mosely, 16 K. Y. 334. 
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and that he procured the judgment to give the plaintiff such a 
preference/ Competent evidence is admissible to prove those 
facts, but a judgment is no more liable to collateral impeach- 
ment in proceedings under the Bankrupt Act, except for 
the purpose of showing that the judgment in question was 
designed as a means of avoiding the equal distribution of the 
debtor’s estate among his creditors than it is to such impeach- 
ment in the courts where it was rendered/ A judgment 
on a demand allowed cannot be collaterally brought into 
question. No objection can be taken to it unless the want 
of jurisdiction appears on the face of the proceeding; its 
allowance, unless appealed from, is like a judgment res ailjndi- 
mta^ and such judgment cannot be questioned for error or irreg- 
ularity. In Rhode Island the probate of a will by the proper 
probate court of tbe State is conclusive upon the question of the 
validity of a will to pass real estate. In Massachusetts it has 
been repeatedly held that if a court of probate assumes a power 
wdiich has not been conferred upon it, or departs from the course 
prescribed by law in exercising the powers conferred upon it, 
its decree will not only be erroneous, but wholly destitute of 
validity, and may be treated as a nullity in any collateral pro- 
ceeding in which the question arises,® and this seems to be the 
well-settled rule in all the States. 

§ 391, It is a well settled principle of equity that fraud viti- 
ates all transactions even the most solemn, and judgments are not 
beyond attack on tliis ground."* But judgments are imj)eachable 
for those frauds only which are extrinsiG to the merits of the case, 
and by which the court has been imposed upon or misled into a 
false judgment. They are not impeachable for frauds relating to 
tlie merits between the parties. All mistakes and errors must be 

^ Buchanan v. Smith, 16 Wall. 27?; * Nealis v.Dick, 72 Ind. 374; Queen v. 

Wager v. Ilail, 16 Wall 584; Sliawhaii Sadlers Co., 10 H L. C.404; Webster v. 
V. AYherritt, 7 How, 644; Marshall v. Reid, 11 How. 487; Claik v. Douglass 
Lamb, 5 A. & B. N. S. 126; Fernald v, 02 Pa. St, 408; Carpeutier i Hart, 5 
Hi ay, 12 Cush. 596; Scammonv. Cole, Cal. 406; Duchess of Kingston’s Case, 
5 N. B. R. 257. 20 IIow. St. 554; U. S. v. Throck- 

2 Palmer V. Preston, 45 Vt 154. morton, 98 U. S. 61; Ross v. Wood, 

8 JenkB y. Howland, 3 Gray, 536; 70 K T. 8; Amador y. Mitchell, 59 

Peters y. Peters, 8 Cush. 529. Cal. 168. 
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corrected from within, by motion for a new trial, or to re-open 
the judgment, or by appeal. In the language of Do Grey, Chief 
Justice, the judgment is a direct and decisive sentence upon 
the point, and, as it stands, to be admitted as conclusive evidence 
upon the court, and not to be impeached from within, jet like 
all other acts of the highest judicial anthoritv, it is impeachable 
from without Although it is not permitted to show that the 
court was mistaken, it may be shown that they 'were misled. 
Fraud is an extrinsic collateral act, which vitiates the most 
solemn proceeding, of courts of justice.’^* Tlie fraud,'’ says 
the Court of Appeals of New York, which will justify equit- 
able interference in setting aside a judgment or decree, must be 
actual and positive, not merely constructive ; it must bo fraud 
occurring in the conception or procuremont of the judgment or 
deerce, which was not known to the part}’ at the time, and for 
not knowing wdiich lie is not chargeable with negligence.^ 

§ 392. Judgments cannot be reviewed or defeated by a court 
of equity upon any suggestion that the court rendering such 
udgment misapprehended the law, or was mistaken as to the 
evidence before it, even if that consisted of fabricated papers 
supported by perjured testimony. When the very questions 
presented by a bill in equity (asking relief from such judgment) 
were necessarily involved in the proceedings before the court i\i 
law, and the credibility of the testimony offered was a matter 
there considered ; thus, whether a deed, note or contract pro- 
duced by the plaintiff’ was gennine, and the claim arhing there- 
from entitles the party to the relief demanded arc the ]>oints at 
issue ; tlie defendant denies the validity of the iiistruincnl 
sued upon, averring that the instrument was not executed ])y 
him, or that the plaintiff fraudulently obtained it, or any other 
defense, the gist of which is fraud. TJio Iona Jides of the 
transaction, the execution of the papers, or the fraud is the 
matter suh jicdice^ cannot be established, and the relief a^ked 
for by the plaintiff granted him, except by evidence sati':,- 
factory to the court, that there was no one of the defenses 
set up, valid or sustained by proof. In such a case, tlie com- 

^ Duchess of Kingston’s Case, 20 ^ Kossv. Wood, 70 Y. 8; Amador 

Howell’s State Trials, 554. v. Mitchell, 59 Cal. 168. 
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plainant cannot induce a court of equity to afford him the 
relief prajmd for by his bill, by invoking the doctrine tliat 
fraud vitiates all transactions, even the most solemn, and that 
courts of equity will set aside or enjoin the enforcement of 
the most formal judgment when obtained by a fraud. The 
doctrine of equity in this respect is not questioned ; it is a 
doctrine of the highest value in the administration of Justice, 
and its assertion in proper cases is essential to any remedial 
system adequate to the necessities of society, but it cannot be 
invoked to reopen a case in which the same matter has been 
once tried, or so put in issue between the parties that it miglit 
have been tried. The judgment rendered in such case is itself 
the highest evidence that the alleged fraud did not exist, and 
estops the parties from asserting the contrary. It is afterwards 
mere assumption to say that the fraud was perpetrated. The 
judgment has settled the matter otherwise ; it is res judicataP 

§ 393. The frauds for which a bill to set aside a judgment or 
a decree between the same parties, rendered by a court of compe- 
tent jurisdiction, will be sustained, are tlioso which arc extrinsic 
or collateral to the matter tried, and not a fraud which was in 
issue in the former suit. The cases where such relief has been 
granted are those in which, by fraud or deception practiced upon 
the party seeking relief against the judgment or decree, he has 
been prevented from presenting all of his case to the court, by 
reason of which there has never been a real contest before the 
court of the subject matter of the suit.* 

§ 394. All litigants are equally entitled to justice from the 
tribunals of the country ; they have equally a right to an impar- 
tial judge ; they can claim equal opportunities of producing their 
testimony and presenting their case, and they can equally have 
the advocacy of counsel. Whenever one party by any contrivance 
prevents bis adversary from having this equality with him before 
the courts, he commits a Iraud upon public justice, wbicb, result- 
ing in private injury, may be the ground of equitable relief 
against the judgment recovered. Thus, if, through his instru- 
mentality, the witnesses of his adversaiy be forcibly detained from 

* United States v. Throckmorton, 98 U. S. 61. 
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the court, or bribed to disobey its subpcena, or the testiiuoiir ot 
his adversary bo secreted or pnrloihed, or if the citation to him 
be given under such circumstances as to defeat its purpose, a 
fraud is eominitted, for which relief will bo granted by a court 
of equity, if it produce injury to the innocent party. Any con- 
duct of the kind mentioned would tend to prevent a fair trial on 
the merits, and thus to deprive the innocent party of his riglils. 
So, if a judge sit when disqualitied from interest or eonsangiiinity ; 
if the litigation be collusive; if the parties be hctitioiis ; if real 
parties ailected are falsely stated to be before the court, the 
Judgment recovered may be set aside, or its enforcement 
restrained, for in all these cases there would be tlie want of the 
judicial impartiality or the actual litigation which is essential to 
a valid judicial determinatioii. To every such case the words of 
the jurifet would be apjdicable ; non hoc est; 

in scenay non inforoy res agitur. The credibility of testimony 
given ill a case, bearing upon the issue, is not an extrinsic 
collateral act, but is a matter involved in the consideration of the 
merits ; and the introduction of false testimony, known or shown 
to be so, does not affect the validity of the judgment renderedd'^ 

§ 395. ‘‘In every litigated case where the interests involved 
are large there is generally conflicting evidence. WitncKses look- 
ing at the same transaction from cllflerent standpoints give differ- 
ent accoants of it. The statements of some are unconscioiusly 
affected by their wishes, hopes or prejudices. Some, from de- 
fective recollection, will blend what they themselves saw or 
heard with what they have received from the narration of 
others. Uncertainty as to the truth in a contested case will thus 
arise from the imperfection of human testimony. In addition 
to this source of uncertaintj^ may be added the possibility of 
tiie perjury of witnesses and the fabrication of documents. The 


^ llillsboiongli v, ISlieliols, 46 N. TI. 
379; Dunlap v. Glidden, 31 Me. 435; 
E}ics V. Sedgwick, Cro. Jac. 601; 
Lyloid V. Demerit, 33 N. II 234; 
McRae v. Maltoon, 13 Pick 53; Gieeiie 
y. Greene, 2 Gray, 361; Puller v. 
Sliattnck, 13 Gray, 70; Ijoriug v. 


Steinman, 1 Met 204; Bateman v 
Willoe, 1 Sch. &L 204, Sparhavky. 
Wills, 5 Gray, 423; Bigelow y. Wiiisor, 
1 Gray, 301 ; Phi Hips v. Hunter, 2 IL 
Bl. 415, Christmas v Rubseil, 7 Wall. 
290; Michaels v. Post, 21 Wall. 398; 
Stevens v. Tuite, 104 Mass. 328 
Acorn, The, 2^50. U. S. 445. 
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cupidity of some and the corruption of others may lead to the 
use of the culpable means of gaining a cause. But every litu 
gant enters upon the trial of a cause knowing not merely the 
uncertainty of human testimony when honestly given, but that, 
if he has an unscrupulous antagonist, he may have to encounter 
fraud of this character. He takes the chances of establishing his 
ease by opposing testimony, and by subjecting his oppoiienCs 
witnesses to the scrutiny of a certain cross examination. The 
case is not the less tried on its merits, and the Judgment ren- 
dered is none the less conclusive, by reason of the false testi- 
mony produced. Thus, if an action be brought upon a promis- 
sory note, and issue be joined on its execution, and judgment go 
for the plaintiff, and there is no appeal, or if an appeal be taken 
and the judgment be affirmed, the judgment is conclusive be- 
tween the parties, although, in fact, the note may have been 
forged and the witnesses who proved its execution may have 
committed perjury in their testimony. The rules of evidence, 
the cross examination of witnesses, and the fear of ciiminal 
prosecution with the production of counter-testimony, constitute 
the only security afforded by law to litigants in such cases. A 
court of equity could not afterward interfere upon an allegation 
of the forgery and false testimony, for tliat would be to re open 
the case to a trial upon the execution of the note, which had 
already been sub judioe and passed into judgment. In all the 
cases extrinsic collateral acts of fraud will be lound to constitute 
the grounds upon which a court of equity has acted. And on 
principle it must be so, for if the merits of a case could be a sec- 
ond time examined by a new suit, upon a suggestion of false 
testimony, documentary or oral, in the first case, there would be 
no end to litigation. The greater the interests involved in a 
suit the severer generally the contention ; and in the majority of 
such cases the recovery of judgment would be the occasion of a 
new suit to vacate it or restrcun its enforcement. If the present 
bill could be sustained upon the grounds alleged, and we should 
set aside the decree of the District Court, a new bill might years 
hence be filed to annul our judgment and re-instate the original 
decree on the same ground urged in this case, that fabricated 
papers and false testimony had been used before us, which 
eluded the scrutiny of the counsel and escaped our detection. 
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Of course, under such a system of procedure, the settlcmeot of 
land titles in the State would be postponed indetinicely, and the 
industry and improvement which requires for their growth the 
assured possession of Lind, would be greatly paralyzedd^ 

I 396. ^'It is in effect contended that where a party has been 
porced to commence a suit to establish the geiuiineness of a 
document, and the suit is tried on that issue, his adversary may 
omit to bring forward proofs of its fraiidiileiit character, which 
care in his own possession, and which, by reasonable diligence, he 
might have produced; and afterwards, when judgment has g<me 
against him, may ask a court of equity to set asitle that judgment 
and retry the same issue, not on tlie ground of newly discovered 
evidence, which could not by reasonable diligence have been pro- 
cured, nor on the ground of fraud practiced in the course of tlie 
proceedings, but on the allegation that the document adjudged 
to be genuine, was in fact fraudulent, and that he believed in 
and was misled by the assertion of its genuineness made by his 
antagonist. And further, that this belief in the assertions of his 
adversary should excuse him for his laches in not producing 
proofs of the fraud in his own pofscbsion on the trial of the suit 
which he has himself compelled his adversary to bring to deter- 
mine that very issue. A statement ot this position is its own 
refutation. It is believed that a bill to set aside a final jiulgineiit 
and to obtain a new trial on such grounds, and with such an 
excuse for laches, would be dismissed by a court of equity with- 
out hesitation.” 

“ But, conceding the jurisdiction, the matter is res adjudl- 
cata under the ordinary rules of law. The difficulty cannot be 
avoided by saying that the subject matter now involvc<! i^f randy 
and fraud vitiates all proceedings ; for the fraud relied on, when 
we come to the substauce of the cases presented, consisis in pre- 
senting and maintaining fraudnlent grants, without disclo&iiig the 
falsity of the claim to the adverse party ; but that is the very 
fraud before in issue, litigated and determined, and not a fi‘and 
practiced U]>on the court in the course of the litigation, by which 
a real litigation was prevented, as distinguished from the fraud 
which was itself the subject matter of the litigation. If these 
bills can be maintained, it would be impossible to present a easc^ 
wherein a question of fraud constitutes the real question in issue 
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litigated between real parties before the court, and detenniiicd, 
to whicli the wholesome doctrine of res adjudicat(iwon]d apply. 
Under such a rule, every case in which a false claim has been 
presented, and tlie question of genuineness litigated and ad- 
judged, would be open to re-examination on the pretense of 
fraud, and there would be no end to litigation. If the principle 
maintained by the claimants can be extended to these cases, the 
doctrine of res adjudicata might as well be abolished^’ 

§ 397. Fraud will not vitiate the estoppel of a Judgment 
Fraud vitiates the most solemn contracts, documents, and oven 
judgments. Many rights originally founded in fraud become — 
by lapse of time, by the difficulty of proving tlie fraud, and by 
the protection which the law throws around rights once estab- 
lished by formal judicial proceedings in tribunals established by 
law, according to the methods of the law — no lo ‘gcr open to 
inquiry in the usual and ordinary methods- Of this class are 
judgments and decrees of a court deciding between parties 
before the court and subject to its jurisdiction, in a trial which 
has presented the claims of the parties, and where they have 
received the consideration of the court. There are no maxims 
of the law more firmly established, or of more value in the 
administration of justice, than the two whicli are designed to 
prevent repeated litigation between the same parties in regard 
to the same subject of controversy, namely, interest reqjvbliem 
ut sit Jinis litlujUy^'' and nemo iis vexari pro una et eadma 
cmmiy 

If the court has been mistaken in the law, there is a remedy 
by writ of error. If the jury has been mibtaken in the facts, 
there is the same remedy by motion for new trial. If there has 
been evidence discovered since the trial, a motion for a ne\v trial 
will give appropriate relief. All these are parts of the sana? 
proceeding, relief is given in the same suit, and the parly is not 
vexed by another suit for the same matter. Bo, in a suit in 
chancery, on proper showing a rehearing is granted. If the in- 
jury complained of is an erroneous decision, an appeal to a 
higher court gives opportunity to correct the error. And if new 
evidence is discovered after the decree has becoine final, a bill of 
review' on that ground may be filed, within the rules prescribed 
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by law on tliat subject. These proceedings are all part of the 
same suit, and the rule framed for the repose of society is not 
violated. 

There is an exception to this rule in cases where, by reason 
of something done by the successful party to a suit, there was in 
fact no adversary trial or deeisionof the issue in the cnbc. Whore 
the unsuccessful party has been prevented from exhibiting lolly 
his case by fraud or deception practiced on liiin h}’ his oppoiient, 
as by keeping him away from court, a false promiise of a com- 
promise, or where the defendant never had knowledge of the 
suit, being kept in ignorance by the acts of the plaint iih or where 
an attorney fraudulently or without authority assumes to repre- 
sent a party and connives at liis defeat, or where the attorney 
regularly employed eorniptl}" sells out his client's interest to the 
other side, — these and similar cases which show that there has 
never been a real contest in the trial or hearing of the case, are 
reasons for wdiich a new suit may be sustained to set aside and 
annul the former judgment or decree, and open the case for a 
new and a fair hearing.^ 

The frauds for which courts of equity will interfere to set 
aside or stay the enforcement of a judgment of a court, luiving 
jurisdiction of the subject matter and the parties, must consist of 
extrinsic collateral acts, not involved in the consideration of the 
merits. They must be acts by which the successful party has 
prevented hib adversary from presenting the merits of his case, 
or by which the jurisdiction of the court has been imposed 
upon. A decree may be avoided by showing that it was ob- 
tained by fraud. But this must be fraud in its concoction, such 
as corruption of the court, collusion between the parties, or other 
circumstances which would show, that what seemed a decree was 
in fact no decree ; that it was fahula non In a late 

case, where the question of fraud was before the court, the court 
said : We have thought it right and due to the defendants to 
go through the allegations made against them ; and their counsel, 
in fact, scarcely asked for any judgment, except one based on 

^ Pierce v, Olney, 20 Conn. 544; Lowry, 1 Johns. Cb. 321; Be Louis v. 
Weirick v. Be Zory, 7 111. 388; Kent Meek, 2 Iowa, 55. 

V. Richards, 3 Md. Cb. 396; Smith v. ^ United States v. Piint, U S, Circ. 

0 )urt. 
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their acquittal of the fraud charged against them. But we must 
not forget that there is a very grave genera] question (vi far more 
importance than the question between tljo parties to these suits. 
Assuming all the alleged falsehood and fraud to liave been sub- 
stantiated, is such a suit as the present sustainable ? That ques- 
tion would require very grave consideration indeed before it is 
answered in the affirmative. Where is litigation to end, if a 
judgment obtained in an action fought out adversely between 
two litigants, sui juris and at arm’s length, could be set aside 
by a fresh action on the ground that perjury had been committed 
in the first action, or that false answers had been given to inter- 
rogatories, or a misleading production of documents, or of a 
machine, or of a process had been given? There are hundreds 
of actions tried every year in wliich the evidence is irreconcila- 
bly conflicting, and must be on one side or other willfully and 
corruptly perjured. In this case, if the plaintiffs had siutained 
on this appeal the judgment in their favor, the present defend' 
ants in their turn might bring a fresh action to bct that judgment 
aside on the ground of perjury of the principal witness and so]>- 
ornation of perjury ; and so the parties might go on alternately 
ad infinitum. There is no distinction in principle betw^mii the 
old common law action and the old chancery suit, and the court 
ought to pause long before it establishes a precedent which would 
or might make in numberless cases judgments supposed to be 
final only the commencement of a new series of actions. Per- 
juries, falsehoods, frauds, when detected, must be punished, and 
punished severely; but in their desire to prevent parties litigant 
from obtaining any benefit from sucli foul means, the court must 
not forget the evils wTiich may arise from opening such new^ 
sources of litigation ; amongst such evils not the least being that 
it would be certain to multiply indefinitely the mass of those 
very perjuries, falsehoods, and frauds.”^ So, that the mischief of 
re-trying every case in which the judgment or decree rendered 
on false testimony, given by perjured witnesses, or on contracts 
or documents wliose genuineness or validity was in issue, and 
wffiich ai*e afterwards ascertained to be forged or fraudulent, 
would be greater, by reason of the endless nature of the strife, 


^ Flower v. Lloyd, 8 C. L. J. 416. 
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than any coiiipensation arising from doing justice in individual 
cases, 

A court will not set aside a judgment because it was founded 
on a fraudulent instrument, or perjured evidence, or for any 
matter which was actually presented or considered in the judg- 
ment assailed. Thus, in a bill in chancery brought by an unsiie- 
cessful party to a suit at law, for a now trial, which was at tlnit 
time a very common mode of obtaining a new trial, one of 
the grounds of the bill was that complainant had discovered 
since the trial was had that the principal witness against liim 
was a partner in interest with the other side. The lord keeper 
said : “ New matter may in some cases be ground for relief ; but 
it must not be what was tried before ; nor when it consists in 
swearing only, will I ever grant a new trial, unless it appears by 
deeds, or waiting, or that a witness, on whose testimony the ver- 
dict was given, was convicted of perjury, or the jury attainted.’’^ 
In another case, a bill was filed for a new trial oii the ground 
that the witness, on whose testimony the amount of damages was 
fixed, W’as suborned by the plaintiff, and that complainant had 
learned since the trial that a fictitious sale of salt had been made 
for the purpose of enabling the witness to testify to the market 
price. Chancellor Kent said that complainant must have known, 
or be was bound to know, that the price of salt at the place of 
delivery would be a matter of inquiry at the trial, and he dis- 
missed the bill for want of equity. Chancery will not interfere, 
though new evidence has been discovered since the trial, wdiich, 
if the party could have introduced it, would have changed the 
result.® Equity never interferes to grant a trial of a matter 
which has already been discussed in a court of law, a matter 
capable of being discussed there, and over wliich the court of 
law had full jurisdiction. The rule applies with equal force to 
a bill to set aside a decree in equity after it has become final, 
where the object is to re-tiy a matter which was in issue in the 
first case, and was matter of actual contest.* 

^ Tovey v. Young, 1 Pre, in Cli. 198. tie v. Cole, 20 Iowa, 484; Borland v. 

2 Smith v. Lowry, 1 Johns. Cli. 321. Thornton, 12 Cal. 440; Riddle t. 

8 Batemanv. Wiiloe, 1 Sch. &L.204; Barker, 13 Cal. 295; Railroad Co. v 
Dixon V. Graham, 16 Iowa, 310; Cot- Real, 1 Woods C. 0. 353. 
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In an able opinion^ Chief Justice Shaw said in a ease bj a 
woman against her husband ior adivmrce : The husband had five 
years before obtained a decree of divorce against the wife, and 
in her bill she now alleges that che former decree was obtained 
by fraud and collusion and false testimony, and she prays that 
this may be inquired into, and that decree set aside. The court 
wTis of opinion that this allegation meant that the husband col- 
luded or combined with other persons than complainant to obtain 
false testimony or otherwise to aid him in fraudulently obtaining 
the decree. The Chief Justice says that the court thinks the 
point settled against the complainant by authority, not specific- 
ally in regard to divorce, but generally as to the conclusiveness 
of judgments and decrees between the same parties. He then 
examines the authorities, English and American, and adds : “ The 
maxim that fraud vitiates every proceeding must be taken, like 
other general maxims, to apply to cases where proof of fraud is 
admissible. But where the same matter has been actually tried, 
or so in issue that it might have been tried, it is not again admissi- 
ble ; the party is estopped to set up such fraud because the judg- 
ment is the highest evidence and cannot be contradicted.’’ It is 
otherwise, he says, with a stranger to the judgment. This is said 
in a case where the bill was brought for the purpose of impeach- 
ing the decree directly, and not where it was offered in evidence 
collaterally. The decisions establish the doctrine, that the acts 
for which a court of equity will on account of fraud set aside or 
annul a judgment or decree, between the same parties, rendered 
by a court of competent jurisdiction, have relation to frauds, 
intrinsic or collateral, to the matter tried by the first court, an<l 
not to a fraud in the matter on which the decree was rendered. 

§ 39S. If a judgment has been obtained upon a false or ficti- 
tious cause of action, it is not sufficient to avoid a judgment, 
that the party in whose favor it was rendered obtained it on 
false evidence ; the issues must have been false, so that the foun- 
dation of the judgment is fraudulent Omisa judicati in invi- 
turn non demoatur ; nid proba7^e poteris eum qui judicaoemt^ 
secutus ejus instrumentijidem quodfalsmrh esse eonstiterit adver- 
sus to pTonunoiasso. It is also essential that there should have 


^ Greene v. Greene, S Gray, 361. 
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been no contest as to the validity of the cause of action^ for if 
tliat has been litigated, it is a qiicstiou merged m the judgment, 
which is not to be renewed ; but in order to render fraud a cause 
by wdiich a judgment may be avoided, the party must avail him- 
self of his right as soon as he discovers the fraud, or within the 
time fixed by law for bringing actions on the ground of fraud, or 
the statute of limitations will be an estoppel* 

Statutes of limitation are vital to the welfare of societjg aiul 
are favored in the law. The}" are found and approved in all sys* 
terns of enlightened jarisprudeiice. They promote repose by 
giving security and stability to human affairs. An important 
public policy lies at their foundation. They stimulate to activity 
and punish negligence. While time is constantly destroying the 
evidence of rights, they supply its place by a presumption which 
renders proof unnecessary. Mere delay, extending to the limit 
prescribed, is itself a conclusive bar. Tlie bane and antidote go 
together. 

In this class of cases the plaintiff is held to stringent rules of 
pleading and evidence, and especially must there be distinct 
averments as to the time when the fraud, mistake or concealment 
was discovered, and what the discovery is, so tliat the court may 
clearly see whether, by ordinary diligence, discovery might not 
have been before macle.”^ This is necessary to enable the 
defendant to meet the fraud and the time of itb discovery.’'® xi 
general allegation of ignorance at one time and of knowledge at 
another are of no effect. If the plaintiff made auy paiticiilar 
discovery, it should be stated when it was imide, what it was, 
how it was made, and why it was not made sooner,® Whoever 
'would complain of the proceedings of a coarc must do so in 
such time as not to injure his adversary by unnecessary delay in 
asserting Ids lights.^ A mere allegation of fraud in general 

^ Sterns V. Page, 7 ilow. 829. Cole v, McGiothing, 9 Me. 131; Me- 

V. Lewis, 19 How. 72; Bau- Kown v. WLitteniore, 81 Me. 448; 

bien V. Baubiei:, 28 How. 119; Badger Bouse v. Southard, 89 Me. 404; 

V. Badger, 2 Wall. 9o; Stanley v. Stan- Wynne v. Corueliuson, 52 Ind. 812; 
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terms, without stating the facts upon which the charge rests, is 
iiisuiBcient.^ 

§ 399. Where courts of law and equity have concurrent power, 
the court first applied to grants the relief which concludes against 
the second suit, and this is the rule with all tribunals of concur- 
rent jurisdiction.® This principle is universally recognizcMl in all 
cases of concurrent jurisdiction, as essential to the validity and 
dignity of judicial proceedings, the haniiony of judicial action, 
and the prevention of unseemly conflicts between judicial tribu- 
nals, harassing and perplexing to the suitor — that the court 
which first has possession of the subject must decide it ; and 
having adjudicated, the adjudication is conclusive. A party will 
not be aided by a court of chancery after a trial at law, unless 
he can impeach the justice of the verdict, on grounds of 
which he could not have availed himself at law, or unless ho was 
prevented from doing so by fraud or accident, or the act of the 
opposite party, un mixed with negligence or fault on his part.® 


' J. Aubon V. Stuait, 1 T. R. 748; 
'Wallingfoid v. iSodety, 5 App. Cas. 
(>85 (34 Eng. Rep. G5); Service v. 
Heermancc, 2 Jolins. 96, Brereton v. 
Hull, 1 Denio, 75; Weld v. Locke, 
18 N. XL 141, Beil v. Lamprey, 52 N. 
H. 41; Phillips v. Potter, 7 R. 1. 289; 
Stei’ling V. Ins. Co., 32 Pa. St. 75; 
Giles V. Williams, 3 Ala. 316; Ilynson 
V. Dunn, 5 Ark. 395; Hale v. Com- 
pany, 11 W. Va. 229; Capiiro v. Ins. 
Co., 39 Cal. 123; Cole v. Opera Iloufae, 
79 111. 96. 

'** Aiiington v. Washington, 14 Ark. 
218; Dunham v. Downei, 31 Vt. 249; 
Conine v. Scoby, 2 South. 510; Hous- 
ton v. Royston, 9 Miss. 288; Tate v. 
Hunter, 3 Stiobh, Eq. 136; Ingraham 
Y. Dawson, 20 How. 486; Watson v. 
Jones, 13 Wall. 679; Buck v. Colbath, 
3 Wall. 334; Le Guen v. Gouverneur, 
1 John. Cas. 505; Newkiik v. Morris, 
12 N. J. Eq. 62; Hendrickson v. Nor- 
cross, 19 N. J. Eq. 417; Derby v. 
Jacques, 1 Cliff. 425; Knox v. Wald 
YoL. I.— 30 


borough, 5 Me. 185; Miller v. Maus, 
29 Md. 191; Morgan v. Bliss, 2 Mass. 
Ill; Comins v. 'I'nck, 20 Pick, 386; 
Gieely V. Smith, 1 W. & M. 181; Jones 
V. Howard, 3 Allen, 223; Maish v. 
llammoiul, 11 Allen, 483; Holland v. 
llateh, 15 Ohio S. 468; Wheeler v. 
Ruckman, 51 N. Y, 391; Delinoy v. 
Reade, 4 Iowa, 292; Rankin v. Barnes, 
5 Biidi, 20; Bouldin v. Reynolds, 50 
Md. 171; Stearns v. Stiarns, 16 Mass, 
171; Bemis v. Stearns, 16 Mass. 203; 
State V. Yarborf)Ugh, 1 Hawks, 78; 
Thompson v. Hill, It Yerir. HIT, H>ll 
V. Dana, 2 Aik, 381; Smith v. Melvei, 
9 Wheat. 532; Eaton v. Patterson, 2 
S. A; P. 9, The Robert Fulton, Ptiine, 
()21; R. R. Co. v. R. R. Co., 12 It 1. 
220. But this rule applies only where 
actions brought in the two courts in- 
volve the same parties and the same 
subject-matter. 

^ Dunham v. Downer, 31 Vt. 249; 
Brewer v. Cantillon, 4 Johns. Ch. 85: 
Orcutt V. Orvis, 3 Paige, 459; Triplett 
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Tims where relief was soui^’lit against a judgment at law, 
!)ecanse of fraud in its rendition, but beeaufeC the title on wliicdi 
the judgment was founded was infected bj fraud, the argii- 
lueiit addressed to the court was, that a court of equity had Juris- 
diction because of the fraud. The facts alleged had preid>cly 
the same operation in a court of law as in a court of equity, and 
were as capable of proof in the one court as in the other. Relief 
was refused, tlie court saying: Admitting, them the eoncurrent 
jurisdiction of the courts of equity and law in matters of fraud, 
we think the cause must be decided by the tribunal which hist 
obtains possession of it, and that each court must respect the 
judgment or decree of the other. A question decided at law 
cannot be reviewed in a court of equity, without the suggestion 
of some equitable circumstance, of which tlie party could not 
.avail himself at law.’’ There must be an end to litigation ; and 
without offending principles of public policy, endangering the 
order and peace of society, and deranging the whole structure of 
our judicial system, a court of equity cannot intervene against 
the decree or jiidgmoiit of a court of competent jurisdiction 
because of facts known, or capable of discovery by roa&ouublo 
inquiry, at the time of its rendition. Fraudulent practices or 
concealments may be resorted to by an unscrupulous suitor; 
witnesses may be corrupted, or evidence suppreshcd, and an 
unjust, unconscieutioiis judgment wrested from the court; these 
must have been unknown, and reasonable diligence not sufficient 
to have guarded against them. ‘‘Were a court of equity, in a 
case of concurrent jurisdiction, to try a cause already tried at 
law, without the addition of any equitable circumbtanco to give 
jurisdiction, it would act as an appellate court, to affirm or reverse 
a judgment already rendered on the same circumstances by a com* 
potent tribunal. This is not the province of a court of chancery.”^ 
The principle, that matters which have received a judicial deter- 


V. Gll, 7 J. J. Marsii 432; Teal v. 
Woodward, 3 Paige, 470; Baldwin v. 
TilcCrea, 38 Ga. 650; King v. Smith, 
15 Ala. 270; Watts v. Gayle, 20 Ala. 
636; Allman v. Owen, 31 Ala. 167; 
Moore v. Lesseur, 33 Ala. 237; Duck- 


wojk V. Duckworth, 35 Ala. 70; Otis 
Adm’r v. Bargan, 53 Ala. 178, Waring 
V. Lewis, 53 Ala. 515; Brooks v. 
O’Hara, 8 P. R. 529; U. S. v. Throck- 
morton, 98 IT. S. 65; R. R. Co. v 
Holbrook, 92 111. 297 
* Smith V. Mclver, 9 Wheat. 535. 
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iiiinatioii caniio!: be called again into coiitioversy by tlie same 
parties or their privies, is as obligatoij in equity as at law. The 
adjudication may bo founded in error, or may have wrought 
wrong or injustice ; but some special cause for equitable inter- 
ference — some cause of which the party complaining could not 
have had the benefit, wlien the judgment was rendered— minst 
bo shown, or the judgment will remain a positive bar to future 
litigation at law or in equity. The actual adjudication of any 
question is final, under all circumstances, unless corrected by 
some appellate tribunal, and Is never subject to re-examination 
in any other than an appellate court, upon an issue of law or of 
fact ; nor upon the sole ground that the former decision is con- 
trary to equity or good conscience. It is always a condition pre- 
cedent to the proper action of a court of equity, in interfering 
with a judgment or decree not before it upon appeal, that facts 
be disclosed, establishing that the matter now in the form of an 
adjudication is in truth, without any fault of the party seeking 
to avoid its efieet, a determination in which he could not present 
his cause of action, or his ground of defense, as the case may be, 
to the consideration of the court. No tribunal of concurrent 
jurisdiction is invested with any power to review or set aside 
the proceedings of a co-ordinate tribunal, and unless there is 
some statutory power given to review the proceedings of a court, 
no matter how inferior its jurisdiction may be, its adjudications 
are final and binding on all courts, State or Federal. Tims the 
Supreme Court of a State has no power upon a petition for 
haleas corpus^ to review the judgment even of a subordinate 
State court, exercising proper jurisdiction; but such judgment 
must be held valid until reversed on writ of error or appeal. 
With much stronger force does this principle apply to the inter- 
ference of a State court with the judgment of a Federal court. 
And a State court can not issue a writ of haleas wrptis on the 
petition of a party tried and sentenced by a Federal court, for 
an offense against the United States.^ 

I 400 . A decree in a court of chancery may be given in evi- 
dence, and upon the same basis as the judgment of a court of 


s Williamson’s Case, 26 Pa. St. 9; Robinson, in re, 6 McLean, 855. 
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common An existing judgment or decree of a competent 

court is conclusive of the rights of parties on the same point in 
aipy other court of concurrent jurisdiction ; nor do the decrees of 
a court of equity form any exception to the rule,® and this rule 
applic.ible where the decree lias been affirmed by an equally 
divided coiirt.^ A decree on a bill filed alleging payment (»f a 
note declaring that facts alleged in the bill as amoiintiiig to pay- 
ment were not true, was held to be conclusive against evidence 
of the same facts, offered to show payment in a suit at law on 
the same note.^ The common law rule, in respect to judgments, 
is equally applicable to decrees in chancery, that the order or 
decree is not evidence against strangers, but is confined in its 
operations to parties and privies. The decree and proceedings in 
chancery are equally admissible as a record at law to show re7?i 
ipsa7n tboiigh between strangers, and especially between privies. 
The regularity or error of the proceedings in the coitrt of clum- 
cery, whether the matter was previously heard, is not the subject 
of inq^uirj,® nor is it impeachable for fraud ’while in force/’ But 
jurisdiction is inquirable into, so that a decree may be good iih 
as to a non-resident wdthout notice, and void as to another 
party in 'jjersonam, By the lex loci rei sitae property belonging 
to a person who is not within the jurisdiction of a court of law 
or equity may be made subject to the jurisdiction of the court so 
as to render the judgment or decree of such court binding as a 
proceeding in rein against the property within its jurisdiction. 
But where the defendant or any party proceeded against does 
not reside in the State or county where the suit is brought, 
and is not served with process and does not appear, the judgment 
or decree in such suit will not be allowed to operate -f/i pa^soaa, i 


^ Hopkins v. Lee, 0 Wheat. 109; 
Smith V. Kernoeben, 7 How 198, 
Wilson v. Broughton, 50 Mo. 17; 
Phoebe Smart, The, Ad. L. C. 63; 
McCamant v. Patterson, 39 ]\Io. 100; 
Hammond v. Davenport, 16 Ohio 
St. 177; McGregor v. McGregor, 21 
Iowa, 441; Society v. Hartland, 2 
Paine C. C. 536; San Francisco v. 
Spring Valley W. Works, 39 Cal. 473; 


Babcock v. Camp, 12 Ohio S. 11; 
Campbell v. Ayres, 1 Iowa, 257; Wat- 
son v. Hopkins, 27 Tex. G37. 

^ Pearce v. Gray, 2 Y. & C. 322. 
® Carleton v. Davis, 8 Allen, 94; 
Durant v. Essex Co., 7 Wall. 107. 

^ Sutherlin v. j^Iuilis, 17 Ind. 19; 
Coit V. Tracy, 8 Conn. 276; Mathews 
V. Roberts, 29 N. J, Eq. 338. 

^ Bates V. Delavan, 5 Paige, 299. 
® Peck V. T\roodbridge, 3 Conn. 36 
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against such pai’ty in the courts of any other State, and in geo- 
eral the same principles are applicable to decrees in cbancery as 
apply to al! judgments of courts of law, a decree in chancery 
between the same parties proceeding upon tlie same substantial 
facts and grounds of ec|uily is conclusive until reversed, and can 
never be impeached by an original bill in another suit,^ and is a 
good plea in bar, and when given in evidence constitutes an 
estoppel in a subsequent suit.* 

§ 401. Decrees bind and affect none others than the parties 
and their privies,® and no parties are bound by a decree without 
actual or constructive notice to them.* "W hen, therefore, new 
parties are made to a suit in equity by amended or supplemental 
bill, decrees made in such suit before such amended bills weie 
filed do not bind these new parties as res adjudicata^ but they 
are open to any objection which might have been made piior 
to the rendition of such decrees.' 

§ 402. An injunction issued by a State court was perpetuated 
by the decree of the Supreme Court of the State, a similar injunc- 
tion was granted as between the same parlies, with regard to the 


^Maguire v. Taylor, 40 Mo. 406; 
French V. French, 8 Ohio, 214; Parish 
Y. Ferris 2 Black, 606; Moody v. Har- 
per, 30 Miss. 599 ; Hook y. Hood. 3 Miss. 
867; Maguire y. Tylei, 40 Mo. 46; 
Evans Y. Tatem, 9 S. & R. 261; Keh 
sey Y. Murphy, 20 Pa. St. 7S; Sibbald’s 
Case, 12 Pet. 492; White v. Bank, &c , 
6 Ohio, 529; Bank v. Beverly, 1 
How. 148; Low v. Mussey, 41 Vt. 
393; Starkie v. "Wood waul, 1 N. Me. 
328; Murray y. Murray, 5 John.s. 
Ch 60; Elliott Y. Bell, 1 Paige, 262; 
Wendell v. Lewis, 6 Paige, 283; Astor 
V. Ward, 3 Edw. Ch. 371; Reyboldv. 
Dodd, 1 Ilariing. 401; Estep y, Wat- 
kins, 1 Bland, 486; Coiitee v. Dawson, 
2 Bland, 204; Strike v. McDonald, 2 
Ear. & G. 191; Gilchrist y. Gilchrist, 
1 Dev, & Bat. Ch. 346; Kendrick y, 
Dalluin, 2 Overton, 311; Thacker v. 


Chambers, 6 Humph. 013; Prowettv. 
Prewett, 4 Bibb, 2CC; Catos v. Wood- 
soon, 3 Dana, 453; Prentice v. Bus- 
ton, 3 B. 5rou. 35; Paebardsou v. 
Adams, 7 Miss. 311; Pischli v.Piscbli, 

1 BlackC. 800; Poster v. The Bus- 
teed, 100 Mass. 409: McDonald v. Ins. 
Co., 05 Ala. 358; MoOally v. Robin- 
son, 70 Ala. 432. 

2 Story Y. Lee, 45 111. 277. 

3 Denison y. Hyde, 6 Conn. 508; 
Brock V. Garret, 16 Ga. 487; Iivin y. 
Smith, 17 Ohio, 220; YorksS v. Steele, 
50 Barb. 397. 

Chambers v. Warren, 6 B. Mon. 
244; Klenmi v. Dewes, 28 111. 317; 
Lawrence v. Bokes, 53 Me. 110. 

Stewart Y. Duvall, 7 Gill&J. 179; 
Bugby v. Robinson, 10 Ala. 404; 
Loomis Y. Francis, 17 111. 206; Bur- 
Icn v. Quarrier, 16 W. Ya. 158; 
Benick v. Luclington, 20 W. Ya. 511. 
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same subject matter, in a new suit, by a court of tlic same State 
and if removed to a Federal court, the matter will be treated bj 
the latter court as res judicata^ and the injiiiictiou perpetiuuedd 
But an injunction in chancery, or a deereo dcteruiiLuug that one 
of tlie parties is entitled to a conveyance of tlie subject matter in 
controversy from the other, cannot be pleaded or given in 
evidence as an estoppel, on the principle that to render a decision 
by one court conclusive against the right to seek redress in 
another, the matter involved must be substantially the same, 
which is not the case unless the jurisdiction of the former 
tribunal was sufficiently extensive to cover the whole groniul 
brought before the latter. An adjudication on legal grounds in 
a court of law, will not necessarily preclude a rc-examinatiun of 
the subject in equity, and relief may be sought in an equitable 
proceeding against a judgment obtained by fraud, of such a 
nature that it could not have been set up as a defense to the 
action in which the judgment was obtained. When, liowever, a 
question falls within the exclusive or coneniTent jurisdiction of 
equity, the decision will be conclusive in pleading and evidence 
at ]aw.° Nor will a court of chancery review a deci>ion of a 
court of law upon the same facts, or set aside or enjoin a judg- 
ment on the ground of error or mistake in the judgment of the 
court of law. 

In determining what has been adjudged, courts will regard 
the decree, and in case of ambiguit}", but not ctherwise, bo 
governed by an accompanying opinion ; where it is free from 
ambiguity, it speaks for itself, and cannot be qnalifiecl fw the 
opinion by which it may have been preceded.^ 


1 By. Co. V. New Orleans, 14 Fed. B. 
BT3. “ 

“ Houston V. Boyston, 0 238; 

Dwyer V. Goran, 20 Iowa, 126; lierap- 
btead V. Conway, 6 Aik 317; Parker 
v. Kane, 22 IIow. 1; Sibbald v. U. S., 
12 Pet. 192; Hopkins v. Lee, 6 ATheat 
109; Ludlow v. Bamsey, 11 AVall. 581; 
Tarver v. Tarver, 9 Pet. 174; Kelsey 
T. Mnrpby, 26 Pa. St. 78; Evans v, 
Tatem, 9 S. & R. 261; Trescott v. 
Lewis, 12 La. 197 ; Paddock v. Palmer, 


19 Yt. 581; Baker v. Morgan, 2 Dow, 
526; De Biemer v. Cant il Ion, 4 JoIin.s 
Cli. 85; McDonald v. McDonald, 1 
Bail. 324, Sliottenkirk v. AA'^iieeler, 
3 Jolms. Ch. 219; Holmes v. Bemsen, 
7 Johns. Oil. 298; Coffin v.McCollon^li, 
30 Ala. 107; Dunn v. ELh, 8 Blackf. 
407; Reynolds v. Ilorine, 13 B. Mon. 
234; Stockton v. Briggs, 5 Jones Eq. 
304. 

3 By. Co. v. New Orleans, 14 Fed. B. 
313, Flicque v. Ferret, 19 La. An. 318; 
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§ 403. A general dismissal of a bill may be pleaded in bar 
to a subsequent bill for relief on the same subject matter.^ For 
tbe reason that a dismissal of a bill in chancery stands nearly on 
the same footing as a judgment for tlic defendant in an action at 
law, the presumption is that it was a final and conclusive adjudi- 
cation upon the merits, whether they were or were not deter- 
mined, unless the decree of the court proves that they were iH>i 
determined, or that fact is apparent on the face of the decree.® 
Mere dismission, however, without prejudice, is no bar, nor will 
a decision on summary application which goes off for want of 
notice or some other informality, bar a renewed application in 
proper formd Tlie dismissal of a libel for divorce in Massa- 
chusetts stands on the same grounds as a dismissal iu equity/ 


Keane y. Fisher, 10 La. Ann. 2G1; 
Trescott y. Lewis, 12 La. Ann. 197; 
McDonough’s Succession, 24 La. Ann. 
84; Nouge V, Clapp, 101 U. S. 551; 
Packet Co. v. Sickles, 24 How. 858; 
Smith V. Kcrnochen, 7 How. 199. 

^ Holmes y. Hemsen, 7 John. Cli. 
286; Danaher v. Prentis, 20 Wis. 811; 
Bostwick Y. Abbott, 40 Barb. 881; 
Holliday v. Coleman, 2 Munf. 1G2; 
Scully Y. R. R. Co , 4G lowu, 528; 
Curts Y. Trustees, G J. J. Marsh. 53G; 
Collins Y. Cave, 27 L. J. Exchq. 140; 
Thompson v . Clay, 8 Mon. 859; Pel ton 
Y. Mott, 11 Vt.l48; Wilcox v. Badger. 

6 Ohio, 406; TiapnaM y. Burton, 27 
Ark. 871. 

^ Jenkins v. Johnston, 4 Jones, 88; 
Loudeiback v. Collins, 4 Ohio S. 251, 
Boriowscale y. Tuttle, 5 Aileu, 877; 
Ass. V. Reynolds, 5 Duer,676; Perrine 
V. Dunn, 4 Johns. Ch. 140 ; Is(‘alie 
V. Heafie, 7 Johns. Ch. 1; Lansing v. 
Russell, 18 Barb. 510; Munson v. Mun- 
son, 80 Conn. 425; Hall y. Dodge, 
88 K H. 346; Bankv. 5YaMen, 7 La. 
Ann. 46; Whitman v. R. R. Co., IG 
Gray, 580; Foote y. Gibbs, 1 Gray, 
412; Ogshnry v. La Farge, 2 N. Y. 
114; Byrne v. Prere, 2 Molloy, 157; 
Taylor v. Yarhorough, 13 Gratt. 183; 


Wilcox Y. Badger, G Ohio, 406; 
Parrish V. Ferris, 1 Black, GOG; Cuits 
V. Truhtecs, 6 J. J. Marhh. 580; Hep- 
burn V, Duiidas, 1 Wheat. 179; 
Blackiiiton v. Blatkiuton, 118 Mass. 
281; Bigelow v. Wliisor, 1 Gray, 290; 
Foote V. Gibbs, 1 Gray, 412; Durant 
V. Essex, 8 Allen, 108; W. C., 7 Wall. 
107; Foster v. The Bustecd, 100 Mass. 
409; Lewis v. Lewis, lOG Mass. 309; 
McDonald v. liis. Co., G5 Ala. 858; 
Parkes v. Clift, 9 Lea, 524; Murdock 
V. Gaskill, 7 Baxt. 22; Cavse y. Beau, 
regard, 101 U. S. 08; Phillips v. 
Wormley, 58 Miss. 398; State v. R. R. 
Co., 18 "S. C. 290; Williams v. Hol- 
lingsworth, 5 Lea, 85R; Black v. Black, 
27 Geo. 40; Hall v. Dodge, 38 N. II, 
840; Kelsey v. Murphy, 20 Pa. 8t. 
78; Jenkins y. Johnston, 4 Jones Etp 
149; jMcCally v. Robinson, 70 Ala. 
482; Mickles v. Thayer, 14 Allen, 122; 
Sayles y. Tibbitts, 5 R. I. 79; Pugh 
V. Holt, 27 Miss, 4G1; Estep v. Wat- 
kins, 1 Bland. 48G; Low v. 3Iusse\, 
41 Yt. 898; Knight v. Atkinson, 2 
Tcnn. Ch. 384. 

® Blight Y. Mcllvoy, 4 Monroe, 142; 
Wheider v. Ruckman, 51 N. Y, 891; 
O’Brien v. Browning, 49 IIow. P, 
109; Thomas v. Hite, 5 B. 500. 
* Thurston y. Thurston, 90 i^Iabs. 89. 
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Thus where a bill^ brought by taxpayers to enjoin county 
commissioners from issuing county bondsj is dismissed upon 
the merits of yhe case, the deeieo is a bar to an action in the 
iKune of the State, upon the relation of other taxpayers, against 
the commissioners and hohlers of the bonds, to have the bonds 
adjudged illegal and voidd So a decree tliat a hill in ocpiity 
brought by executors of a husband's estate to enforce an 
antenuptial contract, whereby she upon a consideration '' under- 
stood between the parties ’’ renounced all claim on his estate, be 
dibuiissed, is conclusire evidence against the maintenance of their 
action at law against her fora breach of the contracts 

Thus where a creditor’s bill on a final hearing had been dis- 
missed, another action was commenced for the same cause, 
against the same parties, with the additional averment of the 
recovery of judgment and the return of an execution issued 
tlioreon, nulla lo7ia^ was held as 7^es judicata^ a bar to the suitd 
So under bill tiled by a married woman for the purpose cf 
setting aside, as invalid, a mortgage executed by her, under 
authority of a special statute, a decree dismissing the bill, 
rendered on a demurrer, wiiich went to the whole case, is con- 
clusive as to the validity of the statute, and estops her from 
attacking it in a subsequent suit to foreclose the ni{)rlgagc/ 
So, where, on a bill in equity, which does not disclose on its face 
any want of equity jurisdiction, an answer is tiled denying the 
facts alleged and setting np other facts in defense, and on the 
issue so made the facts arc found, and the bill dismissed on the 
ground tliat, on the facts so found, there appears to be adequate 
remedy at law, the finding of the facts is conclusive upon the 
parties and their privies, to the same extent that it would liave 
been if the bill had been sustained. And wliere the bill is 
demurrable on the ground that upon its face there appear^ to be 
adequate remedy at law, but is otherwise sufficient, and no excep- 
tion ib taken to the jurisdiction by demurrer or otherwise, but 
the facts are put in issue by the answer, the respondent will be 
deemed to have admitted the jurisdiction of the court to inquire 

’ State V. R. R Co., 13 S. 0 S90. s Case v. Beauregard, 101 U. S. 

Blackinton v. Blackinton, 113 688; Case v. R. R, 2 Woods, 236. 

Mass 231; Durant v. Essex, 7 Wall. ^McDonald v. Ins. Co., 65 Ala. 
107. 358. 
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into tlie facts, and the finding of the facts will he eoncliifiire upon 
him, although the bill be afterwards dismishcd on the ground 
that there is adequate remedy at law.* 

Where, in a prior suit between the same parties, founded on 
an infringement of the same patent, the prajer for relief was the 
same, and the issues the samCj the present suit is barred bj a 
decree of dismissal entered in the prior snit^ So where a bill 
filed by a purchaser of land at an administrator’s sale, to hayc 
the title to land purchased by him confiniKd by decree, on 
the ground of a mistake in omitting the description of the land 
in the petition of the administrator and the decree of sale, and 
to correct the mistake, is dismissed for want of equity, the 
decree of dismissal will he a har to a second hdl in clianoery hy 
such purchaser seehing to recover of the estate the money paid 
for the land^ and for taxes paid and improvements nnule by him 
upon the land before discovery of the mistake, and this though 
in the former bill another person, who had no interest in the 
subject matter involved, was joined as a eo-complainant.® 

§ 404. The dismissal of a bill in chancery is not always con- 
clusive of the complainant’s right in a court of law, although the 
bill may have been filed for tlie same matter,^ for if a complain- 
ant endeavors in a court of equity to enforce a strictly legal title, 
when his remedy is at law, the dismissal amounts to a deedara- 
tion that he has no equity, and does not reflect upon his legal 
title — for as it concludes nothing, it can prove nothing ; and if a 
decree in express terms professes to affirm a particular fact, if that 
fact is immaterial in the case, it will not estop the parties in rela- 
tion to that fact.** But a decree dismissing a hill in any United 
States court is absolute, and constitutes a bar to any further liti- 
gation between the same parties upon the same subject matter, 
unless made because of some defect in the pleadings or for want 
of jurisdiction, or because the complainant has an adequate 

^ Brewster v. Colegrove, 4G Conn. * WrigUt v. Beklj^en, 1 Pet. 0. C, 
105; Munson v. Munson, 30 Conn. 198. 

435. ® Schindel v. Suman, 13 Md. S14; 

^ Barker v. Stowe, 11 Fed. Eep. Hotchkiss v. Nichols, 8 Conn. 138; 
30S. Coit V. Tracy, 8 Conn. 376; Beer, v. 

» Tilley V. Bridges, 105 lil. 836. Fleming, 13 Ir. Com. L. 513; Griffin 

V. Seymour, 15 Iowa, 33. 
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remeclj at law, or upon any other grounds wliicli do not go to 
the merits, is a final determination. But where words of quali- 
fication are used, such as without prejndiceT or other terms 
indicatlre of a right or privilege to take further legal proceed- 
ings on the subject do not accompany the decree, the presimip- 
tioii is that it was dismissed on its merits.'* This presumption is 
based upon the fact that where there are no words of qualifica- 
tion, as without prejudice,” the dismissal has been adjudged 
upon proper exceptions or other regular proceedings which 
brought into review the merits of the bill dismisse<h Tiie 
exception to this general rule is thus stated : To be a bar to 
future proceedings, it must appear that the former judgment 
necessarily involved the determination of the same fact, to prove 
or disprove which it is offered in evidence. It is not enough 
that the question wais in issue in the former suit. It must also 
appear to be precise!}^ determined. Where in the answer various 
matters of defense are set forth, some of which relate to the 
maintenance of the suit, and others to the merits, and there is a 
general decree of bill dismissed, it is impossible to hold the 
decree a bar to future proceedings. This is because it is uncer- 
tain upon what ground the bill was dismissed.'* 

§ 405. The judgment of a court in actions for divorce wlicre 
it has jurisdiction is, on a matter directly in isbue, conclusive on 
the same matter between the same parties in anollier suit.® Tims 


* Hughes V. IJ. S., 4 Wall. 232; 
Waldeu v. Bodly, 14 Pet. 150; Bige- 
low V. Wmsor, 1 Gray, 291); Foote v. 
Gibbs, 1 Giay, 412; Perrioe v. Dunn, 
4 Johns. Ch. 140; Durant v. Essex 
Co., 7 Wall 107; Cochranov. Cow- 
per, 2 Del CIi. 77; Borrowscalc v. 
Tuttle, 5 xUlcn, 377; Foster v. The 
Bustecd, 100 Ma^s 409. 

® Foster V. The Bu&teed, 100 ]Hass. 
400; Neafie v. Neaiie, 7 Johns. Ch. 1; 
Peterborough v. Germain, 1 Bro.P. C. 
231; Brauideyn v, Orel, 1 Atk. 571; 
Gardner y. Raibbeck, 28 N. J. Eq.71; 
Prettyman v. Prettyman, 1 Vern. 810; 
Cater y. Dewar, Dick. 654. 


3 Sopwith Y. Sopwith, 30 L. J. M. 
131; Finney v. Finney, L. II 1 P. & 
D. 480; Da Costa v. Yida Real, 2 8tr. 
OGl; Bunting’s Case, 4 Co. 29; Kcain’s 
Case, 7 Co. 42 ; ^Mendoweroft v. 
IIug(>nin, 4 Hoo. P, 0. 386; Ferry v. 
Meadoweroft, 10 Beav. 12*2 ; PiiiHips 
V, Buiy, 2 T. R 310; Picsrott v. 
Fisher, 22 III. 390; Oa 'es v. Cades, G 
Heb. 304; Hopper v. Ilopptn*, 19 III 
219; Jliltimore v. Miltiiiioie, 40 Pa. 
St. 151; Norman v. Yillars, L. R. 2 
Exchq. D. 359; R. v. Wye, 7 A. A E. 
761 Niboyet y. Niboyot, L. R. 4 P D. 
9 ; Ellis Y. White, 61 Iowa, 644; 
Bunting v. LepingY’^ell, 2 Co. 355. 
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where a court, in granting a decree, adjudged that the Iiii&band 
should pay a sum of money in lieu of the wife's equitable estate, 
and divested her of such estate at the same time and vested it 
absolutely in the husband, she is estopped from subsequently 
asserting her title in equity to the landd The principle that 
wdiatever might have been litigated under the issues is concluded 
by a judgment is applicable in actions for divorce. Thus, after 
a suit for divorce and alimony has been finally determined by 
the court granting the divorce, and in lieu of alimony confirming 
an executed agreement as to the amount paid as alimony, a new 
action for additional alimony cannot be maintained when the 
reasons for such additional allowance existed or might have been 
provided for in such final judgment, and when it is not sought 
to impeach such final judgment.® So, where a judgment for 
alimony was, by the decree in a divorce suit, made a special lien 
upon cerrain land belonging to the husband, to be enforced by 
execution upon default in the payment of the judgment. Ileld^ 
that the husband could not set up as a defense that the land was 
his homestead, since he had failed to raise the question in the 
divorce suit.® 

A divorce contemplates a final separation of tlie parties. 
Their paths in life henceforth diverge, and, in legal conteuipla- 
tioii, they are to each other as strangers. When not otherwise 
provided, the law contemplates that, at the time of decreeing a 
divorce, the court will adjust all the pecuniary rights of the parties 
in relation to each other springing out of the marital relation 
about to be forever annulled. To this end, courts are given full 
discretionary authority to make such order concerning the divi- 
sion of the properly and support of the children as to the courts 
shall appear, under all the facts and circumstances, just, equitable 
and reaboiiable. 

When this discretionary power of the court, in allowing ali- 
mony, has been fully exercised in a case, it is ordinarily at an 
end — exhausted. So that, when once the court has allowed to 


J Brooks V, Ankeny, 7 Greg. 461. Hopper v. Hopper, IP 111. 21!); Miitl- 
*Fischli V. Fisebli, 1 Blackf. 660; moie v. Miltiniore, 40 Pa. St. 151; 
Petersine v- Thomas, 28 Ohio S. 596; Outl(‘a v. Oade^, G Neb. 604. 

® Uemenway v. \Voo<b 56 hma, 21. 
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the wife wliat it considers just and equitable alimony in gross, 
and a divorce is at the same time granted, she will be deemed 
to have been allowed her just and equitable portion of lier 
husband’s estate. A court may, however, in the exercise of 
a sound discretion, grant the divorce, and make the aliinony 
allowed payable in installments, and by continuing the alimony 
branch of the case, hold the parties and subject matter, by 
proper orders, so under its control to increase or diminish the 
allowance as equitable circumstances and justice shall require. 
Judgment of divorce must be considered as final and conclusive 
between the parties. Once granted, judgment of divorce, fur 
obvious reasons of public policy, should, of all judgments, not b6 
disturbed. Such is the policy of the law.’^^ So, where a wife 
obtained a decree of divorce, and seven year& afterwards endeav- 
ored to avoid the decree for collusion and fraud, she was held 
bound by the judgment, having participated in its procurement.^ 

§ 406. A judgment against trustees or assignees who have 
sued for property embraced in the assignment, is bindiiig upon 
the trustees and creditors, unless it can be shown to have been 
the result of fraud and collusion, when it may be set aside and 
canceled in equity. It is not every fraud which will be regarded 
as ground for avoiding the judgment, and wdien collusion is 
charged it must be satisfactorily proven before the court will 
interfere to afford relief.^ The mere concealment of facts b}" 
either party to the suit, wdjich might be beneficial to the other, 
has not been regarded as fraud.'^ To hold, therefore, that a judg- 
ment at law is reviewahlein equity, simply because founded on 
false or exaggerated claims, would be virtually to hold that it is 
the right of the losing party, in almost any action tried on an 
isi>ne of fact, to have it retried in equity, and would make the 
doctrine of res ac^j^tdioata comparatively nugatory. What is 
meant by fraud, as a ground for enjoining or setting aside a 
judgment, is not mere falsity of claim or proof, but fraud outside 

1 Campbell v. Campbell, 37 Wis. « Flanders, 40 III 470; 
206; Hopkins v. Hopkins, 40 Wis. Clemens v. Clemens, 28 Wis. 037; 
402. Ilulbersoxi v. Hutclimson, 28 Wis. 

^ Miltimore v. Miltimore, 40 Pa. St. 637. 

151; Prescott v. Fisher, 22 III 390. ^ ^ Flanders, 40 HI 470. 
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of them, perpetrated by some artifice or contrivance of tlie 
party or person benefited, or by some coIIumoii of both particb, 
whereby, in the course of the trial, or in entering judgnieiit, the 
injured, party or the court has been imposed upon or betrayed 
into inattention and deceived.^ For the repose of society, the 
ending of litigation and the security of titles to property, it is 
rendered imperative and necessary that stability should be giveii 
to the solemn adjudications of courts of justice. The law does 
not require parties to disclose facts in their knowledge beneficial 
to the other parties, unless required to discover by a bill, and 
such failure to do so is not of itself sufficient ground upon which 
to invoke the aid of a court of equity.^ Where an equitable 
defense is presented, which might have been made the subject of 
an original bill, the defendant cannot, after verdict in favor of 
the plaintiff, present the same matters in equity as grounds for 
affirmative relief against the same plaintiff.® 

§ 407. A party to a bill in equity is estopped by the decree, 
as to matters put in issue by the pleadings and settled by the 
decree.* When a fact has been directly tried and decided by a 
court of competent jurisdiction, it cannot be contested again 
between the same parties or their privies, in the same or any 
court. A judgment of a court of law or decree in chancery, is 
an estoppel to the parties thereto and their privies, provided it 
relates to the same subject matter, and decides the questions sub* 
sequeiitly in issue. But if that question was before the court 
only collaterally, and incidentally considered, the judgment or 
decree is no estoppel. It cannot be ascertained by inference, or 


^ Fuibu&h V. Colliugwood, 1311. I. 
720, Muscatine v. Railroad Co , 1 
Dillon, 536; Bateman v. Willoe, 1 
Sell. & Lef. 201; Emerson v. Udall, 13 
Vt. 477. 

Carr v. Miner, 43 111. 179. 

* Terrell v. Higgs, 1 De G. & J. 
388; Arnold v. Allmor, 15 Grant Cli. 
375. 

^ Carr v. College, 32 Ga. 190 ; 
Crandell v. Gallup, 12 Conn. 365; 


Gould V. Stanton, 16 Conn. 12, 
Tiiackor v. Chambers, 5 Humph 313, 
■Willis V. Willis, 59 Teim 83. No\e> 
V. Kem, 94 111. 521; lleudersuu v. 
Hill, 64 Ga. 292; Cakhvell v. Wiiite, 
77 Mo. 471; Wilson v. Bougliloo, 50 
Mo. 17; Ashley v. Glasgow, 7 3ilo. 
320; Hill v. St. Louis, 20 Mo. 584; 
Caldwell v. Lockiidge, 9 Mo. 368, 
Smith V. Best, 42 Mo. 18; Gordinier’s 
App<*al, 89 Pa. St. 528; Taylor v. Ins. 
Co., 17 P. R 566. 
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by arguing from the former jiiclguieiit or tleereCj whether the 
question subsequently in issue was embraced therein/ 

40S. In the applieation of this rule, the Supreme Court of 
the United States in a late case said : It is said that Ooivoraii 

and his co-trustees, tlie Canal Company and the State of Mary- 
land, were all defendants to that suit, and that as between tJmn 
no iss'iie was raised hy the ^leadings on this question, and no 
lid eersary proceedings were had. Tlie answer is, that in chan- 
cery suits, where parties are often made defendants because they 
will not join "as plaintiffs, who are yet necessary parties, it has 
long been settled that adverse interests as between co-defciKlants 
may be passed upon and decided, and if the parties have had a 
hearing and an opportunity of asserting their rights, they are 
concluded hy the decree as far as it affects rights presented to the 
court and passed %ipon hy its decree. It is to be observed, also, 
that the very object of that suit was to determine the order of 
tlie distribution of the net revenue of the Canal Company, and 
tiiat the Corcoran trustees were made defendants for no other 
purpose than that they might be bound by that decree, and, 
lastly, as the decree did undoubtedly dispose of that question, 
its conclusiveness cannot now be assailed collaterally, on a ques- 
tion of pleading, when it is clear that the issue vais fairly made 
and was argued by Oorcoraids counsel, as is shown by the third 
head of their brief, made a part of this record by stipulation/’ 
And in conclusion the court say : “ It seems to us very clear 
that the question we are now called on to decide has been 
already decided by a court of competent jurisdiction which had 
before it the parxies to the present suit ; that it was deciiled on 
an issue properly raised, to which issue both complainant and 
(lofeiidant hero were parties, and in wliich the appellant here \vas 
actually heard by his own counsel ; and that it, therefore, falls 


^ Evans v, Burge, 11 Ga. 265 ; 
Potter V. Baker, 19 N. H. 166; Foster 
v. Wells, 4 Tex. 101; Shuster v. Per- 
kins, 2 Jones L. 217; Gilbert v, 
Thompson, 9 Cush. 348; Lynch v. 
S wanton, 53 Me. 100; Bunker v. 


Tullts, 57 Me. 417; Slade v. Slade, 58 
Me. 157; Atkinson v. White, 60 3ie. 
396; Hill v. Morse, 34 Vt. 365; Cecil 
V. Cecil, 19 Md. 72; Abbe v. Good- 
win, 7 Conn. 377; Kennedy v. Scovil, 
14 Conn. 61; Boss v. Crum, 48 Iowa, 
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wiiliin tlie salutary rule of law which makes such a decision 
final and conclusive between the parties.’^^ 

§ 409. Parties to a suit in a court of competent jurisdiction 
where they labor under no disability are bound by the determina- 
tion of their rights if fairly before the tribunal ; when they liave 
been once adjudicated in a court having jurisdiction they cannot 
be again litigated. The object in making a person a party to a 
suit is to enable liitn to be heard and to assert his rights^ if he 
fail? to set them up that he may be concluded from again litigat- 
ing them, as for instance : in a proceeding for partition by heirs, 
the widow was made a party ; the petition alleged that she was 
entitled to dower, and the court adjudged it to her, commissioners 
w^ere appointed to assign dower; they reported it could not be 
done and the court therefore decreed her a yearly allowance in 
lieu of dower and made it a lien upon the land. The lands 
were sold under the partition proceedings, subject to the pay- 
ment of the annuity. The widow made no chuTn of liomestead, 
and she was estopped from afterwards setting up a homestead 
right against the purchaser under tlie partition sale. Where an 
unmarried woman, the head of a family, capable of releasing the 
homestead, and occupying it, fails to assert her right, when a 
court is called upon to pass upon it, in a suit to which slio is a 
party, she will be concluded. Where a person not under a dis- 
ability is sued and the homestead is involved, it will be affected 
by any neglect to assert it, precisely as any other right.’® A.nd 
this principle applies to the children ot the party who failed to 
claim the exemption.^ 

So parties wdio appear before the ordinary to contest tlie 
granting of a homestead are concluded by the judgment upon nil 
questions which it is necessary for the applicant to prove, ami 
upon all questions which the statute provides the creditors 
may make, but they are not concluded upon questions over 
which the ordinary has no jurisdiction, unless it appears that 


I Louis V. Brown, 109 U. S. 167; * Young v. Babilon. 91 Pa. St. 280; 

Corcoran v. Canal Co., 94 U. S. 741. Wright v. Dunning, 46 111 271. 

» Nichols V. Dibrell, 61 Tex. 639. 
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tiiey actiKillj made sucli questions, and that such were in fact 
cleeidedd 

§ 410. The conchisiveness of jndgmetits of inferior lourts in 
regard to matters of probate and partition, was stated to be. 
under statutes similar to those of New’' York f that an aetiiai 
partition or sale, under a judgment in paitition, is effectual to bar 
the future contingent interests of persons not m e^se, though no 
notice is published to bring in unknown parties, and though such 
future purchasers may take under a deed or will, and not as 
cLiimants to any party to the action, ‘‘and also independent of 
the statute ; contingent remaindonnen or persons taking under 
an executory devise, who may thereafter come into being, are 
bound hy the judgment as being virtually represented by the 
parties to the action, in whom the present estate is vested.” “‘A 
final judgment was entered whereby it was adjudged and decreed, 
that the report of the commissioners in partition, and all things 
therein contained, be ratified and confirmed; that the partition 
so made by tlie commissioners shall be final and absolute.” ^‘It 
is difficult to perceive any substantial reason, why this adjudica- 
tion of the rights of all parties, should not be final and conclu- 
sive.” The same court held,^ that a judgment in partition is 
binding upon the parties, if the court had jurisdiction,” of them 
and the subject matter. Matters which have been once determ- 
ined by judicial authority cannot be again drawn into controversy 
® as between the parties and their privies. A decree, with regard 
to the personal status of an individual, will be equally conclusive 
witli a decision upon a right of property; and hence the removal 
or appointment of an administrator or guardian, or the adjudica- 
tion on a question of descent or pedigree, wull be binding nut 
on!}" in the proceedings where they take place but in every other 
in which the same matter is agitated; and it is equally well set- 
tled that it is immaterial in what manner the question is broiiglit 
before the court if it be actually decided.” ‘‘It is not essential 
to create an estoppel that matters should have been adjudicated 
in precise terms. It is sufficient if the substance was so deckled. 

^ Hams V. Colquit, 44 Ga. C63. ® Blakeld v. Colder, 15 1 ^. Y. 

® Clemens v. Clemens, 37 K. Y. 74. 617. 



Judgments oe IjiEicuroit Cuuets. 48'i 

The estoppel extends beyond wint appears on the faec of tbe 
judgment to every allegation wliicli was made on one siile arnl 
denied on the other, and was at issue and determined in tlie 
conise of the proceedings.” The burden of proof is of course 
on those who rely on tbe estoppel, and they iiiiist sliow that the 
matter in controversy has already ‘‘been heard and determined, 
when, however, it has been made to appear wdtli sufficient clear- 
ness that a transaction has undergone a judicial investigation, tlje 
presumption will be irresistible that the judgment covered the 
whole, so far as it was entire and indivisible ; and cannot he over- 
come except by the clearest proof that no evidence was given as 
to that fact by the plaintiff, or that the defendant failed to take 
advantage of a defense that might have beeii made availahled” 

§ 411. “ The general rule on the subject is well known to be 
that a former judgment of the same court or a court of compe- 
tent jurisdiction, directly upon the point in istsiic, is as a jdea in 
bar, or as evidence conclusive between the same ixiriies, or otheis 
claiming under them u|)oii the same matter diiectly in rpie'^tion 
in a subsequent action or proceeding. Such judgment or deter- 
mination is final and conclusive, not only as to the inatter actually 
determined, but as to every other matter which the })artics might 
have been litigating, and have had decided as incident to or essen- 
tially connected with the same subject matter of the litigation, 
and every mutter coming within the legitimate purview of the 
original action, both in respect to matters of claim and defence.”® 
This court said that an allegation on record, upon which issue had 


^ Bellows V. Foisyth, 3 How. 183; 
Harris v. Harris, 30 Barb. 88; Cypliert 
V. McCluie, 23 Pa. St. 195; Binies v. 
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2 Harris v. Harris, 36 Barb. 88; 
Briien v. Hone, 3 Barb. 586; Embury 
V. Connor, 3 N. Y. 511; Hare v. 
Baker, 5 K Y. 351; Davis v. Talcot, 
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Barb. 156 ; Clemens v. Clemens, 

37 Y. 74; McDowell v. McDowell, 
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York, 85 La. An. 573; Buckingham 
v. Ludlum, 37 N. J. E. 137. 
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been once taken and found, and a judgment had l)een rendered, 
is between the parties taking it and their privies, conclusive 
according to the iindiiig thereof, so as to estop the parties respec- 
tively, from again litigating that fact once so tried and foiimk 
whetlier pleaded in bar or given in evidence. follows that 

the judgment of a court of competent jurisdiction in a suit in 
which all the parties interested in the subject matter of the liti- 
gation being parties to the suit and their rights are declared, was 
res adjiulicatar'^ The same court decided/ that wdiere a plaint- 
iff had, in a former action, recovered damages for injuries to 
Ills land, caused by ffooding the same, the same causes coiitiiuiing 
and the same damages to the plaintiff as a result, in a subse- 
-quent action accruing, the defendant will be estopped frotn dciiy- 
ing damages as a result from the continuing cause of such dam- 
age as a matter of law ; a former recovery for injuries sustained 
by the same plaintiff from the same cause, establishes the right 
to recover damages subsequently sustained from the same cause ; 
but this was on the ground that the plaintiff could not recover 
prospective damages, 

§ 412. As has been repeatedly stated, the verdict and judg- 
ment in any case is admissible to prove the fact that the judgment 
was rendered on the verdict given. There is a vast difference 
between proving the existence and its effect, and using a record 
as a means of proving any fact recited in it. In regard to prov- 
ing the existence of a judgment or decree, it is never regarded 
as res inter alios acta^ it being a public transaction renderetl by 
public authority. The presumption is, that it is faithfully and 
truly recorded, and this presumption is so conclusive, that tlie 
only proper and legal manner in which its own existence can he 
substantiated, and the legal consequences resulting from its ren- 
dition can be sbowm is by its being produced in any tribunal 
where it is attempted to be used, no matter who the parties are 


^ Ljaicb V, Swanton, 53 Me. 100; 30; Clements v. Clements, 37 Is, Y. 

Whitman v. Henneberiy, 73 111. 109; 75; Love v. Waltz, 7 Cal. 250. 
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in tlie action.^ Thus, if a party acquitted of as'^aiilt and battery 
for which he has been indicted, brings an action for maiicioiis 
prosecution, the record is evidence for the plaintiff to cstablibh 
the fact of his acquittal,’* notwithstanding the jairtics are not the 
same, for in one case the State would be the plaintiff and the 
other party defendant, and in the civil action it would be between 
two parties for another and different action.® But it is directly 
the converse of this if the party is convicted, and he is then sued 
in trespass for the assault. The record in the action for assault 
can not be used in the subsequent action for trespass as evidence 
to establish the assault as to the matter in litigation ; in trespass, 
as to that action, it is res inter alios aota. Tluis, the jndgnieiit 
against a sheriff for the misconduct of his deputy is evidence 
against the deputy that the sheriff has been compelled to pay the 
amount awarded, and for the cause averred, but it is not evidence 
against the deputy of his misconduct unless lie was notified of 
the suit and required to defend.** 

§ 413. It may, therefore, be stated as a general rule that 
while a verdict and judgment in a criminal case may be and is 
admissible and conclusive evidence in regard to its own rendition, 
it cannot he used in a civil action to establish the fact upon 
which it was rendered.® For the obvious reason that the party 
may have been convicted upon the evidence of the very plaintiff 
in the civil action ; if acquitted it may have been hj collusion 
with the prosecutor. There is no mutuality ; the parties are not 
the same. Estoppels should be reciprocal neither is the man- 
ner of proceeding the same, nor can the defendant in the crim- 
inal action avail himself of any admission the plaintiff in the 
civil action might make ; and the jury in the criminal trial must 
be satisfied of the party’s guilt, wdiilo in the civil action the ver- 
dict is rendered generally on the mere preponderance of evi- 

^ Ansley v. Carlos, 9 Ala. 973; Ma- Jordan v. Lewis, 2 Stra. 1132. 
pie V. Beach, 43 Ind. 51. ^ Tyler v. Ulman, 13 Mass. 66. 

3 Caddy v. Barlow, 1 M. & R. 277; ^ Mead v. Boston, 3 Gusli. 404; 

Bashy v. Mathews, L. B. 2 C. P. 684; State v. Iloggaid, 13 Minn. 167. 

Arundell v. Tregono, Yelv. 116; Leg- ® Gibson v, McCarthy, Cas. T. 

gatt V. Tollewey, 14 East, 801. Hard, 811; Towsley v, Johnson, 1 

sLeggatt v. Toilewey, 14East, 303; Net). 95; Corbley v. Wilson, 71 III. 
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denee, and for these same reasons it must be clear! v apparent that 
a judgment in a civil action cannot be used in a criminal proceed- 
ing/ Thus the record of the trial and acquittal of a person upon 
indictment for a crime is not competent evidence of his iiiiuo 
cencc to meet a plea of justification interposed in an action hy 
him of slander, in charging him with the same crime. As tlie 
defendant in the slander suit was not a party to the proceedings 
on the indictment, which were between the people and tho 
accused, he is not bound by the result/ In a criminal prose'cutioii 
for the renfoval of a fence from land, a judgment in a civil 
action, between the defendant and the prosecuting witness, ren- 
dered before the commission of the alleged trespass, whereby the 
disputed boundary line was defined and settled, is admissible in 
evidence, and the effect of such judgment was to establish the 
boundary line, and to exclude inquiry into antecedent facts to 
the coiitraiy/ But a conviction and sentence by a U. S. district 
court of one charged with crimes, is conclusive on every otlier 
tribunal.^ A. judgment in an English court is not cimchi-i^e 
as to anything but the point decided, and, tlierefore, a judgment 
of conviction on an indictment for forging a bill of exchange, 
though conclusive as to the prisoner being a convicted feloiu is 
not only not conclusive, but is not even admissible evidence of 
the forgery in an action on the bill, though the conviction must 
have proceeded on the ground that the bill was iorged/'*^ A 
record that is res mter alios actai^ admissible in an actioii against 
a slieriff for neglect in regard to an execution, or to show the 
testimony of a former trial, or when the judgment constitutes 
one of the muniments of the party’s title to an estate, as where 
a deed was made under a decree in chancery, or a sale was made 
by the sheriff under an execution, or where the recovery of a judg- 
ment operates to change or create a title, and it is on this princi- 
ple that decisions of admiralty and prize courts are admissible as 
they transfer property.® So, in Pennsj/lvauia, by recovering a 


^ Rex V. Boston, 4 East, 573 ; Jones 
V. 'White, 1 Stra. 68. 
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judgment in trespass, for carrying away goods, the plaintiff’s 
property in them becomes divested, and consequently such jndg* 
ment is admissible in favor of a stranger, who is bul)SCC|iientiy 
sued in assumpsit the same plaintiff for the proceeds or price 
of the goodsd 

§ 414. Ill the statement of the doctrine of estoppel by matter 
of record or res judicata we have attempted to show t he prin- 
ciples upon which the doctrine is founded and have examined 
it solely as to causes of a civil nature or judgments in the 
larger class, civil actions. The doctrine applies in criniinal 
actions, and is one of the most important as well as one of 
the highest constitutional rights guaranteed to every of 

the civilized world. That no man shall twice be piinibhed by 
judicial judgments for the same offense. This principle is well 
settled in England and America, and is part of the organic law 
of each one of the United States as well as the Federal Con- 
stitution. The constitutional provision that person shall 
be subject for the same offense to be twice put in jeopardy of life 
or limb,” is equivalent to the declaration of the common law prin- 
ciple that no man shall be twice punished for the same crime or 
misdemeanor. This principle may be stated thus: a regular con- 
viction or acquittal upon a sufficient indictment is a good pica in 
bar to a subsequent prosecution for the same offense/ So that 
whenever it is made to appear substantially, by the record of a trial, 
that the defendant has been tried and acquitted, by a court of 
competent jurisdiction, for the same offense, the second pros- 
ecution must be barred.® The same rule applies whenever the 
proceedings operate as an acquittal.* 


dee V. Lord, 8 N. Y- 269; Voorhees v. 
Seymour, 26 B.ub. 569; Cliamberlain 
V. Carlisle, 21) ISl. H, 540. 

^ Floyd V. Brown, 1 Rawle, 122; 
Marsh v. Pier, 4 Rawle, 273. 

^ Leslie v. State, 18 Ohio S. 890; State 
V. Lee, 10 R. 1. 494; State v. Begraf- 
fenreid, 9 Baxt 287; State v. George, 
58 Ind. 434; State v. Abrams, 6 Iowa, 
117 ; State v. W alters, 16 La. Ann. 400; 
Leavenworth v. Tomlinson, 1 Root, 
486; McCauley v. State, 26 Ala. 185; 


Commonwealth v. Hawkins, 11 Bu^h, 
608. 

* Day V. Commonwealth, 28 Gratl. 
015; Britton v. Slate, 54 Ind. 585; 
State V. George, 58 Ind. 434; Stale v. 
Brown, 16 Conn. 54; Stevens v. Pus- 
sett, 27 Me. 266; Common w^ealth v. 
Goddard, 18 Mass. 457. 

^ State V. Ctdender, 8 Iowa, 288; 
Grogan v. State, 44 Ala. 0; Jones v. 
State, 55 Ga. 025; People v. Biuiizo, 
24 Cal. 41. 
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§415. If tlicPG is aiiytliino* settled in the juri>in u«leiH*L of 
England and America, it is that; no man can he twit-e iawfiUIy 
piinislied for the same offense. And thongli there h:ut* ht'cn 
nice questions in the application of this ride to eases in which the 
act charged was such as to come within the definition of luort^ 
than one statutory offense, or to bring the party wiiliiu th< 
jurisdiction of more than one court, there has never heeti an\ 
doubt of its entire and complete protection of the party when a 
second punishment is proposed in the same court, on the satin* 
facts, for the same statutory offense. The principle finds t‘xpres. 
sion in more than one form in the maxims of the common law. 
In civil cases the doctrine is expressed by the maxim that in^ 
man shall be twice vexed for one and the same I'am-e. ALco 
debet bis vexari pro mia et eadem causa. It is npon the founda- 
tion of this maxim that the plea of a former judgment toi the 
same matter, whether it be in favor of the <lcd‘endant or ag.o’nst 
him, is a good bar to an action. In the criminal lau the same 
principle is thus stated, his 2 }uniiur juy/ tadeai 

or, according to Coke, jVc77iO debet bis jainlri pro hhu ddicfo 
No one can be twice punished for the same crime or misdemeanor 
Blackstono in his Commentaries^ cites the same maxim tr- the 
reason why, if a person has been found guilty of manshuigliter 
on an indictment, and has had benefit of cleigy, aud svj\rtd 
the jm2g7ne7it of the law^ he cannot afterwards bo appeahah li 
there had been no punishment the appeal would lie, ami Uie 
party would be subject to tiie danger of another form (d trial. 
But by reason of this univerc^al principle, tiiat no person shall \)0 
tVvicQ ptmished for the same offense, tliat ancient right ot appeii 
was gone wlieii the puniblimeiit had once been sufferecl. Tht 
protection against the action of the same court in iniiicling puii 
ishinent twice must surely be as necessary, and as clearly A\ithiu 
the maxim, as protection from eluinces or danger of a second 
pimisliiuent on a second trial. The common law not only pro- 
hibited a second punishment for the same offense, but it went 
further and forbid a second trial for the same offense, whether 
the accused had suffered punishment or not, and wiiether lo 

^ Hawkins Pleas of the Crown, 


® 4 Co. 43; 11 Id. D5. 

^ VoL 4, 315, Sharswood's edition 
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tlie former trial be had been acquitted or convicted. Hence to 
every inoictment or information chargiiii^ a party with a known 
and defined crime or misdemeanor, wlietber at the eominoii law 
or b}^ statute, a plea of autrefois acquit or autrefois convict is a 
good defense. 

Every person acquainted with the history of governments 
must know that State trials have been employed as a formidable 
engine in the hands of a dominant administration. To prevent 
this mischief, the ancient common law, as well as Magna Charta 
itself, provided that but one acquittal or conviction should satisfy 
the law ; or, in otlier words, that the accused should always have 
the right secured to him of availing himself of the pleas of autre- 
fois acquit and autrefois convict. To perpetuate this wise rule, 
so favorable and necessary to the liberty of the citizen in a gov- 
ernment like ours, so frequently subject to ciianges in popular 
feeling and sentiment, was the design of enacting tho clause in 
question.”^ In a case® where the prisoner had been indicted, tried, 
and convicted of arson, while still in custody under tliis proceed- 
ing he was arraigned on an indictment for the murder of two per- 
sons who were in the house when it was burned. To this he 
pleaded the former conviction in bar, and the court held it a good 
plea. Punishment for arson can not teehiiictilly extend either to 
life or limb ; but the court founded its argument on the provi^ion 
of the constitution of New Jersey. After referring to the eorn- 
mon law maxim, the court says: The constitution of Hew Jer- 
sey declares this important principle in this form : ‘ JSTor shall 
any person be subject for the same offense to be iwdee put in 
jeopardy of life or limb.’ Our courts of justice wx>nl(l have 
recognized and acted upon it as one of the most valu<d)le prin- 
ciples of the common hnv without any constitutional jwovihion. 
But the framers of k>nr Constitution have thought it worthy of 
especial iiutiee. And all who are conversant with courts of jn^ 
tiee must be satisfied that this great principle torms one of the 
strong bulwarks of liberty. Upon this principle are founded 
the pleas of autrefois acquit and autrefois conviety These pleas 
depend upon the principle that no man shall more than once be 
placed in peril of legal penalties upon the same accusation. 


^ Cominoiiwealth. v. Olds, 5 Litt, 137. ® Cooper v. State, 13 N. J. L. 361. 
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I 41G. But it is nut necessaiy that the t*luirge< in the iwo 
iudictments should be precisely the same; it is siiftieient if an 
acquittal from the offense charged in the iirst indictment virtiu 
ally includes an acquittal from that set forth in the second, how 
ever they may differ in degree. TliiiSj an acquittal uii an 
indictment for murder will be a good bar to an indictment fur 
inanslaiigliter, and the ecmve'pse an acquittal on an indictmei^t for 
manslaughter will be a bar to a prosecution for murder/ Where 
there is but one count in an indictmentj on which the accused 
may be convicted of one of several offenses which are covered 
by tlie indictment, the verdict of the jury finding the acein^ed 
guilty of one of the said offenses is a verdict of acquittal of all 
the others of a higher grade of offense. 

§ 417. It is held by many courts that if the accused applies 
for and obtains a new trial, he does not thereby waive the advan- 
tage of the acquittal thus obtained ; be can only be tried again 
for the offense for wdiich he was convicted.** It has been otiier* 


1 Commonwealth v. Griffin, 21 Pick. 
52o; Cameron v. State, 18 Ai'k. 712; 
Carpenter v. State, 23 Ala. 84; Clark 
V. State, 12 Ga. 131 ; Barnett v. People, 
54 111. 325; Bremer v. People, 15 111. 
511; Dinkey V. Commonwealth, 17 Pa. 
'bt. 126; Franscisco v. State, 24 N. J, L. 
30; Hurt v. State, 25 Miss. 378; John- 
son V. State, 14 Ga. 253; Jordan v. 
State, 22 Ga. 545; People v. McGowan, 
17 Wend. 386; People v. Smith, 57 
Baib 56, People v. Loop, 3 Paik C. 
561; People v. Gilmore, 4 Cal. 376; 
Lohmaii v. People, 1 N. Y. 379; 
Li \ iina stone’s Case, 14 Gratt 492; R. 
Y. Oliver, 8 Cox C. C. 287; R. v. 
Bainelt, 9 0. & P. 387; R. v. Yeadon, 
9 Cox C. C. 91; Rolls v. State, 52 MBs. 
391; Reynolds v. State, 11 Tex. 120; 
Reb, V. Roberts, 2 D<iil. 124; People 
V xlpger, 35 Cal. 389, State v. Hardy, 
47 N. H. 538; State v Coy, 2 Aik. 
181; State v. Reed, 40 Vt. 603; State 
V. Johnson, 10 H. J. L. 185; State v. 


Stedman, 7 Port. 495; State v. Rohty, 
8 Hev. 312; State v. Cooper, 1 Green, 
301; State V. Reed, 12 Md, 263: State 
V. Lewis, 2 Hawks, 08, Stale v. Cowell, 

4 Ind. 231; State v. Leasing, 16 Minn. 
80; State v. Smith, 15 Mo. 550; Shite 
V. Keogh, 13 La. Ann, 213, State v. 
Shepherd, 0 Conn. 54; Stale v. Ross, 
29 Mo. 32; State v. Martin, 30 Wis. 
216; State v. Tailor, 3 Oreg. 10; Slate 
V. Deal born, 54 M(‘. 4-12; State v. 
Waterb, 39 Me. 54; Stewart v. State, 

5 Ohio, 242, Swmney v. Stale. 16 
Miss. 576, Slaugiiter v. Slate, 6 
Humph. 410; lYilcox v. State, 31 
Tex. 586, 

Stuart V. Commonw(‘alth, 28 
Gratt. 950; Slaughter v. State, 6 
Humiffi. 410; People v. Gilmore, 4 
Cal. 370; Jordan v. State, 22 Ga. 545; 
Barnett v. People, 54 111. 325; State 
v. Tweedy, 11 Iowa, 350; State v. 
Ross, 29 Mo. 32; State v. Martin, 30 
Wis. 216; Hurt v. State, 25 Miss, 
378. 
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wise held, upon sound principle, that such new trial leaves the 
case as it was originallj, and that the jury may find the defend- 
ant guilty of the greater offense. Thus, 'it was said, 1>j Judge 
Grier, in addressing the prisoners, on a motion for a new trial, 
after having been convicted of manslaughter : ‘^Bnt let mo now 
solemnly warn yon to consider well the choice you shall make. 
Anotiier jury, instead of acquitting you altogether, may find yon 
guilty of the whole indictment, and thus your lives may become 
forfeit to the law. If you choose to run this risk, and again put 
your lives in jeopardy, it must be by your own act and ehuiee. 
being neither compelled nor advised thereto b}’ the court ; and 
when your solemn election shall have been put on record, the 
court will hold you forever after estopped to allege that your 
constitutional rights have not been awarded to yuu.’^^ While 
many courts have taken tlie latter to bo tlie true rule, it is stated 
by Wharton,^ that where the major and minor offenses are before 
the jury, a conviction of the minor is an acquittal of the major. 
As for example, a conviction for assault and battery will be a 
complete bar to an indictment for assault with intent to murder.® 
AVhile this is undeniable wdiere the verdict is allowed to stand, it 
seems on principle that if the defendant is permitted to have a 
new trial before a new jury, upon the same or additional evi- 
dence, in the hope of an acquittal, the Stale should be allowed 
the same latitude, and obtain a conviction upon the original 
indictment, as the party voluntarily places himself in the same 
position he occupied before the trial in the first action, tlius 
waiving the constitutional right of being twice tried or jco])ar- 
dized for the same offense. In a late ease in Iowa, the question 
was raised as to the validity of a conviction by a jury of eleven. 
The constitution provides that the right to trial by jury sluill 
remain inviolate ; it was said that the jury contemplated should 
consist of twelve men. Yet the Supreme Court held that a con- 
stitutional provision might be waived by the defendant by con- 
sent of the State, and such a verdict would be binding. If one 
provision may be waived, another may, and there can be no 
question but that a new trial in a civil case leaves the cause as 

I U. S. V. Harding, 1 Wall Jr. 147; « § 550, 7tli Ed. Grim. Law. 

State T. Beilimer, 20 Ohio S. 519. ® Moore v. State, 71 Ala. 807. 
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though never tric4 ; and if a judgment U rendered in favor of 
the defendant, he can not present the pUuiitiif from recovering 
the foil amount sued for, if he can inaintiun his action. Why a 
new tritd in a criminal case should give a defeiulanT any greater 
rights than one in a civil cause is not easy to aM*ertain on prin- 
ciple; if the entire matter is to be tried de ?iovo the Jury slandd 
be the exclusive judges of the extent of the offense. The law 
protects the defendant if he desires to be proreeted, and if he, 
with knowledge of his rights, seeks another trial, he shouhl be 
informed of his rights and the danger of a new trial ; if he then 
demands it as his right and obtains its benefits, he should under- 
stand that he takes it cn^rn onere, and that he is to be placed in 
the subsequent trial before a jury upon the same indictment, 
and that he has waived the acquittal of the major offense widndi 
the conviction of the minor one necessarily implies. Wliile the 
doctrine that the conviction of the minor is an acquittal of the 
major is plausible, it is neither a conviction or acquittal if a new 
trial is granted ; it is an absolute nullity, void for all pnrpi>sc‘s, 
unless the rule first suited bhoiild be maintained as correct. The 
remarks of Judge Grier are, on principle, correct, and if the 
State is to be burdened with the expense of repeated tritds in 
order to vindicate the law, there should be no greater l)eneiit 
conferred on one of the parties than on tlie other ; each should 
stand upon the same footing. If the defendant is accorded a new 
trial to obtain an acquittal upon the same charge the 
should have the like opportunit}^ to convict it. It is far hotter 
to submit the whole matter to a jury than fur a court to acfiuit 
a party of an offense by granting him a new trial, and fur each 
succeeding verdict to lessen the degree of the crime with which 
he is chaiged. The whole question seems to be cue of waiver or 
election, and there can be no reason why a party, with fuh 
knowledge of his rights, should not be bound by his election in a 
criminal as well as in civil ease. With skilled counsel and an 
impartial and able court, there is no question but what the 
defendant’s life and liberty will be fully and legally protected. 
This rule cannot be applied by a court where the statute provides 
the contrary doctrine. 

§ 418, The record of an acquittal or conviction upon a crim- 
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inal charge is goDerally pleadable in bar, or conclusive eviileiice 
upon another indictment or other proceeding for the same 
offense. The parties are the same in both, and no one ought to 
be put in jeopardy twice for the same offense. Upon this ground 
it has been held that a person tried and acquitted by a competent 
tribunal, though in a foreign country, could not be tried again 
for the same offense,* unless it were done for the purpotsc id' 
defeating justice and in fiaud of the rightful sovereignty.® xi 
Judgment in a criminal proceeding is in the nature of a judg- 
ment inremj such a judgment standing nnreversed is eoncliiteive 
evidence as to all its consequences, though there are some limita- 
tions to its conclusive effect. Thus, while an accessory to a 
felony, notwithstanding the judgment against his principal, is 
entitled to controvert his guilt, it is jyrbiiafaGie evidence. 
But this is perhaps the only case where a judgment founded on 
a verdict is not conclusive as to the attainder of the principal. 
For a judgment in a criminal matter, so far as it regards all the 
consequences of the judgment, is binding upon all ; the attainder 
of a criminal is, so long as it remains in force, conclu^ive upon 
all claiming from or through the party attainted. Bo a fine 
imposed for a breach of the peace is a legal bar to a subsequent 
indictment of the same party for the same act.® So a conviction 
on an indictment for conspiring with distillers to defiaud the 
internal revenue is a bar to a civil action for a penalty, founded 
on the same acts of the accused ; and so also is a pardon for tlie 
criminal offense.'* 

§ 419 . The question frequently arises, what is jeopardy, so as 
to prevent a second trial for the same offense ? and from the vast 
number of decisions upon questions pertinent to this inquiry, it 
would seem to be readily settled ; hut from the reasoning of courts 
ill deciding cases it is as difficult of solution upon any settled 
principle as almost any new proposition in the science of jiiris- 


^ Hutciiinson’s Case, 1 Show G ; 
R. V. Roche, 1 Leach, 134. 

2 State V. Little, 1 N.II. 208; State 
V. Brown, 16 Conn. 54; Bulson v.Peo- 
ple, 31 111. 409; State v. Green, 16 la. 


239; State v. Cole, 48 Mo. OH; Com- 
monwealth V. Xu‘kson, 2 Ta. Cas.50t. 

^ Commonwealth v. Fo.ster, 3 Met. 
Ky, 1, Commonwealth v. lluw kin.s,]| 

Bush, 703. 

^ U. S. V. McKee, 4 Bill 128. 
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prudence. Witiiout an extensive research into the liekl of criin* 
inallaw, which occupies many volunios of text-botdcs and rcptu’l's, 
we shall have to be content with a cursory exaininatiuii in enier to 
include it within the compass of this work. The learnedi reader 
will find the whole subject ably treated in Wharton (Ui Criminal 
Law, and also in Bishop^s works on the same subject. Jeopaialy 
attaches when an accused is put on trial on a valid indictment, ami 
all the preliminary steps essential to the validity of the trial have 
been taken, the jeopardy attaches from the moment the trial is 
begun, and the trial is deemed to commence at the time the jury 
is impaneled, or, in the language of the Supreiiic Court id’ 
Kentucky, when jury has been charged ivith his <leliverance, 
and a jury has been thus charged when they have been iuipan- 
eled and sworn, ^ the jeopardy of the accused has commenced so 
far as to be fully protected by the provision of the Coikstitmion 
from the peril of a second trial for the same offense.” And such 
is the case though there should be no verdict rendered in the 
trial, if the failure or default has accrued by means of any fault 
or neglect on the part of the State or its officials ; as where the 
prosecuting attorney declares that he abandons the case or enters 
a nolle j^i'osequi^ or the progress of the trial is in any way put aii 
end to ; as where he conceives he has not sufficiently prepared 
the evidence to warrant a verdict; or fears that his iiidictment is 
so defective that it will not sustain the verdict in case the 
defendant moves in arrest of judgment, or the judge miscon- 
ceives the law, or decides some question of law agaiiL‘->t him ; in 
any such or the like instances, tlie proceeding, without the ver- 
dict, is a bar to any second prosecution.^ 

I 420. A person once placed upon his trial before a compe- 
tent court and jury, charged with his case upon a valid indict- 
ment, is in jeopardy, in the sense of the Constitution, unless 


^ Maclen v. Emmons, 83 Ind. 331; 
Kingen v. State, 46 Ind. 132; State v. 
Walker, 26 liid. 316; Joy v. State, 14 
Ind. 139; Brinkman v. State, 57 Ind. 
70; Weaver v. State, S3 Ind. 289; 
O'Brien v. Commonwealtli, 9 Busk, 
33B; Williams v. Commonwealtii, 78 


Ky. 93; Mount v. State, 14 Ohio, 295; 
Page V. State, 3 Ohio St, 229; Stewait 
v. State, 15 Ohio St. 155; Com. v. 
Cook, 6 S. & R. 577; Spier’s Caw, 1 
Dev. 491; Williams Case, 2 Gnitt. 
567; Com. v. Clue, 3 Rawle, 498. 

2 Com. V. Harrison, 2 Virg. Cas.202; 
State v. Buchanan, 5 H. & J, 174. 
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siicli jury be discharged without rendering a verdict, froin a legal 
necessity or from cause beyond the control of the coiirtj such as 
death, sickness, or insanity of some one of the jury, the prlfcoiier, 
or the court, or by consent of the prisoner; and if siicli a jury 
render a verdict or be discharged before a verdict, without buck 
legal necessity, controlling cause, or consent, the prisoner is for* 
ever protected from a re-trial upon the same or any other indict- 
ment for the same offense, unless at his instance the verdict be 
set aside or judgment be reversed^ 

The discretion of the court in the discharge of a jury fur 
inability to agree must, however, be exercised upon some kiiul of 
evidence, and the judgment of the court on the point should be 
expressed in some form upon the record. A report made by the 
sheriff to the court, that the jury say they are unable to agree, is 
not evidence upon which the court can act in discharging tlie 
jury for inability to agree. The proper course is to call the jury 
into court, and have them announce their inability in the pres- 
ence of the court. If, while a jury is out deliberating upon 
their verdict in a criminal ease, and before the expiration of the 
term, the judge, without calling the jury into court, adjoiinis 
the court for the term, this is equivalent to an acquittal of the 
defendant. It is held that the discharge of a juror, against the 
objection of the prisoner, after the jury is sworn, operates as a 
discharge of the entire jnry, but it does not operate as an 
acquittal or bar another trial.* 

§ 421 . One cannot be twice tried for the same crime.* Thus 

1 People Y. Webb, 58 Cal. 4C7; 20 Pick. 350; People v. Jones, 43 

O’Brian v. Commonwealth, 0 Bush, Mich. 554. 

333; State v. Wilson, 50 Inch 487; ^ Nixon v. State, 55 xYla. 120; Les 

Grant v. People, 4 Park. C. R. 527; ter v. State, 33 Ga, 329; Stale v. 
Teat V. State, 53 Miss. 439; Maxwell, Vaiighen, 29 Iowa, 28. 
in re, 11 Nev. 428; People v. Cage, 48 ® Biihler v. State, 04 Ga. »504; IlirJi- 

Cal 324; State v. Lennig, 42 Inch 541; field y. State, 11 Tex. App. 207, State 
People Y. Ilunckeler, 48 Cal. 331 ; State v. Munay, 55 Iowa, 530; Common- 
V, Alman, 64 N. C. 364; King v. Peo- w^ealth y. Robinson, 126 Mass, 259; 
pie, 5 Hun, 297; Nolan v. State, 55 Ferguson v. People, 90 III 510; Wil 
Ga. 521; Clements, in re, 50 Ala. 459; cox y. State, 6 Lea, 571; S. C., 40 
People V. Barrett, 2 Caines, 304; Rey- Am. R. 53; Commoiiwealtli v. Bright, 
nolds Y. State, 3 Ga. 53; Baker y. 78 Ky. 238; State v. Brown, 49 Yt. 
State, 12 Ohio S. 214; State y. Krebs, 487; Berry v. State, 05 Ala. 117; Stale 
8 Ala. 951; Commonwealth y. Tuck, y, De Graff enreid, 9 Bax 287. 
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ail acquittal for selling intoxicating liquor ib a bar to a miIoo- 
queiit prosecution for the same offenses put in Issue in the former 
ease.^ 

Tims a conviction for simple larceny, or petit Lireeny, or a 
conviction for burglary with intent to commit lareciiv, uiil bar a 
subsequent prosecution on an indictment for the same lircaniy/ 
and is a bar to a subsequent indictment for the same larceny 
alleging ownership of the same property in anotlier.® So a 
conviction for swindling is a good bar to a prosecutimi for 
uttering a forged instrument,”^ while the pendency of an 
indictment is not a good ground for a plea in abatement to 
another indictment in the same court for the same cause. When- 
ever either of them — and it matters not wliich — is tried aiu! 
judgment pronounced thereon, such judgment ivill alTmal a 
good plea in bar to tlic other, either of auirefois eo7ivid^ ov autre- 
fois acquit^ but notlnng short of an acquittal or conviction will 
support such a plea.^ So one may be convicted of either of two 
felonies which have so merged that, if the proper plea were 
interposed, be could not be convicted of both/ 

The Supreme Court of Massachusetts in a late casc^ said : 
offense is in its nature indivisible. It may consist of a 
series of acts, but tliat series constitutes but one offense. It may 
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Goode V. State, 70 Ga. 753; Gor- 
tlon Y. State, 71 Ala. 315 
^ ilirshficld v. State, 11 Tex. App, 
207. 

5 Smitli V. (Commonwealth, Pa. 
St. ; Commonwealth v. Drew, 8 
Cush, 279; Reg v. Goddard, 2 Ld. 
Raymd, 920; Wiiart. C. P. tfe P. § 
481. 

® State V. Archer, 54 N. H. 465; 
State V. Snyder, 50 K II. 150; State 
V. Bmerson, 58 IST. H. 619; State v. 


Leavitt, 82 Me. 188; Siate v. Smith, 4e8 
Yt. 324; Commoinvenlth v. Squire, 1 
Mete. 258, Common w'( ‘alt h v. MePIke, 
8 Cu‘-li 181 , Commoiiwealiii v. Boike, 
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not only require a series of acts, but a duration of time to con- 
stitute the offense; but when the acts and the ti/nc are properlj 
proved, the offense is single and indivisible. There is, therefore, 
no such thing known in law as a judgment of conviction or 
acquittal being a bar to part of an offense. It must be a bar to 
the whole, or it is of no value.’^ The offense cliarged in this 
complaint is that of keeping a tenement for the illegal sale of 
intoxicating liquors between June 1, 1878, and August 20, 1878. 
If the defendant thus kept the tenement during every hour of 
the time between those dates, he has committed but one offense. 
It is true that such offense is continuous in its cliaracter. It is 
not an offense committed by a single sale of intoxicating liquors, 
but it is that of maintaining a common resort for the purchase 
of intoxicating liquors, which the Legislature has deemed it 
proper to declare to be a common nuisance. But it has been 
frequently held that, in order to constitute the offense there 
need to be no proof offered that the place was so kept on each 
day of the time during the interval alleged in the complaint ; but 
it is sufficient if during any portion of such time it Is so kept ; 
and it would not be claimed by any one that a conviction could 
be had of the same offense, if the time were in tlie two complaints 
precisely the same ; nor would it be claimed that a former con- 
viction would not be a bar, if the dates in the now complaint 
were both within the terminal dates of the former complaint. It 
is however, contended that whenever the last complaint embraces 
a time which Is not included in the previous eomi)kunt, evidence 
may be offered, and a conviction had for acts done within such 
time applying the principles laid down and in several other 
cases, to the ease at bar, the same evidence, which would have 
warranted a conviction upon the first complaint would have 
warranted conviction upon the picsent complaint; for, upon the 
second complaint, the jury would have been required to convict 
the defendant, if it should appear that ho committed the acts 
complained of at any time between January 1, 1878, and June 1, 
1878. The plea of former acquittal, therefore, if established, 
should have been a bar to this complaint." But where judgment 

1 Commonwealtli v, Armstrong. 7 ® Commonwealtli y. Robinson, 126 

Gray, 49. 
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is procured by tlio fraud of the defendant, as if where he virtnally 
conducted the prosecution and filed the complaint, sucdi judg- 
ment is no bar to another action for the same offeiwed 

§ 422. The cpiestion whether a former accpiitta! or convic- 
tion is a bar to a subsequent triah is to be decided bv iicttn- 
mining whether the offense charged in the former action is the 
same as that in the subsequent one. If it is tlie same oiiVnse, 
it is a bar to the second action. If it is not the same, then it 
is neither a bar nor is it admissible in evidence niider it. An 
offense is in itself indivisible. It may consist of a series of 
acts, but that series of acts constitutes but one offense. It 
may not only require a series of acts, but a duraticm of tifue, 
to constitute the offense; but when the acts and the time are 
properl}" proved, the defense is single and indivisible. There is, 
therefore, no siicdi thing known in law as a jiidumeiit of ac(|uittal 
or conviction being a bar to part of an offense. It nui'-l be a 
bar to the whole, or it is of no eff(‘ct. The true test by whicli 
to decide whether a plea of autrefois acquit, or autrefois am- 
vict, is a sufficient bar in any particular case, is whether the t‘vi- 
dence necessary to support the sc(*ond indictment would have 
been sufficient to procure a legal conviction upon thelir^t. Would 
the same evidence be necessary to secure a conviction in the 
pending, as in the former, prosecution? If it would be, then 
the plea of former acquittal would he a complete bar to the pend- 
ing prosecution, otherwise not.^ An acquittal on an indictment 


^ State T. Little 1 N. H. 257; State 
V. Green, 10 Iowa, 209; State v. 
Blown, 10 Conn, 104, R v. Davis, 13 
Wod. 9, State v. xVtkins, 9 Humph. 
077; Bulson v. People, 111 111. 409; 
State V. Gole, 48 Ho. 70; Warriner v. 
Stale, 3 Tex. xVpp. 104, 

- Briukerinan v. State, 57 Inch 76; 
Commonwealth v. Miller, 5 Dana, 
370; Commonwealth v. Cunningham, 
13 Mass. 45; Commonwealth v. Bake- 
man, 105 Mass. 53; Commonwealth v. 
Robinson, 136 Mass. 259; Common- 
wealth v. Wade, 17 Pick. 395; Com- 
monwealth V. Torney, 97 Mass. 50: 


Commonwealth v. K'nney, 2 Va. Cas. 
139; Common wealth v. R(»bey, 13 
Pick, 496; CaDt(.r v. People, 38 ITow. 
Pr. 01, Costtir V. Ih-lhei iuiton, 1 
E &E.803, Durham Y.Pe()]de, 5 III 12, 
Gregg V. Slate, 55 Ala. lUh Geraid 
T. People, 4 III. 363; Guedil v. Peo- 
ple, 43 111. 336; Hancock v. Somes, 1 
E. & E. 795; Holt y. State, 38 Ga. 
187; Hite v. State, 9 Yerg, 357; Parch- 
man Y. State, 3 Tex. xlpp. 228; Peo- 
ple Y, Barnett, 1 Johns. 66; People v. 
Van Kentzen, 5 Park. 66; Price y. 
State, 19 Ohio, 423; R. v Embden, 9 
East^437: R. v. Champneys, 2 Moo, 36; 
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for burglary and larceny may be pleaded to an indictment for tlic 
same goods, because in either of these cases the prisoner might 
on the former trial have been convicted of the offense charged 
against him in the second indictment.^ When several aiiides 
belonging to the same person are stolen 1)y the same per.son sim- 
nltaneoiisly, they may be included in one count, and a conviction 
or acquittal on such count, or on any divisible allegation thereof, 
bars a future indictment for the stealing of the articles enumer- 
ated in that count.* An acquittal, without the judgment of the 
court thereon is a bar.* So, if the indictment is insufficient, yet 
if the prisoner could have been legally convicted ou the first 
indictment, upon any evidence that might have been legally 
adduced, he has been in jeopardy, but not if judgment has been 
arrested or reversed, or the indictment is quashed, so that there 
has been no trial. When a man has once been indicted for an 
offense, and acquitted, he can not afterwards be indict ed for the 
same offense, provided the first indictment were such that he 
could have been lawfully convicted upon it by proof of facts 
contained in the second indictment ; and if he be thus indicted a 
second time, he may plead autrefois acquit^ and it will ho a good 
bar to the indictment.“* This plea is clearly founde<l on the prin- 

Sanclers v. State, 55 Ala. 42; State v. Simeo v. State, 0 Tex. App. 388. 
Cowan, 29 Mo. 330; State v. Tweedy, ^ Ilelsham v. Blackwood, 11 C. B. 
11 Iowa, 350; State v. McNally, h 111; Goode v. State, 70 Ga. 752; Gor- 
lowa, 580; State v. Reed. 12 Md. 203; don v. State, 71 Ala. 315. 

State v. Ray, 1 Rice, 1; State v. ^ R. v. Cars^on, R. & R. 303; Fur- 
Rislier, 1 Ricli. 219; State v. Revels, neaiix, In re, R & R. 335; Wilson v. 
1 Busb. 120; State v. Keogh, 13 La. State, 45 Tex. 70; R. v. Bcnthei, 0. 
Ann. 243; Slate v. Stanley, 4 Jones, 31. GOD; Commonwealth v. Blither- 
L. 290; State v. Fife, 1 Bail. 1; State iana, 109 3Inss, 312; Commonwealth 
V. Standi fer, 5 Port. 523; State v, v. TVilliams, 2 Cnsh 583; Common- 
Benham, 7 Conn. 414; State v. wealth v. O’Comiell, 12 Allen, 451; 
Egglesht, 41 Iowa, 374; State v. Commonwealth v. Eastman, 2 Gray, 
Daviston, 78 N. C. 415; State v. War- 76; Jackson v. State, 14 Ind. 327; 
ner, 14 Ind. 572; State v. Elder, 65 People v. Wiley, 3 Hill, 194; State v. 
Ind. 282; S. 0., 32 Am. R.69; State v. Cameron, 40 Vt. 555; State v. Wih 
Hattabough, 66 Ind. 223; Trittipo v. Hams, 10 Hump. 101; State v. Thurs- 
State, 13 Ind. 360; U. S. v. Hamison, ton, 2 3Ic3IiilL 382; Torton v. State 
3 Sawyer, 556; Winnlger v. State, 13 7 3Io. 55; Stuart v. Commonwealth 

Ind. 540; Wilson v. State, 24 Conn. 28 Gratt. 950. 

37; Morey v. Commonwealth, 108 ^ West v. State, 22 N. J. L. 212. 

Mass. 433; Smith v. State, 85 Ind. 553; *B. v. Bird. 2 Den. C. 0* 94; R, T 
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ciple, that no man shall be placed in peril of lei’nl penalties more 
than once upon the siuno accusation — nemo thhct his jnmi Pi jmo 
uno ielieti}} An acquittal or conviction for a jx^’eater oilVnse 
bars a subsequent indiciinent for the lesser oll\‘nse iiu^hnleii in 
tlie foimier, if the defendant eoiild have been convicted upon the 
same evidence of the lesser offense. The rule seems to be that 
a former trial is not a bar unless the first indictment was such 
that the prisoner might have been convicted upon proof of ilie 
facts set forth in the second indictment.^ 

§ 423. The question of former acquittal cannot be raised by 
motion ; it must be specially pleaded.® It being new affirmaiive 
matter, and not a denial of any allegation of the indictment, the 
burden of proof, on a traverse of the plea, is on the delVndimtd 
and he has the opening and close. But if the State replies 
fraud^ or other new affirmative matter, the burden of proof on 
the latter issue is on the State. In some jurisdictions when, after 
an acquittal on part of an indictment, there is a new trial of the 
rest, a special plea in bar of the further maintenance of so much 
of the charge as has been disposed of is not required.® Ihit as 
such a defense may raise questions that cannot bo appropriately 
presented under the general issue, and are likely to lead to (*on- 
fiisions and mistrials on that issue, it is the safer and better 
practice, in all cases, to admit the defense of former acquittal 
(whether total or partial) only upon a special plea leading to a 


Vaadercomb, 2 East P. C. 519; R. v. 
Bircbeiiougb, 1 Moo. C. C. 479; R. v. 
Button, 11 Q. B- 929; State v. Moon, 
41 Wis. 084; Daj" v. Commonwealth, 
23 Gratt. 915; State v. Lee, 10 R. I. 
494; Maher V. State, 53 Ga. 448; State 
V. Brown, 49 Vt. 487. 

^ Baker, in re, 2 H. & IT. 248. 

^ Bums v. People, 1 Park. 182; 
Price V. State, 19 Ohio, 423; Gone v. 
Wade, 17 Pick. 395; Cone v. Roby, 
13 Id. 496; State v. Birimingham, 
Busbee’s L. (N. C.) 120; Roberts v. 
State, 18 Ga. 8; Whart. g§ 563, 565, 
566; Thomas v. State, 40 Tex. 36; 
Vestal v. State, 3 Tex. Ct. App. 648. 


® Zachaty V. State, 7 Baxt. 1; Rickies 
Y. State, 68 Ala. 538; Stale v. Buzzell, 
59 N. H. 65; Stale v. Sias, 17 X. IL 
558; U. S. v. Wilson, 7 Pet. 150 ; 
Com. V. Gould, 12 Gray, 171; Com. 
V. Merrill, 8 Allen, 545; Com. v. 
Bakeman, 105 M;iss. 53 ; Rex v. 
Bowman, 6 0. & P. 337; 1 Whart Cr. 
L. § 568. 

^ Com. V. Daley, 4 Gray, 209; State 
V. Small, 31 Mo. 197; Rex v. Parry, 
7 C. & P. 836; Rex v. Sheen, 2 C. i% P. 
634. 

« State v. Little, 1 K H. 257. 

® State V. Martin, 30 Wis. 216; S. C., 
11 Am. Rep. 567. 
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distinct issue of law or fact in the record. The court wdll assign 
the defendant counsel to put his plea of former acquittal or 
former conviction in due form, because it is a special plea/ 

§ 424. In a plea of autrefois convict or acquit the former 
indictment must be set out in full, and the conviction or acquit- 
tal under it, with averments of the identity of the prisoner and 
the offense/ Where there has been neither a conviction or 
acquittal, it must state that the defendant was put upon liis trial 
on a good indictment, and also that the jury were duly impan- 
nelled and sworn, and charged with his trial, and were, without 
his consent, and without any pressing necessity discharged 
without renderiug a verdict.* 

It is indispensable to the plea of former conviction that the 
court whose record is relied upon to sustain it had jurisdiction 
over the alleged offense/ A conviction or acquittal by a court 
having no jurisdiction of the cause, being nonjudice^ does 

not place the defendant in jeopardy and is no bar to a trial for 
the offense by a tribunal having the requisite jurisdiction/ 

A plea of autrefois convict should set forth the former 
record, including the indictment, so that it may be made to 
appear that the former conviction was for the same offense for 
which the defendant is now on trial. A mere general allegation 
that a former conviction has taken place is not sufficient, and 
such a plea will be stricken from the record/ A pica of former 
acquittal is sufficient, if it shows that the defendant had been 

’ 2 Hale’s P. C. 241; Rex v. Chamber- Hodgius, 42 N. H. 475; C^mimon- 
iain, 6 C. & P. 98. wealth v. Peters, 12 Met. 887; State v. 

- Henry v. State, 83 Ala. 889; State Brown, 16 Conn. 54; Stevens v, 
V. Wister, 62 Mo. 592; Quitzon v. Fassett, 27 Me. 666; State v. Odell, 4 
State, 1 Tex. App. 47; Brill v. State, Blaekf. 156; Hodges v. State, 5 Cold. 
1 Tex. App. 152; Crocker v. State, 47 7; Canter v. People, 88 IIow. P. 91. 

On. 568; State v. Parish, 48 Wis. ^ Commonwealth v. Alderman, 4 
895; People v. Sanders, 4 Park. C. R. Mass. 477; Commonwealth v. Peters, 
196; Bailey v. State, 26 Ga. 579; 12 Met. 887; Rector v. State, 6 Ark. 

Rocco v. State, 87 Miss. 357. 187; State v. Payne, 4 Mo. 876; Stale 

» Lyman v. State, 47 Ala. 686; v. Odell, 4 Blaekf. 156; Marsiuii v. 
Canter v. People, 1 Abb. N. Y. App. Jenness, 11 K II. 156; Levy v. State, 
305. 6 Ind. 281 ; Dunn v. State, 2 Ark. 229; 

4 Thompson v. State, 6 Heb. 102; B. v. Bowman, 6 C. & P. 887, 

Horton V. State, 14 Tex. 887; Slate v. « Wilson v. Slate, 68 Ca. 827; 

Crocker v. State, 47 Ga. 568. 
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inilieteilj tried and aei![uitteJ, in a court of competent jiirisdietion^ 
for the same felony charged in the indictment in the pending 
case; for the fundamental law forbids, that a person charged with 
crime be put in jeopardy twice for the same offense/ or if it 
shows a jury impaimelcd and a prosecution of the case until the 
State rested as this entitles the defendant to a verdict one way or 
another/ Parol evidence is admissible to identilj^ the offen>e 
under a former eonvictioiff in aid of the record. It is said that 
this plea cannot be raised by habeas corj)m^ This maVy however, 
be questioned. 

§ 425. There can be no doubt but that the principle, jTe^/io 
bis picnitur pro eodem delicto^ applies not only to a second trial 
blit to a second or subsequent sentence or punishment pronounced 
by the same court. There is no difference in principle between 
tivo trials and two sentences for the same offense. The constitu- 
tional provision which prohibits one proliibits the other. It a 
well-settled principle that the Supreme Court of the United 
States has no power under any act of Congress to review a judg- 
ment in a criminal case rendered by the iiiierior coiuts, for the 
reason, in the language of Chief Justice Marshall, ‘Hhat a judg- 
ment in its nature concludes the subject on wliicb it is rendered 
and pronounces tlie law of the case, if the judgment of a court 
of record whose jurisdiction is final is as conclusive on all the 
wmrld as the judgment of this court would be. It puts an end 
to inquiry concerning the fact by deciding it.’^^ Yet a party im* 
lawfully sentenced is not without a remedy. Thus, where a 
prisoner sho%vs that he is held under a judgment of a federal 
court, made without authority of law, the Supreme Court will^ 


^ Bark v. State, 81 lad. 128. 

^ People V. Jones, 48 Mich. 554. 

3 Dunn V. State, 70 Ind. 47; Wilkin- 
son Y, State, 59 Ind. 416; State v. 
Andrews, 27 Mo. 267; Commonwealth 
V, Dillane, 11 Gray, 67; K. v. Bird, 5 
Cox C, C. 20; Duncan v. Common- 
wealth, 6 Dana, 295. But see Jacobs 
Y. State, 6 Lea, 196, where it is held it 
must be proven by the record. 
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170; Durousseau v. XJ. S., 6 Cianch, 
314; Kearney, in re, 7 Wheat. 42; 
Forsyth v. U. S., 9 How. 571; Kaine, 
in re, 14 How. 120; Watkins, in re, 7 
Pet. 568; Gordon, in re, 1 Black. 505; 
Johnson v. U. S., 3 McL. 89; Reed, in 
re, 100 H. S. 13. 
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by writs of Tiaheas eorpus and oeriiorari, look into the record, so 
far as to ascertain that fact, and if it is found to bo so, will dis- 
charge the prisoner.* Courts of justice may refuse to grant the 
writ of habeas corpus where no probable ground for relief is 
shown in the petition, or where it appears that the petitioner is 
duly committed for felony or treason plainly expressed in the 
warrant of commitment ; but where probable ground is shown 
that the party is in custody under or by color of authority fif the 
United States or a State, and is imprisoned without just cause, 
and, therefore, has a right to be delivered, the writ of habeas 
corpus then becomes a writ of right which may not be denied, as 
it ought to be granted to every man who is unlawfully couunitted 
or detained in prison or otherwise restrained of his libert}'. 


8 4:26. As an illustration of two important elements in the 
doctrine of estoppel— the conclusive etfect of a judgment, the 
distinction between a void and voidable judgment, and the doc- 
trine that no man shall be punished twice tor the same oiicuse, 
the following case may be referred to : Thus, where the statute 
provided a punishment in the alternative, cither fane or impris- 
onment, and the court fined the prisoner and sentenced him to 
one year’s imprisonment, the prisoner paid his fane and was serv- 
ing his sentence when he was brought before the same court 
durino- the same term on habeas corpxcs, and again sentenced for 
a year from that time. The prisoner commenced proceeding^ on 
Imleas corpus in the Supreme Court of the Unued States. Tlia 
court by Judge Miller, said ; The general principle applicable to 
boll, ’cWil ami cas«., that the j„Jgu.e..l., onte .„d de- 

of the 000 . 1 . of this count,-, are under the.r control donng 
To er.n ot .rhicl. tho, .re so .hot tho^r ho .„l .nde 

or .Mdaed .8 law and iusBoo ma, require. Bn th.. power ea,,- 
1 hP so used as to Violate the guarantees ot personal rights 
fold in the^commoii law and in the constitutions ot the States 

and of the Union. 
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Tlie jiidgmeBt of the courts in tliis class of case-^ extciuL tti 
life, liberty and property. Tlie terms of many of them extend 
thro iigli considerable periods of time, often many iiiuntli-, witli 
adjournments and vacations in the same term, at the difecrution 
of the judge. A criminal may he sentenced to a dlsgraceiul 
punishment, as whipping, or, as in the old Engli.sli law, to ha\e 
liis ears cut off, or to be branded in the hand or forehead. 

The judgment of the court to this effect beiag rendered and 
carried into execution before the expiration of the ternu can tlie 
judge vacate that sentence and substitute fine or impri-onnumt, 
and cause the latter sentence also to be executed? Or if the 
judgment of the court is that the convict be imprisoned lor lour 
months, and he enters immediately upon the period of pnnihli- 
ment, can the court, after it has been fully comiileted, because it 
is still in session of the same term, vacate that judgment and 
render another, for three or six months’ imprisomneut, or for a 
fine? Not only the gross injustice ot such a pioeeedlng, but tlie 
inexpediency of placing such a power in the bands of any trib- 
unal is manifest. 

§ 427. Applying the maxim, ne7?20 iis pimifup eodpin 
delicto, and explaining its application to the case, the learned 
judge said : ‘"If we refiect that at the time this 111 * 1 x 1111 came 
into existence almost every offense was punished with death or 
other punisliiiicnt touching the person, and that these plca*^ are 
now held valid in felonies, minor erimcb and misdemeanurh alike, 
and on the difficulty of deciding when a statute under mndern 
systems does or does not describe a lelony vhen it define^ and 
pnniblies an offense, we shall see ample reason for lioldiiig that 
the principle intended to be asserted by the constitutional provis- 
ion must be applied to all cases wlieie *a second punishment is 
attempted to be inflicted for the same offense by a judicial sen- 
tence. 

“ For of what avail is the constitutional protection against 
more than one tiial if there can be any number of sentences 
pronounced on the same verdict? Why is it that, having once 
been tried and found guilty, he can never be tried again for that 
offense? Manifestly, it is not the danger or jeopardy of being a 
second time found guilty. It is the punishment that would 
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legally follow the second conviction wliicli is the real danger 
guarded against by the Constitution. But if, after judgment has 
been rendered on the conviction, and the sentence of that Judg- 
ment executed on the criminal, he can be again sentenced on that 
conviction to another and different punishment, or to cndnro the 
same punishment a second time, is the constitutional restrictio!i 
of any value ? Is not its intent and its spirit in such a case as 
much violated as if a new trial had been had, and on a second 
conviction a second punishment inflicted ? 

The argument seems to us irresistible, and we do not doubt 
that the Constitution was designed as much to prevent the crim- 
inal from being twice punished for the same offense as from 
being twice tried for it, 

‘^But there is a class of cases in wdiich a second trial is had 
without violating this principle. As, when the jury fail to agree 
and no verdict has been rendered,^ or the verdict set aside on 
motion of the accused, or on writ of error prosecuted by him,’* 
or the indictment was found to describe no offense known to the 
law. 

The petitioner, then, having paid into court the fine imposed 
upon him of two hundred dollars, and that money having passed 
into tlie Treasury of the United States, and beyond the legal 
control of the court, or of any one else but the Congress of the 
United States, and he having also undergone five days of the one 
year’s imprisonment, all under a valid judgment, can the court 
vacate that judgment entirely, and. without reference to what 
has been done under it, impose another punishment on the pris- 
oner on that same verdict? To do so, is to punish him iwiee for 
the same offense. He is not only put in jeopardy twice, but put 
to actual punishment twice for the same thing. 

“ The force of this proposition cannot be better illustrated 
than by what occurs in the present case if the second judgment 
is carried into effect. Tlie law authoiizes impri'^onmeiit not 
exceeding one year or a fine not exceeding two hundred dollars. 
The court, through inadvertence, imposed both punishments, 
when it could rightfully impose but one. After the line was 

s United States v. Perez, 9 WEeat ^ People v. Casboras, 13 Jobnson, 
579 . 351 , 
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paid and passed into tlio treasiny, and the petitioner had suffered 
five days of his one yeaffs imprisonment, the court changed its 
judgment by sentencing him to one year’s iinpiisonment from 
that time. If this latter sentence is enforced, it follows tliat the 
prisoner in the end pays his two Imndred dollars and is 
imprisoned one year and five days, being all that the first jadg- 
nieiit imposed on him, and five days’ imprisonment in addition. 
And this is done because the first judgment was confessedly in 
excess of the authority of the court. 

But it has been said that, conceding all this, the judgment 
under which the prisoner is now held is erroneous, but not void ; 
and as this court cannot review that judgment for error, it can 
discharge the prisoner only when it is void. 

Cut we do not concede the major premise in this argument, 
A judgment may be erroneous and not void, and it may bo erron- 
eous ieoaitse it is void. The distinctions between void and 
merely voidable judgments are very nice, and they may fall 
under the one class or the other, as they are regarded for differ- 
ent purposes. 

When the prisoner, as in this case, by reason of a valid 
judgment, had fully suffered one of the alternative punishments 
to which alone the law subjected him, the power of the court to 
punish further was gone. That the priiiciple we have discussed 
then interposed its shield, and forbid tluit he should be punished 
again for that offense. The record of the court’s proceedings, at 
the moment the second sentence was lendered, showmd that in 
that very case, and for that very offense, the prisoner had fully 
pertormed, completed, and endured one of the alternative pun- 
ishments which the law prescribed for that offense, and had suf- 
fered five days’ imprisonment on account of the other. It thus 
showed the court that its power to punish for that offense was at 
an end. Unless the whole doctrine of our system of jurispru- 
dence, both of the Constitution and the common law, for tliv 
protection of personal rights in that regard, are a nullity, tlic 
authority of the court to punish the prisoner was gone. The 
power was exhausted ; its fiu’ther exercise was prohibited. It 
was error, but it was error because the power to render any 
further judgment did not exist. 

It is no answer to this to say that the court had jurisdic 
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tion of tlie person of the prisoner, and of the offense under the 
statute. It by no means follows that these two facts make valid, 
however erroneous it may be, any judgment the court may ren- 
der in such case. If a justice of the peace, having jurisdiction 
to fine for a misdemeanor, and with the party charged properly 
before him, should render a judgment that he be Imng, it would 
simply bo void. Why void ? Because he had no power to ren- 
der such a judgment. So, if a court of general jurisdiction 
should, on an indictment for libel, render a judgment of death, 
or confiscation of property, it would, for the same reason, be 
void. Or, if on an indictment for treason, the court should ren- 
der a judgment of attaint, whereby the heirs of the crimintil 
could not inherit his property, which should, by the judgment 
of the court, be confiscated to the State, it would bo void as to 
the attainder, because in excess of the authority of the court, and 
forbidden by tlie Constitution. 

A case directly In point is that of Bigelow v. Forrest.^ The 
doctrine of that case is reaffirmed at the present term,® where it 
is said that in Bigelow v, Forrest “ we also determined that 
nothing more was within the jurisdiction or judicial power of the 
District Court (than the life estate), and that consequently a 
decree condemning the fee could have no greater effect than to 
subject the life estate to sale. 

But vrhy could it not? Not because it wanted jurisdiction 
of the property or of the offense, or to render a judgment of 
confiscation, but because in the very act of rendering a judgment 
of confiscation it condemned more than it had authority to con- 
demn. In other words, in a cise where it had full jurisdiction 
to render one kind of judgment, operative upon the same prop- 
erty, it rendered one which included that which it had a right to 
render, and something more, and this excess was held simply 
void. The case befoie us is stronger than that, for unless our 
reasoning has been entirely at fault, the court in the present case 
could render no second judgment against the prisoner. Its 
authority was ended. All further exercise of it in that direction 
was forbidden by the common law, by the Constitution, and by 


J 9 Wallace, §89, 


* Day v. Micou, 18 Wall 156. 
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the dearest principles of personal rights, which both of them are 
supposed to maintain. 

There is no more sacred duty of a court tliain in a case 
properly before it, to maintain unimpaired those securities for 
the personal rights of the individual which have received for 
ages the sanction of the jurist and the statesman; anti in such 
cases no narrow or illiberal construction should be given to the 
words of the fundamental law in which they are cinbotlied. 
Without straining either the Constitution of the United States, 
or the well-settled principles of the common law, we have come 
to the conclusion that the sentence of the Circuit Court under 
which the petitioner is held a prisoner was pronounced wuthout 
authority, and he should therefore be discharged,” 

§ 428. A juilginent for false imprisonment is a bar to an 
action of slander for the same accusation on which the imprison- 
ment was procured^ In an action for malicious proseciitiun, the 
plaintiff is entitled to recover damages not only for his unlawful 
arrest and imprisonment, and for the expense of his defense, hut 
for the injury to his fame and cliaracter by reason of the false 
accusation. The latter indeed is, in many cases, tlio gravamen of 
the action. An accusation of crime, made under the forms of 
law, or on the pretense of bringing a guilty man to justice, is 
made in the most imposing and impressive manner, and may 
inflict a deeper injorj upon die reputation of the party accused, 
than the same words uttered under any other circumstances. 
The most appropriate remedy for the calumny in such cases, is 
by the action for malicious prosecution. The injured party 
cannot be entitled to two recoveries for the same eaiibe, ami a 
recovery in that form must, therefore, be a bar to a subseipient 
action of slander, for the same identical accusation.^ So in a 
suit on a distiller’s bond the answer set up a compromise made 
by the proper ofBcer, sanctioned by the Secretary of the Treasury 
and the Attorney General and the dismissal and abandonment of 
the indictment was held a good plea in bar to a civil suit on the 
bond/ 

1 Sheldon V. Carpenter, 4lJT. Y.579. weliv. Brown, 36 K Y. 207; Leon^ 

® Campbell v. Butts, S N. Y. 174; ard v. Pope, 27 Mich. 145. 

Howard v, Sexton, 4 K. Y. 157; Rock- ^ U. S, v. Ghoteau, 102 U. S. 603. 
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§ 429,, The decisions in inferior courts of justice, convictions 
by^ magistrates, and in fact, all other legal and authorized 
adjudications as, for instance, sentences of expulsion from col- 
leges, or court-martials, or deprivations by visitors and all other 
quasi tribunals — are evidence to establish the fact that such an 
adjudication has taken place, and all the legal consequences that 
may be derived from it. One of these legal consequences is the 
protection of any party who has acted in a judicial capacity 
within the limits of his judicial authority. 

A judge of a superior court or court of general jurisdiction 
is not liable for a judicial act in a matter within his jurisdiction, 
although the act is in excess thereof.* For when the act of a 
judge is a judicial one, ^ovi^jpendente lite^ no action lies, however 
wrong and injurious to the party, whether the act was clone 
malafide^ or with the most honest intention, provided the justice 
had jurisdiction of the parties and of the subject matter of tbe 
suit. But if he has not jurisdiction of the subject matter, or of 
the party, his judicial acts in the case are cor am non jndlce 
and void, and he and all the parries concerned in executing 
his judgment are trespassers.** But if a ministerial duty is 
annexed to a judicial office, if the officer execute that ministerial 


* Groenwelt v. Bunnell, 1 Ld. Raym. 
454; Randall v. Brigham, 7 Wall. 523; 
Ackeily v. Parkinson, 3 M. & S. 411; 
Lange v. Benedict, 73 N. Y. 72; 
Busheirs Case, 1 Mod. 118; Scott v. 
Stansfield, 3 L. R. Exchq. 220; Floyd 
V. Baker, 12 Co. 23; Aire v. Sedgwick, 
2 Roll. 199; Gwynne v. Poole, Lutw. 
290; Hammond v. Howell, 1 Mod. 184; 
Taile v. Downes, 3 Moo. P. P. C. 41 ; 
Fra 3^ v. Blackburn, 3 B & S. 570; 
Pratt V. Gardner, 2 Cusb. 68; Tates v. 
Lansing, 5 Johns. 282; Bradley v. 
Fisher, 13 Wall. 335; Baihyte v. 

Shepherd, 35 N. YL 251; Floyd v. 
Baker, 12 Co. 26; Miller v Seaic, 2 
Bl. R. 1141; Yates v. Lansing, 9 
Johns. 424; Phelps v. Sill, 1 Conn. 
315; Lining v. Bentham, 2 Bay S. C. 
1; Downing v. Herrick, 47 Me. 462; 
Dodswell V. Impey, 1 B, & C. 163; 


Ela V. Smith, 5 Gray, 135; Burnham 
V. Steven, 83 N. H. 247; Moot v. 
Ames, 3 Caines, 170, BiUler v. Potter, 
17 Johns 145; Lowther v. Randor, 8 
East, 113; 'Macon v Cook, 2 N. <fcM. 
379; Shoemaker V. Hesbit, 2 Itawle, 
201 , 

^Ta>ior V. Doremus, 1 Harr. 473; 
Stone V. Graves, 8 Mo. 148; Lenox v. 
Grant, 8 Mo. 25 i; Upshaw v. Oliver, 
Dud. (Ga.)241 ; Morrison v. Mi Donald, 
22 Me. 550; Blood v. Sayrr^ 17 Vl. 
COO; Iloulden v. Smith, 14 A & E. 
(H. S.) 811 : Pease v. Chaytor, 1 B. A S. 
658, Hevill v. Petitt. 3 ^let. (Ivy.) 314 ; 
Knowles v. Davis, 2 Allen, 01; Piper 
V. Pearson, 2 Gray, 120; Wise v. With- 
ers, 3 Cranch, 331; Iiios v. Witis* 
pear, 18 Cal. 397; Tobin v. Anderson, 
2 Strobh. 3; Smith v. Shaw, 12 Johns 
257. 
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duty wrongfully, whether by mistake or fraud, he is answerable 
to the party injured in a suit at law. For fraud or eornipiion a 
judge can only be questioned by impeachment^ 

§ 430. The principle which prevents a judge from being sub- 
jected to responsibility for his decision in a civil action, however 
injurious in its consequences it may have proved to the party, or 
however erroneous the act may have been, is one of tlie high- 
est importance to the proper administration of justice that a 
judicial oiScer, in exercising the authority vested in him, shall 
be free to act upon his own convictions, without apprehen&ioii ol 
personal consequences to himselh Liability to answer to every 
one who might feel himself aggrieved by the action of the Judge, 
would be inconsistent with the possession of this freedoin, and 
would destroy that independence, without which no ju<ii<dary 
can be either respectable or useful ; it would establish the weak- 
ness of judicial authority in a degrading responsibility; it would 
tend to scandal and subveisioii of all justice, and those who are 
the most sincere would not be free from continual culiimniatiuiis. 
If a judge could be compelled to answer in a civil action for his 
judicial acts, not only would his office be degraded and his ine- 
fulness destroyed, but he would be subjected, for his protection, 
to the necessity of preserving a complete record of all the evi- 
dence before him in every litigated case, and of tlie authorities 
cited and arguments presented, in order that he might sliow to 
the judge before whom he might be siiiumoned by the losing 
party — and that judge, perhaps, one of an inferior jurisdiction, 
— that he liad deckled as he did with judicial iiitegrity, and the 
second judge would be subjected to a similar burden, as he in 
his turn miglit also be held amenable by the losing party.** This 
principle of law is not for the protection or beneht of a mali- 
cious or corrupt judge, but for the benelit of the public, whose 
interest it is that tlie judges should be at liberty to exercise 
their functions with independence, and without fear of conse- 
quences. In order to insure parties this protection, the law 
declares that where actions are brought against magistrates and 
others, in consequence of what has been done under a conviction 

^Taylor v. Doremus, 1 Harr. 473. * Judge Field in Bradley v. Fislier 

13 Wall. 847, 349* 
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for any offense within their jiirisdictionj the pioceediiigs them- 
selves^ if regular, are evidence, not only of the fact of the con- 
viction, but of the fact on which the judgment was foiiiided ; 
and the plaintiff is not at liberty to controvert and disprove it by 
evidence. For while a magistrate may form an erroneous opin- 
ion upon the facts, that is a matter that is properly a subject of 
appeal, and therefore where an appeal lies no action can be 
maintained until the merits have been heard and the conviction 
quashed.^ 

§ 431. Upon the same principle it has been held that upon an 
indictment for assault, in turning the prosecutor out of a col- 
lege, the sentence of expulsion is conclusive evidence of the fact 
of the expulsion.® One who is appointed a visitor may examine 
into and regulate the conduct of members who partake of the 
charity, correct abuses and remove olBcers, and in a case of a 
college, expel or admit a fellow, and generally superintend the 
management of the trust. No court of law or equity can aidici- 
pate the judgment of a visitor, or take away his jurisdiction of 
the case in which he is called upon to interfere, if it appear to be 
within the scope of the general vibitorial power. His determi- 
nations are final and conclusive, since it is in the nature of a 
judgment m rem^ and he pronounces opei'atively upon the status 
of the party. A sentence of deprivation passed upon an old 
rector, was held conclusive in ejectment on the new rector.® In 
Massachusetts there is a statute giving an appeal to the Supreme 
Court from the decision of visitors appointed by the founders of 
charitable institutions removing a professor, but they have only 
the power of inquiring whether the visitors have exceeded their 
jurisdiction ; if they have not, their decision is as final and con- 
clusive as a judgment in rem. Courts look upon the determina- 
tion of visitors or trustees as the criterion of the rights of parties, 
and a mandamus to restore the fellow of a college has been fre- 
quently refused. Still, they are, like judgments, impeachable 
for excess of jurisdiction, but not for informality or irregularity. 
Sentence of deprivation by a visitor differs from other determi- 

1 Fuller V. FotcU, Holt, 28T; Bavlis ® R. v. Gundon, Cowp. 815; Reg. v. 
V. Strickland, 1 M. & G. 591; Jones Govs. Darlington School, 6 Q. B. 682. 
V. Brown, 54 Iowa, 74; S. C., 37 Am. « Phillips v. Bury, Skinn. 417; 

1S5. Kemp v. Neville, 13 C, B. N. S. 533, 
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nations in tliis respect, viz,: that it is the sentence of a tribunal 
wliich has, in many cases, been created by a private incliviilnaL 
This does not alter the principle ; for though no private iiulivid- 
iial can create a court whose sentence shall have opention on the 
persons or properties of others, yet there is no reason why lie 
should not create one having operation on his own, unless he 
introduced some term inconsistent with public policy. On the 
same ground on which a visitor’s sentence is conclusive, stands 
the case of the trustees of a school, dismissing a school teacher 
for misconducts 

§ 433. There are also other courts not of record that be 
termed qvasi of record, and among these are the military and 
naval courts or courts-martial. Courts-martial are lawful trib- 
unals, existing by the same authority as civil courts of the United 
States. They have the same plenary jurisdiction in offenses by 
law military, as the latter courts have in controversies within 
their cognizance, and in their special and more limited sphere 
are entitled to as nntrammeled an exercise of their powers. 
Every one connected with the military or naval service of the 
United States is amenable to the jurisdiction which Congress has 
created for their govornment, and while thus serving surrenders 
his right to be tried by the civil courts.^ Provided a court-mar- 
tial has jurisdiction to hear and determine, and to render the 
particular judgment or sentence imposed, however erroneous the 
proceedings may be, they cannot be reviewed collaterally.’* The 
sentence of a court-martial is conclusive in any action in the 
courts of common law, when acting within tlieir jurisdiction. 
These courts being established by positive law, their proceedings 
must depend upon the same rules as all other courts wliicli are 
instituted and have particular powers given them. But where a 
party relying on the sentence of a court-martial as an estoppel 

1 Doe V. Haddon, 3 Doug. 310; Bex & M. 410; Brown v. Wadsworth, 15 
V. Darlington, 6 Q. B. 682, Vt. lTD; Heffernan v. Porter, 0 Cold, 

Davidson, in re, 21 Fed. Rep. 391; Poe, in re, 5 B. & X., 681; David- 
618; Milligan, in re, 4 Wall. 128. son, in re, 21 Fed. R. 618; Kearney, in 

3 Dynes v. Hoover, 20 How. 65; le, 7 Wheat. 38; Watkins, in re, 3 
Wooley V. II. S., 20 L. R. 61; Rex v. Pet 193; Reed, in re, 100 H. S. 13; 
Scuddis, 1 East, 306; Grant v. Gould, Keyes v. U. S., 109 H. S 336. 

2 H K. 100; State v. Wakely, 2 N. 
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neglects to liave it pkced on record, lie can neitlier plead it as 
sncb, nor have the benefit of it.^ No judgment can be concilia 
sive unless the court had jurisdiction of the parties, and the jur- 
isdiction of conrts-martial embraces, first the soldiers by, and 
next the belligerents against whom the war is carried on/ The 
soldier subjects himself to military authority by enlisting or 
being mustered in. The belligerent who has been guilty of an 
offense against the laws of war or of nations may be tried and 
convicted as a spy or assassin, because there is no other tribunal 
before which he can be brought, and the vanquished are at the 
disposal of the victor. The first class may, moreover, sometimes 
and on the ground of necessity, include the whole population of 
a district menaced or invaded by a hostile force too powerful to 
be resisted without calling every one to arms, and subjecting all 
to that discipline of the court which is known as martial law. 
Beyond this the jurisdiction of such courts cannot extend con- 
sistently with the constitution of the United States or the com- 
mon law, and as they are limited and inferior tribunals they act 
in all cases at their peril, and must plead and prove their author- 
ity when called to account subsequently for what they have done 
before the civil courts and in the ordinary courts of law.® Prima 
facie the citizen is entitled to a jury, and not liable to trial and 
conviction by a military tribunal, and the burden lies on those 
who allege the contrary to charge him, or for their own vindica- 
tion. The suspension of the wu‘it of habeas corjyiis docs not 
vary this rule or enlarge the boundaries of martial law. It may 
temporarily preclude the right to demand a trial and a release 
from the civil tribunals, but it cannot give legal force or validity 
to the sentence of a court-martial. 

§ 433. Thus, in a late case, in the U. S. Supreme Court, A. 
was a paymaster’s clerk in the U. S. Navy. lie was tried by a 
naval court martial for malfeasance in office, found guilty, and 
duly sentenced. The admiral declined to approve the judgment, 
and sent the proceedings back to the court, that the sentence 

'Hannaford v. Hunn, 2 C. & P. den v. Bailey, 7 Taunton, 67; S. C., 

148 , 4 M, S. 400; Dnffield v. Smith, 3 

2 Tyler Y. Pomeroy, 8 Allen, 480; S. & R. 590; Mills v. Martin, 19 

Walton v. Gavin, 10 Q. B. 48. Johns. 7; Brooks v. Adams, 11 Pick. 

s Wise Y. Withers, 3 Cranch, S37; 442. 

Wilson Y. McKenzie, 7 Hill, 95; Wai- 
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might be reviewed. The eenrt thereupon inipo.^ed another 
severer sentence — two years' imprisinimeiit, with los'^ of pay 
except $10 monthly — $500 and di4i<morahle discluirge. A. hrii.gs 
his case here upon a writ of Juiheas eo/^pu^. alleging : first, that 
the naval court-martial could have no Jiirisdietioii over a piy- 
master's clerk ; second, that the first sentence exhaii>ted tlie 
power of the court, and that tlie second was therefore a nullity ; 
and, third, that the court could revise its former deci^iun only on 
the ground of mistake, and that there was no mistake, ami eon- 
seqnently no power of revision. This court holds that none of 
the prisoner’s points are well taken ; that the naval court- martial 
had jurisdiction over the person and the case ; tiuit tiie exerci>e 
of its discretion within authorized limits cannot be as'^igned fi>r 
error and made the subject of review, even by an appellate court; 
and finally, that a writ of habeas corpus cannot bo made to ])cr- 
form the functions of a writ of errord The same court ah^o 
held that ‘"by the act of Congress of Eebnuiry 5, ISGT, tlie sev- 
eral courts of the United States and its judges in their respective 
jurisdictions have, in addition to the authority previously (*on- 
ferred, power to grant writs of habeas corpus in all ea.'-es upon 
petition of any person restrained of his liberty in viohition of 
the Constitution or of any law of the United States ; and if it 
appear, on the hearing had upon the return of the writ, that the 
petitioner is thus restrained, he must be forthwith diseluirgeJ 
and set at liberty.”^ In a later case in that court it wms said : 
“ That the court-martial, as a general court-martial, had cogni- 
zance of the charges made, and had jurisdiction of the ])ersou of 
the appellant, is not disputed. This being so, whatever irregu- 
larities or errors are alleged to have occurred in the proceedings, 
the sentence of dismissal must be hell valid when it is questit)ned 
in t])is collateral way."* This doctrine has been applied by tin's 
court to the judgment and sentence of a naval general court-mar- 
tial, which was sought to be reviewed on a writ of habeas cojpus,^^ 
Where there is no law authorizing the court-martial, or where the 
statutory conditions as to the constitution or jurisdiction of the 

lEeed, in re, 100 U. S. 13. Yoorhees v. Bank, 10 Pet 449; Cor- 

^ Yerger, in re, 8 Wall 101; Cole nett v. Williams, 20 Wall. 266. 
man v. Tennessee, 97 IT. S. 509. * Reed, in re, 100 U. S. IB. 

^ Tkompson v. Tolmie, 2 Pet 157; 
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court are not observed, there is no tribunal authorized by law to 
render the judgment.”^ 

In a leading ease, the Supreme Court of the United States, 
by Mr. Justice Field, say, in construing the following section of 
an act of Congress : That in time of war, insurrection or rebel- 
lion, murder, assault and battery with intent to kill, manslaugh- 
ter, mayhem, wounding by shooting or stabbing, with an intent 
to commit murder, robbery, arson, burglary, rape, assault and 
battery with an intent to commit rape, and larceny, shall be pun- 
ishable by the sentence of a general court-martial or military 
commission, when committed by persons who are in the military 
service of the United States, and subject to the articles of war ; 
and the punishment for such ofEenses shall never be less than 
those inflicted by the laws of the State, territory or district in 
which they may have been committed."* 

^^In denying to the military tribunals exclusive jurisdic- 
tion over the offenses mentioned, when committed by persons in 
the military service of the United States, and subject to the arti- 
cles of war under the section in question, we have reference to 
them when they "were held in States occupying, as meinbers of 
the Union, their normal and constitutional relations to the Fede- 
ral government, in which the supremacy of that government 
was recognized, and the civil courts were open and in the undis- 
turbed exercise of their jurisdiction. When the armies of the 
United States were in the territory of insurgent States, banded 
together in hostility to the national government, and making 
war against it; in other words, when the armies of the United 
States were in the enemy’s country, the military tribunals men- 
tioned had, under the laws of war, and the authority conferred 
by the section named, exclusive jurisdiction to try and punish 
offenses of every grade committed by persons in the military 
service. Officers and soldiers of the armies of the Union weie 
not subject during the war to laws of the enemy, or amenable to 
his tribunals for offenses committed by them. They were answer- 
able only to their own government, and only by its laws, as 
enforced by its armies, could they be puiiished. 

“ It is well settled that a foreign army, permitted to march 
through a friendly country, or to be stationed in it by permission 

^ Keyes V. U. S., 109 U. S. 336. » 12 U. S. Stats, p. 736 

VoL 1—33 



514 


The hxw of E'^tuppel. 


of its goveriiuient or soveroign, is exempt from the civil ami 
criiiiiiial joriMliction of the plaeeT The soveia'igii U iimlcr- 
.Hood, said this court, iu the celebrated cabC of The Exchaoued to 
cede a portion of liis territorial jurisdiction vIrui he allow s the 
troops of a foreign prince to pass through his di>niiinons: "'In 
such case, without any express declaration waiving jurisdiction 
over tiie army to which this right of passage has been granted, 
the sovereign who should attempt to exercise it, would cer- 
tainly be considered as violating his faith. By exercising it, the 
purpose for which the free passage was granted would be 
defeated, and a portion of the military force of a foreign inde- 
pendent nation would be diverted from those national objects 
and duties to which it was applicable, and would be withdrawn 
from the control of the sovereign whose power and whose safety 
might greatly depend on retaining the exclusive command and 
disposition of this force. The grant of a free passage, therefore, 
implies a waiver of all jurisdiction over the troops during their 
passage, and permits the foreign general to use that dibcipline 
and to inflict those punishments which the government of his 
iirmy may require. 

The same exemption from civil and criminal jurisdiction of 
the place is extended to an armed vessel of war entering the 
ports of a friendly country by permission of its government, or 
seeking an asylum therein in distress. She is accorded the rights 
of ex-territoriality, and is treated as if constituting a part of the 
territory of her sovereign. ‘^She couetitutes,'’ said the court in 
the same case, a part of the military force of her nation, acts 
under the immediate and direct command of the soverei^rm is 
employed by him in national objects. lie has many and power- 
ful motives for preventing those objects from being defeated by 
the interference of a foreign State. Such interference cannot 
take place without affecting liis power and his dignity. Tlie 
implied license, therefore, under which such vessel enters a 
friendly port may reasonably be construed, and it seems to the 
court, ought to be construed, as containing an exemption from 
the jurisdiction of the sovereign within whose territory she 
claims the right of hospitality 

^ 7 Crancli, 139. Attys.-Gea., vol. 7, p. 122; Haileek 

^ 7 Crancli, 144. See also Cushing on Int. Law, chap. 7, § 25, 
on Belligerent Asylum, in Opinons of 
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If an army marcliing through a friendly country would thus 
be exempt from its civil and criminal jurisdiction, a fortioriy 
would an army invading an enemy’s country be exempt. The 
very fact that war is waged between two countries negatives the 
possibility of jurisdiction being exercised by the tribunals of the 
one country over persons engaged in the military service of the 
other for offenses committed while in such service. Aside from 
this want of jurisdiction, there would be something incoiigrii' 
ons and absurd in permitting an oflScer or soldier of an invading 
army to be tried by his enemy, whose country he had invaded. 

The fact that when the offense was committed for wbicli the 
defendant was indicted the State of Tennessee was in the military 
occupation of the United States, with a military governor at its 
head, appointed by the President, cannot alter this conclusion, 
Tennessee was one of the insurgent States forming the organiza- 
tion known as the Confederate States, against which the w'ar was 
waged. Her territory was enemy’s country, and its character in 
this respect was not changed until long afterwards. 

The doctrine of international law on the effect of military 
occupation of enemy’s territory upon its previous laws is well 
established. Though the late war was not between independent 
nations, but between different portions of the same nation, yet 
having taken the proportions of a territorial war, the insurgents 
having become formidable enough to be recognized as belllger- 
rents, the same doctrine muse be held to apply. The right to 
govern the territory of the enemy during its military occupation 
is one of the incidents of war, being a consequence of its acquisi- 
tion, and the character and form of the government to be estab- 
lished depend entirely upon the laws of the conquering State or 
the orders of its military commander. By such occupation the 
political relations between tlio people of the hostile country and 
their former government or sovereign are for the time severed ; 
blit the municipal laws, that is, those laws which regulate private 
rights, enforce contracts, punish crime, and regulate the transfer 
of property, remain in full force, so far as they affect the inhab- 
itants of the country among themselves, unless suspended or 
superseded by the conqueror. And the tribunals by which the 
laws are enforced continue as before unless thus changed. In 
other words, the municipal laws of the State and their admiiiis- 
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tration remain in full force so far as the inhabitants of the coun- 
try are eoneerned, unless changed by the ocenpyiiur belHi^enMiL* 

This doctrine does not affect in any re^pecu the exdioiie 
character of the jurisdiction of the military tribunals <»rm* rhe 
officers and soldiers of the army of the United Smiths in Tcniu\-.- 
see during the war ; foi\ as already saiil, they were nor siibjtNU to 
the laws nor amenable to the tribunals of the hostile country. 
The laws of the State for the pnnisliment of crime were cmi- 
tinued in force only for the protection and benefit of its own 
people. As respects thenij the same acts wiiicdi constituted 
offenses before the military occupation constituted offenses after- 
wards ; and the same tribunalsj unless superseded by order of the 
military commanderSj continued to exercise their ordinary juris- 
diction. 

The laws of Tennessee with regard to offenses and their 
punishment, which were allowed to remain in force <hiring its 
military occupation, did not apply to the defendant, as lie was at 
the time a soldier in the army of the United States and subject 
to the articles of war. He was responsible for his conduct to the 
laws of his own government only as enforced by the commander 
of its army in that State, witliout whose consent he Cimld not 
even go beyond its lines. Had he been cauglit, after connnittiog 
the offense, by the forces of the enemy, he might have been sub- 
jected to a summary trial and punishment by order of their com- 
mander, and there would have been no just ground of complaint, 
for the marauder and assassin are not protected by any usages of 
civilized warfare. But the courts of the State, whose legnlar 
government was superseded, and whose laws were tolerated from 
motives of convenience, were without jurisdiction to deal with 
him.’’^ It is held that an acquittal before a court martial cannot 
be pleaded in defense of an indictment in a court of law, even 
though the offense charged in either case be substantially the 
same.^ 

§ 4:34. Judgments of courts for the trial of civil causes estab- 
lished during a war by the military axithorities in possession of 
the country of an enemy or a belligerent, — as, for instance, the 

* Halleck’s Int. Law, chap, xxxiii. ^ xj. S. v. Cashill, 1 Hugh. 553, 

® Coleman v. Tennessee, 97 H. S. State v. Rankin, 4 Coldw. 145. 

509. 
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courts organized under the provisional governments established 
by the United States government in the Southern States during 
the late war of 1861 to 1865, — are m adjudicate in the same 
manner as judgments of ordinary civil tribunals. The power to 
create civil courts exists by the laws of war in places held in 
firm possession by a belligerent military occupant ; their judg- 
ments and decrees are binding on all parties during the period of 
such occupation as the acts of a de facto government, and have 
the like binding effect when pleaded as res adjudicata before the 
regular judicial tribunals of the country after the return of 
peace/ 

§ 435. Among the various other inferior tribunals that 
are properly termed inferior courts is a county board of Com- 
missioners, Supervisors, Selectmen, County Courts or by what- 
ever name known in the various States, the body autliorized 
by statute to levy taxes, audit and order the payment of claims, 
&c., of municipal corporations. When a board of this kind act 
they act judicially as a general rule, their proceedings are matters 
of record as much so as if they were legal tribunals for the trial 
of all classes of actions. They have a clerk whose duty is to 
make a record of all their proceedings and they can be shown 
only by the record. Whenever such a body in the exercise of 
jurisdiction acquired pursuant to statute does an act, audits a 
claim, levies a tax, orders a public road to be opened and the like, 
its action is judicial, and while its proceedings are subject to 
review by an appellate court, by writ of error or certiorafi^ such 
proceedings, unless reversed or set aside, are conclusive and bind- 
ing upon the corporation and the claimant or petitioners, and 
cannot be collaterally impeached,® As for example after town- 


^ Dynes v. Hoover, 20 How. 65; 
Hejfferman v. Porter, 6 Coldw. 391. 

2 Gibson v. State, 5 Lea, 161; Hayes 
V. Kogers, 24 Kas. 143, Warren Co. 
Y. Gregory, 42 Iiid. 32, Blanchard v. 
Bissell, 11 OMo S. 96; Argo v. Bar- 
thand, 80 Ind. 63; Fall v. Paine, 23 
Cal. 302; Andiews v. People, 84 111. 
28; People v. Brislin, 80 111. 423; 
Scbertz v. People, 105 111. 27; Pitman 
T. Albany, 34 N. H. 577; Hume v. 


Burton, 1 Rid’g 43; Fuller v. Eliza- 
betli, 42 H. J. L. 427; Slate y, 
Vansardale, 42 H, J. L. 536; Marshall 
Y. Gill, 77 Ind 402 ; Miller v. Sanborn, 
54 Vt. 532; OxborougU y. Boesser, 30 
Minn. 1; Ellis v. Urham, 91 111. 77; 
Wild V. Deig, 43 Ind. 465; S. C., 13 
Am. li 899; Breitwiser y. Fubrman, 
88 Ind. 28; Wright y. Wells, 29 Ind, 
354; Green y. Elliott* 86 Ind. 53, 
Gibson y. State, 5 Lea, 161 ; Hayes y. 
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sliip trustees liave [wsel upon the sutiieieney ui a petition pre*- 
seiited to them, calling for an election tt> decide tlu‘ i|Uie-tiun id' 
levying a tax in aid of the construction of a railroad, ani! the 
election has been ordered and the tax voted and levied, tlu^ 
validity of such tax cannot be assailed on the ground that the 
petition was not signed by one-third of the residiuit taxpayers. 
The trustees having jurisdiction to detennine that <|ue^tiom their 
decision cannot be collaterally assailed, but like any other judicial 
determination remains conclusive until reversed or set asiiie by 
writ of error, certiorari^ or other direct proceeding provided 
by law. 

The petition for the vote stands in substantially tlie same 
relation to the subsequent proceedings as an original notice i>r 
summons does to the proceedings which it inaugurates. If it is 
defective in fact, but is adjudged sufficient by the tribiiiuil 
having jurisdiction to decide upon it, siidi adjudication becomes 
conclusive until reversed or set aside upon an appeal, writ of 
error, ce?'tiorari, or the like.’ 

§ 130. Among the acts of the various tribunals belonging to 
this class is the action of a board of County Commission- 
ers, Supervisors or a County Court in the allowance of a 
claim.^ The same matter can not be relitigated between the 


Rogers, 24EIas. 143; State v. Augusta, 
46 Me. 127; Romiuger v. Simmons, 88 
Ind. 453; Meintire v. Marine, 93 Ind. 
193. 

’ Cooper V. Sunderland, 3 Iowa, 
114; Morrow v. Weed, 4 Iowa, 77; 
Difelion V Smith, 10 Iowa, 212; Lynde 
V. Wiimcbago, 16 AValL G; Rock Creek 
T. Strong, 96 IJ. S. 271; Ryan v. 
Varga, Ac. Co , 37 Iowa, 78; Commis- 
sioneis v. Ilall, 70 Ind. 4G9. 

2 Colusa County v. De Jurnette, 55 
Cal. 373; Til den v. Supervisors, 41 
Cal. 08; Handblowcr V. Biiden, 35 Cal. 
664; El Doiado v. Elstner, 18 Cal, 
144; Falls v. Paine, 23 Cal 302; Raley 
V. Guinn, 76 Mo. 263; Hancock v. 
Binford, 70 Ind. 208; Lincoln v. Sim- 
mons, 39 Ark. 485; Rieffe v. Connor, 
10 Ark. 241; Brandenburg v. Slate, 


24 Ark. 50; Patterson v. Temple, 27 
Ark. 202; Kirsch v. Lincoln, 36 Ark. 
580; Peay v. Biinoau, 20 Ark. 85; 
Jessup V. Spears, 38 Ark. 457; Arno 
v. Bart hand, 80 Ind. 03; O’Connor v. 
Eoylun, 49 i^Iich. 209; Harding v. 
^riontgomery, 55 Iowa, 41; Coinmis- 
sioneis v. Applewhite, C2 lud. 464; 
Commissioners V. Binford, 7()In<1.20S; 
Campbell v. Commissioneis, 71 Ind. 
185; Commissioners v. Hall, 70 Ind. 
409; State v. Benson, 70 Ind. 4S4, 
Brennen v. H. Y., 8 Baly, 420; 

V. County, 25 Minn. 22; Cominon- 
weallh V. Knox, 1 Peniiypacker, 
478; 2sorthumberland v. Bloom, 3 W. 
& S. 542; Blackmore v, Alleghany, 51 
Pa. St. 160; Siggins v. Common- 
wealth, 85 Pa. St. 278; Korthampton 
v. John, 24 Pa. St. 305; Glalfelter v 
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same parties ; tlie allowance and payment of such claim is a 
judgment and merger. Theapprovalof an official bondd So whore 
the law has committed to a certain body the duty of acting as 
Judges or inspectors of election and canvassing the returns and 
determining the result of an election from them, and such duty 
has been performed, and a determination made, the question of 
the effect of tlie returns made is not open in an action in which 
the title of an ofiSeer to his office comes up collaterally/ So the 
judgment of a superintendent of a road, which is intended to be 
final against a contractor is obligatory on a board under whose 
direction the improvements are made.® 

I 437. Counties estopped by tlie acts of its Commissioners, 
Supervisors, County Court or Trustees. — “A board of county 
commissioners is not a court in such sense that its record may be 
pleaded in bar as evidence of a former recovery, or as res adjucli- 
eata in respect to a claim against the county allowed by the board. 
While not a court, it is the agent of the county in regard to all 
matters within the scope of its agency. As to all sueli matters 
requiring discretion and determination, their acts are quasi jiidi- 
cial and binding upon the county until sot aside for fraud or col- 
lusion in a direct proceeding brought for that purpose ; but those 
involving the exercise of no judgment, are ministerial, and, if 
erroneous, are void. They are representatives or agents of the 
county for certain specified purposes; their action, within the 
scope of their powers, is the action of the county itself, and, in the 
absence of any charge of mistake or fraud, absolutely conclusive 
against it. For, while there may be given the right of appeal, 
this does not apply to the county, as it would be anomalous— -not 
to use any stronger term— to say that the county could appeal 
from the act of its own agent. Hence, when the hoard has acted 
upon any matter within its jmisdiction, such action, even tliough 
erroneous, is final so far as the county is concerned, and the only 
remedy is that to which all orher persons, natural as well as arti- 

Commonwoaltli, 74 Pa. St. 74; Wilson Brevard v. Hoffman, 18 Md. 479; 
V. Clarion, 2 Pa. St. 17; Howe v. Commonwealth v. Carriques, 28 Pa. 
Hewbegin, 34 Me. 15. St. 9; AFaygood v. James, L. B. 4 G. 

iBayv. Brock, 41 Mich. 45; Booth, P. 361; Oordan v, Parrar, 2 Doug, 
in re, 64 Ala. 312; People v, Supervis- (Mi(‘h.) 411. 
ors, 10 Cal, 344. ^ Mercer Board v. Dougherty, 3 B 

s Hadley v. Albany, 83 H. Y. 603; Mon. 446. 
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ficial, must resort, who are so unfortunate as to employ faithustf 
or incompetent agents, viz. : to discharge thobC who have pru\ ed 
themseives to be inefficient or unworthy of trust, and employ 
others who are more honest and eiiicient."'^ 

§ 438. Snell adjudications not snl)ject to collateral attack. 
Among the various powers conferred upon this class of tribunals is 
that of exclusive control over the county highway. There has been 
a vast amount of litigation growing out of the exercLe id' this 
power. In a late case involving some of the matters ineideut to 
such exercise of authority, it was said, It was shown by tlu^ e< mi- 
plaint in the case now before us, that the board of <*,omniissioners, 
upon the presentation of the petition and the filing of the bond, 
did appoint three viewers, and directed them to meet, on a day 
named, at the office of the coiuitj' auditor. When an inferior tri- 
bunal is required to ascertain and decide upon facts essential to 
its jurisdiction, its determination thereon is conclusive as against 
collateral attack, and that, in such proceedings as that under con- 
sideration, the filing or presentation of the petition calls into exer- 
cise the Jurisdiction of the board, and authorizes that bod}’' to 
determine, not only whether the petition is properly signed by 
the requisite land-owners, but every other fact necessary to the 
granting of the prayer of the petition ; for instance, in this case, 
whether the proposed improvements, its kind, and the points 
between which it was to be made, and the like, were sufficiently 
stated. And it is not necessary that the record of the board shall 
show an express finding upon such facts. Such finding will be 
presumed in support of the proceedings, if the record shows an 
order granting the petition or for the taking of the steps nec- 
essary to the accomplishment of the end designed. In this case 
the order for the appointment of the viewers and engineers, and 
fixing the time and place of their meeting, is equivalent to a find- 
ing of the facts necessary to have been found, and to an adjudi- 
cation of the board, that the petition itself is sufficient. By tlie 
presentation of the petition, the Judgment of the board upon its 
sufficiency was invoked, and their Judgment in this respect, as 
much as in other respects, is exempt from collateral attack.” The 
doctrine here declared is fairly dediicible from, and fully accords 


^ Eichland v. Miller, 16 S. C. 244. 
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witbj tlie law as expressed in a long line of decided cases in tliis 
court/ 


I 439. Conclusiveness of sucli adjudications upon subsequent 
boards, &c. It is a well settled principle that a judgment when 
once it has become final is not subject to review by the same court 
after a certain time fixed by statute. The same principle applies 
in the case of a county board of supervisors, auditors, and that 
class of quasi judicial bodies, as, for instance, where the statute 
made it the duty of the auditor to audit and adjust the accounts 
of public officers, and to state and certify such accounts. Tran- 
scripts from the books and proceedings of the auditor were made 
presumptive evidence in any civil cause. Held^ that after the 
accounts of a public officer had been in due form audited by the 
auditor and settled by the ofiicer, a subsequent auditor had no 
power to open and restate the account. The court gave the fol- 
lowing as the ground of its decision : The office of auditor, 
though filled by successive incumbents, is a continuous thing. 
Each of the several incumbents has the same powders, and only 
the same powers, neither is clothed wuth revisory powers over 
the other. When the auditor states and certifies an account 
against a tax collector, it becomes faoie a correct account. 
A restatement by a subsequent auditor can only be jprima faole 
correct. Which, or presumptive proof shall over- 

come the other ? The law has not declared that the later slated 
account shall prevail over the former. The law has said nothing 
on the subject. Is it implied in the nature of the duty ? Many 
reasons in addition to those stated above combine to force us to 
the conclusion that the auditor has no power to correct errors he 


^ Million V. Commissioners, 89 Ind. 
18; R B. v. Evansville, 15 Ind. 895; 
Snelson v. State, 16 Ind. 29; Spauld- 
ing v. Baldwin, 31 Ind. 8T6; Dequin- 
dre V. Williams, 81 Ind. 444; Ney v. 
Swinney, 86 Ind. 454; Stoddard v. 
Johnson, 75 Ind. 20; Tp. Co. v. Bar- 
nard, 40 Ind. 146; WortMngton v. 
Dunkin, 41 Ind. 515; Gavin v. Gray- 
don, 41 Ind. 559; Curry v. Miller, 42 
Ind. 820; Board v. Markle, 46 Ind. 96; 
Evans v. Clermont, 51 Ind. 160; Mar- 


kle V. Board, 55 Ind. 185; Fails v, 
Keynolds, 70 Ind. 859; Board v. Hall, 
70 Ind, 469; Miller v. Porter, 71 Ind. 
521 ; Mullikin v. Bloomington, 72 Ind 
161; Hnme v. Assn., 72 Ind. 499; 
Porter v. Stout, 73 Ind. 8; Hauk 
V. Barthold, 78 Ind. 21; Mimcey 
V. Joest, 74 Ind. 409; Breitwlser v. 
Fuhrman, 88 Ind. 28; Bominger v. 
Simmons, 88 Ind. 458; McIntyre V, 
Marine, 98 Ind. 108. 
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miij detect in the accounts stated, certitied and collected by aB| 
of Ms predecessors, and thus make such restated acaaauit a 
facte chai'ge against the ufiicor. We state but one which WiMaeo 
sider eoneliisive. If the auditor eaii restate one accuiint lie can 
overhaul any number, and as the statute of limitations against t!u^ 
State is twenty years, he ean extend Ids investigation back that 
number of years. Such a rule would be so liaras.^ing that we 
cannot believe the Legislature intended A question arose 

as to the power of a succeeding board to review and readjin>t the 
action of their predecessors. The court said, ‘■^Doubtless, if a 
board of supervisors at one time act finally upon a matter of 
which they have Jurisdiction, and as to which they have a lawful 
right to act, a succeeding board may not undo what they have 
done, to the immediate detriment of third i)artiesd^® An attempt 
was made by a succeeding auditor to correct an alleged mistake 
of his predecessor, in settling wuth the sheriff, who was tax col- 
lector, for revenue collected by him. Speaking of the acts of 
the auditor, as affecting the Stale, the court said, “ lie was her 
accredited organ, with full power and discretion to settle, and 
record as settled, accounts of sheriffs for revenue due to her. * * 

His adjustment, once closed and registered by him, was made 
conclusive, unless changed by a direct judicial proceeding for 
the purpose of correcting an}" error or mistake eoiumitted by 
Mm. The auditor himself was fv^mtus cjjicio, and 

could not change the registered account by his own act. * 

And, of course, his successor could make no correction, and espe- 
cially after two years, within wliich period even a suit for correc- 
tion is expressly limited by law.”^ 

§ 410. The general principle, which is of universal application, 
is, that whatever is properly submitted to be decided by the discre- 
tion of a man, or a board of men, when so decided, cannot bo 
revised by another tribunal unless there is some statutory mode 

^ State V. Brewer, 59 Ala. 130; Miss. 520; Mobile v, Huggins, 8 Ala. 
Randolpli, in re, 2 Brock. 447; U. S. 440; Arthur v. Adam, 49 Miss. 404; 
V. Bank, 15 Pet. 377. XJ. S. v. Jones, 8 Pet. 375; Poiter v. 

Supervisors v. Ellis, 59 Y. G20; Directors, 18 Pa. St. 144; Middletown 
Supervisors v. Briggs, 2 Denio, 26. v. Miles, 01 Pa. St. 290; Burnet v. 

® Hobson V. Commonwealth, 1 Du- Auditor, 12 Ohio, 54; Kendall v. U. 
vail, 172; Yallabusha v. Cartry, 11 S., 12 Pet. 524. 
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of review, by appeal or certiorarV Such determiimtioiis are 
final and conclusive upon the parties, and are not subject to cul 
lateral attack from any quarter. Thus a judgment rendered by a 
competent court charged with special statutory jiirlsdictioiij and 
when all the facts necessary to the exercise of the jurisdiction 
are shown to exist, is no more subject to impeachment in a col- 
lateral proceeding than the judgment of any other court of 
exclusive jurisdiction, as a judgment condemning land for rail- 
road purposes,® nor can a court, unless power has been conferred 
by statute, supervise or correct the proceedings of a board of 
railroad commissioners.® This doctrine is applicable to county 
courts or county commissioners, boards of supervisors, boards of 
police commissioners,^ a register in chancery in the appointment 
of a trustee,^ the determination of commissioners under acts of 
Congress.® So the decision of the proper officers as to the apt- 
ness of time and sufficiency of proofs required in the several 
steps to perfect title to land from the government, under the 
pre-emption laws, in the absence of fraud, imposition or mistake 
shown by the party alleging it, is conclusive.’ This principle 
applies to the decision of the commissioner of patents.® So in a 
case where the Legislature had granted authority to counties to 


’ Conn., &c. Co. v. Bailey. 24 Vt. 
465. 

® Secombe v. Raboad Co., 23 
Wall. 108; R. R. Co. v. R. R. Co., 17 
W. Va. 812; Butman v. R. R. Co., 27 
Vt. SCO; Allen v. R. R. Co., 15 Ilun, 
80; Evans v. Haefner, 29 Mo. 141; 
Houston V. R. R. Co., 4 Ohio St. 685; 
Read v. Ry. Co., 1 II. & S. 123; Re^r. 
V. Ry. Co., 3 E. & B. 443; Chapman 
V. Ry. Co., 2 H. & IST. 267, Newbold 
V. Ry. Co , 14 C. B. N. S. 405; Baiber 
V. Canal Co., 15 C. B. N. S. 726; 
Townsend v. R. R., 91 111. 545; R. R. 
Co. V. Pound, 22 111. 899. 

3 Visscher v. Hudson River R. Co., 
15 Barb 37. 

^ Carroll v. Board of Police, &c., 28 
Miss. 38; Knowles v. Muscatine, 20 
la. 248; Bernal v. Lynch, 36 Cal. 185. 
® Gaines v, Harrison, 19 Ala. 491. 


® Brown v. Jackson, 7 Wheat. 218; 
Le Roy V. New York, 4 Johns. Ch. 
352; Stephens v. Coburn, 2 Call, 440; 
Aicher v. Bacon, 12 Mo. 149; La 
Roche V. Jones, 9 How. 155. 

Johnson v Towsley, 13 Wall 72; 
Samson v. Smiley, 13 Wall. 91; lloh* 
bins V. Bunn, 54 111. 48; Warren v. 
Van Brunt, 10 Wall. 616; Finley v. 
Woodrufte, 8 Aik 32S; Danfordi v. 
Morical, 84 111. 456, McConnell v. 
Wilcox, 2 III 844, Caiey v. Br(»wn, 
58 C<il IbO. 

® Jackson v. Lawton, 10 Johiis. 23; 
Rubber Co. v. Goodyear, 9 Wttll. 7^8; 
Eureka Co. v. Bailty, 11 Wall 488, 
Field v. Seabuiy, 10 How. 33; I)e 
Floier V. Raynolds, 14 Blatchf. 505; 
Poric V. Wells, 6 Col. 406; Refining 
Co, V. Gieen, 4 McCrary, 232. 
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graiit ferry privileges, the court said: In granting or refusing a 
ferry privilege the county court acts judicially, and its Jiidgnunit 
is coiichisive on all persons who have no other than a puhlic 
interest in the proceeding ; but does not conclude any one wlio.-c 
private interest has been invaded, unless ho by voluntary appear- 
ance is a party to the proceeding. When a county court permits 
a ferry to be established, at or near a town, within one mile of a 
ferry previously established, the question whether tlie public con- 
venience required the establishment of the rival ferry is neces- 
sarily passed upon and determined^ *Wlieiiever a tribunal is 
established by statutory authority, its cleterminations, within the 
scope of its jurisdiction, are as binding and conclusive, unless 
reversed by a superior tribunal, as the determinations of any 
court of exclusive jurisdiction.* As an illustration of the con- 
elusiveness of such adjudications, not only upon the parties but 
on the courts rendering the judgment, a recent case may he 
referred to. The plaintiff was appointed police clerk in the city 
of New York by virtue of a law which authorized police justices 
to appoint assistant clerks deemed necessary by the board of 
supervisors, and declared that their salary be fixed by the super- 
visors. It also provided that the common council or supervisors 
may increase the salary of any officer mentioned in that act, and 
declares the salary of police court clerks to be the same as fixed 
by law before that act for police justices’ clerks. The plaintiff 
was appointed by one of the justices on the 1st of May, 1S70, 
and the board of supervisors on the 26th fixed his salary at the 
same amount now allowed to police court clerks.” The salary of 
police court clerks had been established at $1,458 per annum; 
the common coiineil increased it to $2,500 by virtue of the act of 
1860. In 1S69 the common council again fixed it at $4,000. 
Utld^ that the last increase was invalid, and that the salary 
recoverable was $2,500 per annum. Having once authorized an 
increase, the common council had exhausted its power, and was 
expressly prohibited from making any further increase.® The 
increase authorized by the act of 1860 is for additional duties 

^ Lindsay v. Lindley, 20 Aik. 573; v. Bank, 4 Bosw. 363; Cassidy v. 
Murray v. Menefee, 20 Ark. 561. Carr, 48 Cal. 339. 

® U. S. Y. Flint, 4 Sawyer, 42 ; People ® Smith v. Mayor, 3 T. & C. 160; 

Drake y. Mayor, 7 Lans. 341. 
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imposed. The exercise of that power was a jiiilieial act, and 
having once been exercised could not be repeated, reversed or 
annulled by the same body.* 

^ Where a statute provides for a special proceeding, such as 
assignments and the distribution of the estate of the insolvent, 
all parties filing their claims with the assignee, receiver or 
trustee, whether residents of the State where the assign in ent is 
made or not, are bound by the proceedings. So a creditor who 
files his claim under an attachment proceeding becomes a party 
thereto, and is concluded by the judgment.’* 

§ Ml. Decisions made by the land ofBcers upon questions of 
fact in the disposition of the public land, where all parties in 
interest have had notice, and a fair and impartial hearing has 
been had, will not be reviewed by the courts.^ So the deci'^ion 
of the Land Commissioner and his award of a patent is conclusive 
upon the courts, with regard to contested claims for rights of 
entry, except where they have misconstrued the law, or for fraud 
or misrepi'esentation.'* So are the rulings of land officers as to 
rights of claimants'^ action of Secretary of Treasury in distribution 
of fines and penalties.® So a compromise by authority of the Land 
Commissioner of the United States.’ Decision of the Commis- 
sioner of Internal Kevenue is in the nature of an award, binds 
both the claimant and the Government, and cannot be im- 
peached for error.® The certificate of the Comptroller of the 
currency is conclusive as to the regularity of the prodeediugs 
by which any bank has been converted into a national bank.® 

^ Brake v. Mayor, 19 A. L. J. 430. Refining Co. v. Kemp, 104 IJ. S. 

^ Treniman v. Wiley, 85 Ind. 33; 630; Knight v. Leary, 54 Wis. 540; 

R. R. Co. v. Glass Co., 84 Ind. 516. Mace v. Merrill, 56 Cal. 554; Brewer 

^ Hosmer v. Wallace, 47 Cal. 416; v. Ilall, 36 Ark. 334; Steinhack v. Per- 
Gray v. McCance, 14 111. 843; Me- kins, 58 Cal. SO. 

Gehee V. Wright, 16 111. 555; Rutledge ^ Kinney v. Begman, 12 Neh, 337; 
V. Murphy, 51 Cal. 388; Mitchell v. Rush v. Valentine, 12 Neb. 513 (Re- 
Cohh, 13 Ala. 137; Henry v. Welsh, 4 ceiver and Register of the Land office); 
La. 547; Primot v. Thibodeaux, 6 La, McConnell v. Wilcox, 2 III. 344. 

10; Kerby v. Pogleman, 16 La. 277; ® Kellogg v. U. S., 15 Ct. of Claims, 

Lewis V. Lewis, 9 Mo. 183. 372; Camp v. U. S., 15 Ct. of CFms, 

^ Miller v. Gibbons, 34 Ark. 312; 469. 

Quimby v. Conlan, 104 U. S. 420; ’ Wells v, Nickles, 104 U. S. 444. 

Wells V. Mickles, 104 U. S. 444 ; ^ Bank v. IT. S., 15 Ct. of Cl. 325. 

O^Connor v. Frasher, 56 Cal. 499; ® Keyser v. Hitz, 3 Mackey, 473 
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or at? to tlie iieeet?j?itT of an assessment on the stockhohh^rs in 
wiiuling lip its affairs/ 

Tlios it is the duty of the Commissioner ol Po!L^if»n^ L> jndge 
and deterniiiie all applications for pensions, and to nu' and 
interpret all questions whieli may arise as to the CHmsinKUioii of 
the several acts of Congress relating to pensions, siibjeel only to 
the direction of the secretary of war and navy, to whom an 
appeal may be made. The commissioner of pensions, aided by 
the secretary of war or navy, constitute a special tribunal ml //oe, 
and its judgments, decrees and awards are necessarily linal ami 
conclusive. The commissioner of pensions is the exclusive jutlge 
of tlie law and the facts in all cases within the scope of his 
authority, subject to appeal to the secretary of war or navy. 
Thus a decree awarding a pension to certain persons, naming 
them, as children of a deceabcd widow who was entitled to a 
pension under an act of Congress but did not draw it, when in 
fact only part of the children were named, is conclusive upon 
those not named, and can only be corrected upon re-examination 
by the commissioner at Ms discretion subject to appeal to the 
proper secretary.® 

So where a statute provides that upon the application of 
certain parties and proper showing that the provisions of the 
statute have been complied with, certain commissioners shall 
draw their warrant if satisfied that the parties have complied 
with the provisiuns, their determination is a final judicial decis- 
ion® and cannot be questioned in a collateral action. But 
where the record does not contain the required jurisdictional 
facts, as where in the records of a commissioner’s court for the 
assessment of revenue and establishment of roads and other 
county business, a statute requires in the establishment of new 
road that thirty days’ notice of the application be given, and it 
appears that it had not been given, a decree establishing such 

^ Strong V. Southworth, 8 Ben. 831; Rice v. Commissioner, 18 Pick. 235; 
Keyser v. Hitz, 2 Mackey, 473. Baker v, Cliisiiolm, 8 Tex. 157; Ar* 

^ Stokely v. De Camp, 2 Grant's berry v. Beavers, 6 Tex. 469; Town© 
Cas- 17. V. Leacli, 82 Vt. 747; Lownsbery v. 

3 Houston, &c. Co. v. Randolph, 24 Rakestiaw, 14 Kas. 151; McCabill v. 
Tex. 817; Sutherland v. De Leon, 1 Equitable, &c. Co., 26 H. J. Eq. 
Tex. 250; Wiley v. Kelsey, 9 Ga. 117; 681, 
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road is erroneous and properly quashed at the instance of the 
party injured.^ 

§ 4:42. An award ordinarily has the force of a judgment and 
concludes the parties from litigating the matters submitted to 
the arbitrators, on any subsequent occasion f and when the sub- 
mission is acquiesced in by both parties has as to them the effect 
of a final judgment* Their jurisdiction is an exclusive jurisdic- 
tion created by the parties, and it cannot be shown that they 
proceeded on a mistake,* nor can the award be impeached at nisi 
'prius for corruption.® But it may be shown that the arbitrators 
have exceeded their jurisdiction and adjudicated upon matters 
not submitted to them.® But the award itself cannot be contra- 
dicted or shown to mean something different from what it 
expresses.’ If there is any doubt from the terms of the submis- 
sion whether certain matters were submitted and passed on by 
the arbitrators, it is competent for the court, in an action upon 
the award, to admit evidence as to the truth of the facts of the 
ease, and then to charge the jury as to the law applicable thereto.® 

^ Commissioners, &c. v. Thompson, Bishop, 65 Vt. 231; Gioat v. Pracht, 
15 Ala. 134. 31 Kas. 656. 

8 Pease v. Whitton, 13 Me. 117; ^Pensten v. Somers, 15 La, Ann. 
Kogers V, Holden, 12 111. 298; Brown 679; Jarvis v. Fountain, &c. Qo., 5 
V. Wheeler, 17 Conn. 345; Doe v. Cal 179; Tomlinson v. Aniskin, 
Prosser, 3 East, 15; Muirhead v. Kirk- Comyn, 330; Pickering v. Watson, 2 
imtrick, 2 Pa Bt. 425; Wright v. Bol- W. Black. 1117; Cayhill v. Fitzgerald, 
ton, 8 Ala. 545; Coming v. Heard, 10 1 Wils. 28; Fox v. Smith, 2 Wills. 

B. & S 606, Lloyd v. Barr, 11 Pa. St. 267; Hawkins v. Colclough, 1 Buit. 
41; Bird v Odem, 9 Ala. 755; Tyer- 274; Bacan v. Duharry, 1 Ld. Eaym. 
man v. Smith, 87 B. L. & Eq. 66; Mer- 247. See Baspole’s Case, 8 Co. 98, a; 
rick’s Estate. 5 W. & S. 9; Rickard- Ormelade v. Coke, Cio. Jac. 354. 
son v. Banning, 26 K J. L. 130: Bra- Johnson v. Buiant, 2 B. & A. 931 ; 
zill Y. Isham, 12 N. Y. 9; Darlington Ashton v, Poynter, 1 C. M, & R. 
V. Gray, 5 Whart. 487; Veghte v. 738; The Union, 20 Feci. R. 639, 
Iloaglmd, 29 N. J. L. 125; Andmg v. ^ Wells y. Maccarnick, 2 Wils. 148; 
Levy, GO Miss. 487; Allen v. Miller, 2 Braddiek v. Thompson, 8 East, 314; 
C & J. 47; Gascoine v. Edwards 1 Y. Brazier v. Bryant, 3 Bing. 107. 

& J. 19; Parkes v. Smith. 19 L. J. « Butler v. Mayor, 1 Hill, 489; S. C., 
Q. B. 405 ; Cummings v. Heard, L. 7 Hill, 329. 

R 4 Q. B. 669; Whitehead v. Tatter- ^ Doke v. James, 4 H. Y. 668; Ran 
sail, 1 A. & E. 491; Blake’s Case, 3 del v. Glenn, 2 Gill, 430; Hall, lure, 
Co.’342; Morris v. Creach, 1 Lev. 292; 2 M. & G. 852; Veak v. Warner, 2 W. 

Smith V. Johnson, 15 East, 213; Dunn Sand. 580. 

Y. Murray, 9 B. & C. 780; Harper, in ® Keaton v. Mulligan, 43 Ga. 308. 
re. L, R. 10 C. H. App. 79; Morse v. 
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A submission to arbitrators winch is the act of btah pinie-. is 
more binding than the averments in a doeliratiom ‘whioii pro- 
ceeds only from oiu\ tuul when the snbnn.'^>ioii i.s of all inaitti'i 
iiidispnte, or is of all deiiuunls the estoppel i- eo t‘Xten>ive with 
the submission. It cannot be bhown that a partieiiLir dmiiaiid 
was not laid before the arbitrators, lor the obvious rea->t*u that 
the submission was the liiial adjiistineiit and adjuditaUioii of 
every matter in controversy, and neither party is aUowetl to 
defeat itd Tims where inntiiai claims were submitted by the 
defendant and the agent of the plaintiff, and tlie defendant was 
fully heard and the award was rendered against him, the defeinb 
ant in an action on the award is estoppt»d from denying its 
validity on the ground that the plaintiffs agent had no aiitliority 
to make the submission^ In Massaclmsetts a different rule has 
been established, and either party has been allowed to intioduee 
evidence that a particular demand load not been submitted to the 
arbitrators, although the submission purported to be of all 
demands, and a similar rule has been adopted in other states* 
But the general tendency of the various courts is to liuiil tliis 
rule rather than extend it, on the ])rineipleof reJpu’bUme 

lit sit finis litiumi' An award of arbitrators decides the rights 
of the parties as effectually as a judgment at law or a decree in 


1 Grazebrook v. Davis, 5B.& C, 534; 
Thorabm n v. Barnes, L. R. 2 C. P. 
384; Jones y. Han is, 58 Hiss 293; 
Smitli Y. Johnson, 15 East, 215; John- 
son Y. Durant, 2 B. & A. 925; Bailey 
Y. Leebmeie, 1 Esp. 377; Dicas y. 
Jay, 4 H. & P. 285, Owen v. Boeium, 
23 Barb 187: Bia/il y. Isbam, 12 H. 
Y. 9, Bunnell v. Pinto, 2 Conn. 433; 
Wheeler v. Van Honten, 12 Johns. 
313; Biiggs v Biewster, 23 Yt. 100; 
Dunn Y. Hurray, 9 B, A; G. 780; Will- 
Yams Y. Danziger, 91 Pa. St. 232. 

® White V. Fox, 29 Conn. 570. 

® Edwards v. Stevens, 1 Allen, 315; 
Newman y. Wood, M. & Y. 190; 
Whittemore y. Whittemore, 2 N. H. 
26; Englemanv. Engleman, 1 Dana, 
437; Ravee y. Parmer, 4 T. R. 146; 
Martin v. Thornton, 4 Esp. 180; Bates 


V. Townley, 2 Ex. 152; Newell v, 
Elliott, 1 li & C. 707; Dailington v. 
Gray, 5 Whart. 4S7; Webster v. Lee, 
5 Hass. 334; Hodges v. Hodges, 9 
Mass. 320; Smith y. Y^hiting, 11 
Mass, 447; King y. Savory, 8 Cush. 
309; Bixhy v. IVhitiiey, 5 Me. 192; 
Buckv. Bu{‘k, 2 Yt. 420; Keaton v. 
Mulligan, 43 Ga. 308. 

^ li n. Co. V. Bedford, 33 E. 
L, & Eq 92; Briggs v. Smith, 20 
Baib. 409; Dunn v. Murray, 0 B. & 
C. 780 ; Cushing v. Babcock, 3 Me. 
452; ^Varfield v. Holbrook, 20 Pick. 
531; Robinson v. Morse, 29 Yt. 404; 
Trescott v. Baker, 29 Yt. 459; Robin- 
son Y. Morse, 29 Yt. 404; Briggs v, 
Brewster, 23 Yt. 109; Jones y. Harris, 
58 Miss. 293. 
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chancery, and is as binding no til regularly set aside, or its 
validity questioned in a proper mannerd When not inude under 
a rule of court, it may be annulled by a decree in chciiicery, or on 
a bill showing corrupt practices of the arbitiMtiU\s or parties, or 
the mistake of the former or any accident or proper gruniuls for 
a new trial attending the case of tlie losing party. But he can 
never overleap it treating it as void, and litigate it anew by coin- 
mencing an action as if it had not been made, and in a collateral 
manner attack its validity.^ 

§ 443. At common law the award of arbitrators, regularly 
made and in relation to a matter wdiich might have been sub- 
mitted, is conclusive between the parties in a contest involving 
the same matter. They are as conclusive as the jiidgiiicnts of 
courts.® Choosing arbitrators, and they acting wdl-hiu the pale 
of their authority, the award becomes the act of the ptirties, and 
they are estopped by it. No action can bo maintained to recover 
money paid under an award, on the ground that it was obtained 
fraudulently or by false testimony.^ Nor can a defendant, wh( 3 ii 
a suit is brought to enforce an award, set up anything as a 
defense which was a proper answer to the plaintiffs claim before 
the arbitrators.® If lie has such a defense, it should bo made 
before the arbitrators, and their award, whether right or wrong, 
is conclusive as long as they keep within the scope of their sub- 
mission. An award extinguishes the oiiginal demand, and is a 
bar to any action upon it, and even when the award is made 
upon a parol submission, unless unconditionally revoked before 


^ Lloyd V, Barr, 11 Pa. St. 41; Pease 
V. Wbitten, 31 Me. 117. 

2 Buckley v. Stewart, 1 Conn. 130; 
Ross V. Walt, 16 111. 99. 

3 Britt V. Pashley, 1 Excliq. 64; 
Lunclsfoid V. Smith, 12 Gratt. 554; 
Buck V. Spofford, 35 Me, 526; Bower 
V. Tallman, 5 W. & S. 536; Morse v. 
Bishop, 55 Vt. 231. 

^ Bulkly V. Stewart, 1 Conu. 130; 
Woodrow V. O’Connor, 28Vt. 776. 

** Waite V. Barry, 12 Wend, 377; 
Muirhead v. Kirkpatrick, 2 Pa. St. 
425; Price v. Williams, 1 Yes. Jr. 365; 
You. I.-34 


Woodv. GriOllh, 1 Swan, 52; Stiff v. 
Andrews, 2 Madd 6; Young v. Wal* 
ter, 9 Yes. 364, Ching v. Ching, 6 ¥* 08 . 
282; Aity, GcnI. v. Jackson, 5 Ilarej 
355; Morgan v. l\E.ither, 2 Yes. Jr. 
15; Keeble v. Black, 4 Tex. 61); 
Bean y. Wendell. 22 M. H. 588; Pike 
V. Gage, 29 N. H. 470; Hale v. 
Handy, 26 N. II. 470; Jones v. Stev- 
ens, 5 Met. 373; Branscomh v. Bow- 
cliffe, 6 C. B. 623; Whitehead v. Tat- 
tersall, 1 A. 491; Smith v. R R., 
36 N. H. 458; Farkes v. Smith, 15 Q. 
B. 297. 
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the award is maded But tiu'- rule nf e'uie!n>i\e!ie-'^ be 

iinderstoiHl with tins quuIifieatioiK that the award i-^ a wdhl aiiti 
binding one, and the arbiiran»r^ lnu^^ have had juri^dwtion* Ss^ 
an awaid bv a puhlie ollieer which l> juid In the r!ii:t‘d State-, 
and accepted by the chuinant, is conclusive ainl dual and biiiil- 
ing on both parties^ This duclriiie of m iuljmUiMia applies 
with equal force to an adjudication ou the rights of eoiiiiieting 
claimants upon a referee’s report.® 

^444 Arbitrators acquire their jurisdiction or power fn^m 
the agreement to submit, and tliis authority must be observed : 
it is this alone that givOvS them jurisdictiun. The presumption is 
that they have acted within the scope of their suhniission, nnlebs 
the contrary appears, and every reasonable iiitendment will be 
allowed to sustain an awar<i. They must be certain, iinal ami 
mutual'* Where the money is expressed to be in satisfaction of 
all matters, it is held to be sufficiently mutual, without award- 
ing a released Here it seems to be necessarily implied.® Bo 
where it is awarded that all controversies shall cease, it has been 
held good without a released 

And even further, where the award recited that all matters 
in difference had been referred, and then ordered a general ver- 
dict for the plaintiff for a certain sum, it was held sufficiently 
mutual and certain, although it was not expressed to be made 
of and upon the premises.”® 

Hence it seems to follow, that to an action of debt on bond 
for not performing an award, or to an action on the award itself, 


^ Dilks V. Hammoad, 86 Ind 566; 
Grig’gs V. Seeley, 8 Ind. 204 ; Cai*- 
son Y. Earlywine, 14 Ind. 256; Miller 
V. Goodwine, 29 Ind. 46; Goodwine 
V, Miller, 82 Ind. 410; Sluoycr v. 
Basil, 57 Ind 349; Boots y. Canine, 
58 Ind 450 ; "Webb y. Zellei, 70 Ind. 
408. 

^ Gilbert’s Case, 1 Cl. of Claims, 
108; Keliog’s Case, 1 Ct. of Clms. 
310; Kendall y. U. S. 12 Pet. 524; 
Carnick y. IJ. B. , 2 Ot, of Clms. 126. 
3 Leavitt v. Wooley, 95 N. Y. 212; 


Hutton Y. Lockridge, 22 W. Ya. 159; 
Williams y. Batchelor, 90 N. C. 364. 

^Wilson Y. Wilson, 9 Excliq. 90; 
Danziger v. Williams, 91 Pa St 
284. 

5 1 Pol. Abr. 253, (X) pi. 4, 9. 

® Nichols V. Grunnion, Hob. 49 
Ilairis Y. Knipe, 1 Lev. 58. 

8 Gray y. Given nap, 1 B. c% A. 106 ; 
Brown, in re, 9 Ad. & El. 522; Dunn 
v. Warlters, 9 M. & W. 293; Wyatt; v. 
Curnell, 1 Bowl, N. S. 327 ; Buko 
Swansea, 8 C. B. N, S. 146. 
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the defendant cannot plead collusion or other iniscondiict of the 
arbitrators in avoidance, 

§ M5, An award that proof sufficient had not been produced 
to establish a claim against the defendant, is equivalent to say- 
ing that the plaintiff had no cause of action, and is final and con* 
elusive/ where it appears that the arbitrators have in all respects 
pursued and kept within the authority conferred upon them by 
the submission, and the award comes into question collaterally, in 
a court of law or equity, nothing dehors the award is in general 
admissible in evidence for the purpose of impeaching it, or avoid- 
ing its force or effect. An award, like a judgment of a court of 
concurrent jurisdiction, binds only parties and privies so as to 
estop them from again litigating the same subject matter which 
was determined by the award. Thus, in a suit to recover the 
first quarter’s rent on an alleged parol lease, the defendant denied 
the lease and the occupation of the premises. An arbitration 
was had, which was agreed to be final, without exception or 
appeal. The award was for the defendant. In another action for 
the second quarter’s rent, the award was held a good plea in 
bar of that action.^ Strangers to the award can neither be bene- 
fited or prejudiced by it. 

§ 446. A feme covert cannot as such bind herself or her hus- 
band by an award, unless she was acting as the agent of her hus- 
band, and the right to attack an award is confined to parties and 
privies ; strangers or third persons cannot impeach it.® An award 
concludes the parties and those claiming under them, and one 
claiming under a party to the award may avail himself of it to 
conclude the other party and those claiming under him.'^ The 
testimony of an auditor, referee or arbitrator, to whom a case 
has been referred, is inadmissible to contradict or modify it.*" 
Arh award is an entire thing, and cannot be affirmed in part and 
disaffirmed in part. Where one accepts a benefit under an 

1 McDermott V. Ins. Co., 8 Serg. & ® Penniman v. PatcMn, 6 Vt 825. 

* Shelton v. Alcox, 11 Conn. 240. 

2 Searle v. Abbe, 13 Gray, 409; Wall ' Packard v. Reynolds, 100 Mass. 
T. Fyfe, 37 Pa. St. 394; Danziger v. 158. 

Williams, 91 Pa. St. 234. 
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award lie is estopped from depvini^ validity, and it is liiraiate* 
rial whether the award was made under tiie siihnrh'-iun iiuid 

§ 44:7. Civil courts have uu eeelesi^l^lieal jllri^ii:cniUK and wid 
not revise questions of church discipline. The th‘cidiUi of one 
of these judicatories is binding upon the civil euiiins wluna* sindi 
questions arise. The mode of pro(‘ediiiv\ tlie question of 
and all other Tnairers of ecclesiastical practice arc to be deiiu*- 
mined by the tribunal in 'which the proecetlings are iiaiL 
civil tribunal can revise its jiidgnients nor deterniine its niude (»f 
procedure.® So. where the higliest tribunal of a clmrcli to which 
a question o£ discipline or church law is carried decides it. hav- 
ing jurisdiction according to the Ui^ages of the chiiivdu the decis- 
ion binds the civil courts, and they will not revdew it. Thus, 
wdiere the proper tribunal of a church has decided that certain 
members of a local church, under its jurisdiction, have seceded, 
tiie fact must be regarded as fixed, and it results as a eonsequenci^ 
that they lose all right to the property of the body, though tluw 
constituted a majoritx of its members, and in such case tlie 
remaining members retain its ownership, control, and manage- 
ment.® 


^ Kellogg V. K. S., Kott & H. 810; 
Showy. Walker, 42 Tex. 134; Fiench 
V. Kew, 20 Bark. 4si; Aogig m B. 
Co., 20 jST. Y. 184; Danziger y. Wil- 
liams, 91 Pa. St. 284; Snow v. Wal- 
ker, 42 Tex. 154; Spencer y. Deartli, 
48 Yi. 98; Keal v. Field, 68 Ga. 
534; Wright y. Omnibus Co., 2 Q.B.D. 
271; Grattan v. Ins. Co., 80 K. Y. 
281. 

2 Friends v. Friends, 89 lad. 186; 
Grimes v. Harmon, 35 Ind. 198; 
Connittv. Church, 54 H. Y. 551; Wat- 
kins Y. Wilcox, 66 N. Y. 654; Winne- 
brenner y. Colder, 48 Pa. St. 244; Den 
V. Bolton, 8 Green (1:^. J. E.) 322; 
Watson Y. Jones, 18 Wall. 679; Harri- 
son Y. Hoyle, 24 Ohio St. 254; Chase 
T. Cheney, 58 111. 509; Churcb v. 
Witherell, 8 Paige, 296; Lawyer v. 
Cipperly, 7 Paige, 281 ; Smith y. Kel- 
son, 18 Yt. 511; Church v. Seibert, 8 


Pa. Bt. 282; McGinnis y. Watson, 41 
Pa. St. 9; Gaff v. Greer, 88 Ind. 181; 
Commonwealth v. Green, 4 Whart. 
599; Soci(‘ty y. Peliings, 24 X. J. L. 
659; State y. Farris, 45 Mo. 188; 
Robertson y. Bullions, 9 Barb. 64; 
Gibson y. Armstrong, 7 B. Mon. 481; 
Harmon y. Dreher, 1 Speer’s Eq. 87 ; 
Gable v. Miller, 10 Paige, 727; vShan- 
non Y. FroW, 8 B. Mon. 258; Forbes 
Y. Eden, 1 S. & Ii\ App. 618; Ackerly 
Y. Parkinson, 8 M. & S. 411; Rex v. 
Grundon, 1 Cowp. 315; Stale v. 
Congregation, 31 La. Ann. 205; Lucas 
Y. Case, 9 Bush, 297 ; State v. Society, 
15 La. Ann. 73; Rosh’s Appeal, 
69 Pa. St. 462; S. C., 8 Am. R, 275; 
Schnorr’s Appeal, 67 Pa. St. 188; S. 
0., 5 Am. R. 415; Suiter v. Churches, 
42 Pa. St. 502; Watson v, Avery, 2 
Bush, 232. 

3 Gaff Y. Greer, 88 Ind. 122. 
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Tlie Supreme Court of the United States, in a leading casOj 
between two bodies of a Presbyterian church, each coiiteiiding 
for the possession of the property, thus states the law : “ In 
this country the full and free right to entertain any religious 
belief, to practice any religious principle, and to teach any rclig- 
ions doctrine which does not violate the laws of morality and 
property, and which does not infringe personal rights, is con- 
ceded to all. The law knows no heresy, and is committed to the 
support of no dogma, the establishment of no sect. 

“ The right to organize voluntary religions associations, to 
assist in the expression and dissemination of any religious doc- 
trine, and to create tribunals for the decision of controverted 
questions of faith within the association, and for the ecclesias- 
tical government of all the individual members, congregations 
and officers within the general association, is unquestioned. All 
who unite themselves to such a body do so with an implied con- 
sent to this government, and are bound to submit to it. 

But it would be a vain consent, and would lead to the total 
subversion of such religious bodies, if any one aggrieved by one 
of their decisions could appeal to the secular courts and have 
them reversed. It is of the essence of these religious unions, 
and of their right to establish tribunals for the decision of ques- 
tions arising among themselves, that those decisions should be 
binding, in all eases of ecclesiastical cognizance, subject only to 
such appeals as the organism itself provides for.” 

In tiiis class of cases we think the rule of action which 
should govern the civil courts, founded in a broad and sound 
view of the relations of church and state under our system of 
laws, and supported by a preponderating -weight of judicial 
authority, is, that, whenever the questions of discipline, or of 
faith, or ecclesiastical rule, custom, or law, have been decided by 
the highest of these church judicatories to wliich the matter has 
been carried, the legal tribunals must accept such decisions as 
final and as binding on them, in their application to the case 
before them.”' In Kentucky, the court on a similar question, 
said: “This court, having no ecclesiastical jurisdiction, can 
not revise or question ordinary acts of church discipline or excis- 


^ Watson V. Jones, 13 Wall, 679. 
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ioiL Our otilv judicial power in the ea^e .iriM\s Inan the 
fiictiiig claims of the parties to the church property and t:*e u.^e 
of it. * * * We cannot decide who i)U^e:hr to Ite numiheiv of 

the eliiirciij nor whether the exeoinuuinicatcd luue i»een ja-^dy 
or iiiijostly, regularly or irregularly, cut oil from the Itody of 
the cliurcli.’"^ 

These general rules apply to heneiit, charita!>!e, and oilier 
societies, clubs, boards of trade — and generally, all a.>.-oci’itiim^ 
who admit and expel members, whose proceedings are in accord- 
ance with the power vested in them hy statute, and their deter- 
minations or judgments cannot be cullaterally assailed in caM*s 
within their peculiar jurisdietion, provided they have lawful jur- 
isdiction over the parties.^ 

§ 448, The decree of every court of competent juriMlietioii on 
the point in issue before it can only be reviewed in the ri^gular 
course of appeal, and as long as it continues in force, the detuve. 
if it be a decree of a court of peculiar and exclusive jiiri>dictioii 
in the case, is conclusive upon all other eomisd T!lu^ the judg- 
ment of tlieU. S. Court of Claims from which no appeal is taken 
is as conclusive as a decision of a the U. S. Supreme Court.'* So 
a decision of a superior court as to marshaling liens and di^^^!v 
utiiig the proceeds of the sale of mortgaged property is conclu- 
sive in a probate court in subsequent proceedings of an as^ignet^ 
to administer the trust.® A former judgment which is clearly 
erroneous in law, until reversed, binds the parties as an estoppel 


1 Sbannon v. Frost, 3 B. Mon. 2o3. 

^ Society v. Bacher, 20 Pa. St. 42o; 
Down V. Lent, 6 Cal 94; Society v. 
Yan Dyke, 2 Wlieat, 809; Ilolroyd v. 
Breaie, 2 B. & A. 478; Cemmomvealth 
V. Society, 8 ^Y. & S 247; Commou- 
wealtli V. Society, 15 Pa. St. 251; 
Anacosta v. ]^Iurbacb, 18 Md. 91; 
Delaney v. Nav. Co., 1 Hawks, 274; 
Innes v. "Wylie, 1 0. A K. 257 ; Reg. 
V. Company, 10 H. L. Cas. 404. 

3 Cemetery Co. v. People, 92 IlL 
619; Parker v. Wrigbt, 02 Ind. 898; 
Heroman v. Louisiana Inst., 34 La. 
Arm. 805; Billings v. Russell, 23 Pa. 


St. 189 ; Tompkins v. Hyatt, 2S X. Y. 
847; Jones v. Knox, 51 Ala. 807; 
Milhous V. Arcandi, 51 Ala. 594; 
Thornton v. Hogan, 03 Mo. 148 ; 
Seymour v. Street, 5 Keb. S5 ; 
Grayson v. Weddle, 08 Mo. 528, 
Montgomery v. Johnson, 31 Ark. 71; 
Dayton v. Minlzer, 22 30nn. 298; 
Gelston v. Hoyt, 1 John. Cli. 518. 
Allie V. Schnitz, 17 Wis. 109; Gos^ 
V. McClaren, 17 Tex. 207. 

^ O’Grady’s Case, 10 Ct. of Claims, 
34; S. C., 22 Wall. 041; Russell, in re, 
13 ATalL 664. 

® Hellebush v. Ricliter, 27 Ohio St 
222 . 
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upon every question wliicliltin fact decided, and precludes tlieni 
from denying, in any subsequent action, either the facts or the 
law upon which it proceeded.^ 

§ 449. A person having the choice of two remedies can prose- 
cute but one of them to judgment. Thus, where a contract was 
held subject to two constructions, either of which was open to the 
plaintiff at his election, having made his election and enforced it by 
suit, he could not afterwards maintain another action based on the 
other construction of the same contract, as the judgment in the first 
suit was a bar/ So where A* paid $300, on account of board, and 
to avoid the displeasure of his wife took the creditor’s note for the 
same amount, after a judgment obtained by her as his executrix, 
on the note, she could not set up the payment in defense against 
the creditor’s action against her for the balance of the account/ 
So after the recovery of a judgment in gaimishment against A.” 
as the vendee of certain goods from B., “ B.’s” creditors cannot 
attach the goods on the ground of fraud in the sale to ‘‘A/’ A 
party cannot maintain such inconsistent positions affirming at one 
time that it was valid and then that it is void as to creditors ; by 
obtaining judgment against the vendee in garnishment proceed* 
ings, they must have elected to treat the sale as valid. So where 
a vendor sells goods for cash and obtains a redelivoiy by replevin 
it disaffirms the sale and he cannot maintain an action for the 
price of the goods, for it is extinguished.'^ A party cannot affirm 

^ Birkliead v. Brown, 5 Sandf. 151; v. Wilson, 37 Gratt. 024; Willis y 
B eloit V. Morgan, 7 Wall 621; Gould Ferguson, 46 Tex. 496; Wing v. Dodge, 
Y. R. R. Co., 91 U. B. 526; Rakes v. 80 111. 564; Sutherland t. De Leon, 1 
Pope, 7 Ala. 161; Taileton y. Johnson, Tex. 309; Mitcheil Y. Meuley 32 Tex. 
35 Ala. 300; State v. Miller, 50 Mo. 465; Withers y. Patterson, 27 Tex. 
129; Patterson Y. State, 2 Greene (la.) 495; Jackson v. Delancey, 13 Johns, 

492; Tucker v. Harris, 13 Ga. 1; 537; Farrar v. Olmstead, 24 Vt. 123. 

Bradwell v. Spencer, 16 Ga. 578; ® Bickfurd v. Cooper, 41 Pa, St. 

Rodgers v. Evans, 8 Ga. 143; Kernan 142; Ins. Co. v. Young, 1 Craiich, 340; 
Y. :StIiller, 2 Ga. 325 ; Chestnut v. Goodrich v. Yale, 97 3Iass. 15; Ci-aiis- 
Marsh, 12 111. 173; Mayor v. Shaw, tonv. Smith, 47 Mich. 647; Oglesby v 
14 Ga. 162; Lamprey v. Nudd, 29 Attrill, 20 F. R. 470; Roberts y. Love- 

H. 299; Mills v. Alexander, 31 joy, 60 Tex. 253. 

Tex. 154; Armfield v. Moore, Busb. ^ Lilley v. Adams, 108 Mass, 50. 

L. 157; Garvin y. Gradin, 41 Ind. * Morris v. Rexford, 18 K Y. 553; 
559; Moore v. Ware, 61 Miss. 206; Carter v. Smith, 23 Wis. 497; Geisse 
Gunn Y. Plant, 94 U. S. 664; Lancaster v. Beall, 3 Wis. 367; Allen v. Roo&e- 
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a contract in part and rescind it in part. A party liaviiiix an elec- 
tion to rescind a eontracL innst rescind it wholly, ut in lin part ; 
he eaniiot consider it void to reclaim his ]n*operty or tlin value 
thereof, and at the same time coiis^idcr it in ftave lot the purpose 
of leeovering tliereon ; nor can a contract be rocinded to one 
party and remain in force as to the other. So where a judgment 
is recovered by the plaintiff against the defeiidanU for a breach 
of contract in misappropriating moneys enlru>ted to iiiiu to pur- 
chase goods fur the plaintiff, ^ueli plaintiff is estopped from elaiin- 
ing ownership of the goods purchased, both as against the defeml- 
ant and any subsequent purduiircr ; and where an action is biauight 
by a subsequent purchaser of the goods, against his vendee, for 
the price of the goods, such vendee is esttq>ped from betting up 
as a defense that the plaintiff in the judgment is the true owner, 
and that he has paid him the price of the goods as such/ In tort 
by A. against B. and 0., the declaration alleged that A. 
employed C. to buy goods for him, and that 0. sold them to B, 
without authority, and that B. and himself converted them to 
their own use. B.’s answer set up that he bought tlicm in good 
faith from C., who was authorized to sell them ; and that they had 
been seized by A., against whom B., had recovered judgment in 
trover. In the suit against himself, A, answered that the goods 
were bought with his money, that B. never had any title to them, 
and paid no money for them in good faith, but conspired with 
C., to defraud A. It appeared that B.^s suit was tried on these 
issues, and that judgment was rendered for B. Such judgment 
was held a bar to A/s action, so far as B. was concerned/ 

§ 450. Where money has been paid by the party, either 
plaintiff or defendant, which is afterwards discovered not to be 
due, or that it has been paid twice, the party making the double 
payment cannot recover it back in an action for money had and 
received. In the case of Mariott 'v. Hampton,’* a case cited per- 


velg 15 Wend. 100; Eodermund v. 
Clark, 46 K. Y. 854; Meyer v. Clark, 
45 IST. Y. 286; Monet te, Succession of, 
26 La. Ann. 26; Wheedon y. Liin- 
dranx, 26 La. Ann. 729; Conniban v. 
Thompson, 111 Mass. 270; Sloan v. 
Holcomb, 29 Mick. 153; Boss v, Soutb- 


weslern, &c. Co., 53 Ga. 514; Ware 
V. Percival, 01 Me. 394. 

^Bank y. Beale, 24 H, Y. 473; 
Howell V. Earp, 21 Hun, 393; Cayluf 
T. R. R., 76 N. Y. 609. 

- Morse y. Elms, 131 Mass. 151. 

3 7T. R. 269. 
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Imps more than any other on this subject, which has been hereto* 
foie referred to, in illustrating the doctrine of res udj udioafa^ Lord 
Kenyon, in delivering the opinion of the court, stated, that after 
money had been paid under legal process, it could not be recov- 
ered back again, however nnconscientiously retained. In an 
action for the recovery of the money,” he said, ‘‘ I am afraid of 
establishing such a precedent. If this action could be maintained, 
I know not what cause of action ever could be at rest. After a 
recovery by process at law, there must be an end to litigation, 
otherwise there would be no security for any person. I cannot, 
therefore, grant a rule to show cause, lest it should imply a 
doubt. It would tend to encourage the greatest negligoiice if 
we were to open the door to parties to try their causes again, 
because they were not px'operly prepared the first time with their 
evidence ; were it so, every species of evidence which was omit- 
ted by accident, to be brought forward and used at the trial, 
might be made available in a new action to overhaul the former 
judgment, which is too preposterous to be stated. Where there 
is iona Jides^ money paid under compulsion of law cannot be 
recovered back as money had and received, and where it is paid 
with full knowledge of facts, though there be no debt, still it 
cannot be recovered back in a new suit founded on matter that 
would have been a defense to a former action.^ In accordance 
with the maxim, ^ Ignorantia juris exousat neminem ignortmim 
facti ^cusat^ even equity will not grant relief in such a case.* 

* Allison’s Case, L. R. 9 Cii. App. Samuda, 1 Camp. 109; De Medina v. 
24; Heatb y, Frackelton, 20 Wis. 320; Grove, 10 Q. B. 152; Higgins v. Scoti, 
De Cadaval v, Collins, 4 A. & E. 867; 7 0. B. 63; Barber v. Pott, 4 Excliq. 

Wilson v. Cameron, 1 Kerr (N. B.) 759; Rcmfry v. Butler. E. B. & E. 887; 

542; Pliillips v. Planter, 2 H. Bl. 410; Holland v. Russell, 1 B. & S. 424; 
Plomer v. Fish, 1 Pick. 436; Thacher Cave v. Mills, 7 II. & N. 913; Shaw 
V. Gammon, 12 Mass. 268; Footman v. Pictou, 4 B. & C. 715; Skyring v. 
V. Stetson, 32 Me. 17; Brown v. Mc> Greenwood, 4 B. & 0. 281; Piatt v, 
Kinnally, 1 Esp. 277; Hamlet v. Rich- Bromage, 24 L. J. Exehq. 63; Bris- 
ardson, 9 Bing. 644; Belcher v. Mills, bane v. Dacie<=?, 5 Taunt 143; Marvin 
5 Tyrwh. 715; Plarris v. Lloyd, 5 M, v. Mandell, 125 Mass. 562 ; P'rambers 
&W. 432; Hist V. Atkinson, 2 Camp. v. Rusk, 2 111. App. 490; Windbrell 
63; Gower v, Papkin, 2 Stark. 85; v. Carroll, 16 Ilun, 101; Carver v. U. 
Knibbs v. Hall, 1 Esp. 84; Skeate v. S., Ill U. S. 600. 

Beale, 11 A. & E. 793; Fisher v. ® Doyle v. Reilly, 18 Iowa, 108. 
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If a party pays a deuiaiul unjustly made upon Iiim, ami .utunpred 
to be enforced by legal process, lie cannot ri*coU'r the immey 
back as paid by eumpiiLiuiL unless there be fraud in tht‘ pirye 
eii forcing the claim ; and if the party may avoitl paving i" by 
pleading payment or any other defense in the action upon wlra^h 
the judgment is rendered, he is ufterwanls estopped from remo"-. 
eriiig it back. Money retained under the award tg' a trilnina! 
clothed with the Jurisdiction of the bubjeet nuuter, and from 
whose decision there is no appeal, is in legal efleet money paid 
under a judgment, and cannot be recovered back.'" 

In Kentucky, money col lectc<l from a defendant tbroiigk a 
judgment procured by fraud, may be recovered back from bim 
by an action in equity, without vacating or otherwise se ting 
aside the original judgment^ 

§ 451. When process, either ?nes}ie or final, issues from a 
court having jurisdiction of the subject matter, biieli proct^'-s 
issues to the sheriff or other proper officer, if 7aes?ie as a sum- 
mens for the purpose of bringing the defendant into court, and 
thus gaining jurisdiction of the adversary parties ; this becomes 
the foundation of a personal judgment, if the writ commanded a 
levy or seizure of real or personal property ; this, with a strieg 
compliance with the statutory requirements for coustnielive or 
service by publication, is the foundation of a judgment ai rem ; 
it is the proper legal service of these writs which gives a court 
jurisdiction ; when these writs are executed the proceedings id' 
the officer are indorsed thereon ; it is signed l)y him in his offi- 
cial capacity, returned to the court from whence it eniaiiated, is 
filed, and becomes part of the record in the case, with a similar 
effect as the pleadings in the action. It is not the filing of a 
petition or the commencement of an action which gives a court 
jurisdiction ; it is the service of its process in the statutory 
mode, and this only, that can be the basis of a valid and conclu- 
sive judgment, founded upon jurisdiction ; it becomes, therefore, 
essential to ascertain the effect of such officer’s return. There 
has been no little discussion by courts and Gon on this ques- 
tion, and, in fact, many cases can be found where judgments 


^ Bills v. Kelly, 8 Bush., 6S1; West v. Kirby. 4 J. J. Marsh. 54 
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have been collaterally impeached, without any question being 
mooted as to the contradiction of such a return. 

^ 4:52, When an officer returns a writ as duly served, the 
defendant is estopped from contradicting such return as against 
third parties who have acquired rights under the judgment of 
the court. This seems a somewhat harsh doctrine, but the 
remedy of the injured party is against the officer for making a 
false return. In the late case of Stork v, Michael, in the 
Supreme Court of Michigan, Judge Cooley, in reviewing many 
cases, said : “In a suit for false return the plaintiff is at liberty 
to show the false return by any evidence fairly tending to show 
it. He may do this by affidavit, on a motion in the same suit to 
set aside the return ; and this is not an uncommon pi’oceeding 
when the truth of a return is disputed.^ It lias also been held 
that the officer’s return may be contradicted in equity in a pro- 
ceeding instituted to set aside a judgment founded upon it.® It 
is also held that the officer’s return is not conclusive as to the 
facts stated therein, which he must learn by inquiry of others ; 
as, for example, that the person upon whom the process was 
served was the incumbent of a certain corporate office, such as 
that of president of a bank.® In Missouri it is lield that a return 
of a writ in compliance with the law is conclusive upon the 
parties. Thus a return of a writ as served on ^ O., piesideiit of the 
0. Savings Bank,’ is conclusive that 0. was the president at the 
time of service. The return is conclusive as to service; and a 
defendant will not be heard to deny it so as to show cause for a 
review by certiorari instead of by appeal.^ A person not a party 
or privy to the proceeding in which the return is made is never 
concluded by it from showing the real fact." And where suit is 
brought upon a foreign judgment, it seems to be competent to 


Cliapmau v. Cummings, 17 K J. 
11; Carry. Bank, 16 Wis. 50; Bond v. 
Wilson, 8 Kans. 228; S. C., 12 Am. 
Rep 406. 

® Owens v. Ranstead, 22 111. 161; 
Newcomb v. Dewey, 27 Iowa, 381; 
Bank v. Eldredge, 28 Conn. 556; Bell 
y. Williams, 1 Head, 229; Ridgeway v. 


Bank, 11 Humph. 523. 

3 St. John V. Bank, S Stew. 146; 
Rowe y. Table, &c. Co., 10 Cal. 411; 
Wilsou V. Spring, Ac. Co., 10 Cal. 445. 
See Chapman y. Cumiing, 2 liar. IT 
Sanford v. Nichols, 14 Conn 324. 

^ State V. O’Neill, 4 lilo, App. 221, 

5 Nall y. Granger, 8 Mich. 450. 
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dkprove jurisdiction by sliowing, in contradiction of tlie 
return, that no service was made upon the party dermidaiitd"^ 

There are authorities in some of the under statiinn*y 

and other grounds, whore it is held that an ofli(*er*s ndurn may 
he collaterally attacked.^ But the general rule, in aecMrduiUH* 
with the great preponderance of authority, is : '-An officer's 
return of service is conclusive upon the punies to the suit ni 
which the pwocess issues, when brought in question in a eodniieral 
suit or proceeding. Thus the return of a slseriff to a writ of 
replevin, ill which he certified that the plaint ill in the Miit had 
not filed a forthcoming bond, was concluhive upon the parties, 
and would preclude any such bond being set up."'* This is 
in entire accord with the Eugli.'-h antlioritiesd and in aeiaual with 
the great preponderance of authority in this country. 

In Isew York the doctrine was strongly asserted in a case in 
which a constable had served his own process, which tlte law of 
that State allowed. ‘‘The constable's returnffi say the court, 
“is conclusive against the defendant in the cause in which ir is 
made. He cannot traverse the truth of it by a plea in abatement 
or otherwise; but if it be false, the defendant's remedy is in an 
action against the constable for a false return.'^' In Pennsylvania ^ 
it was said in an early case: “It is a well-settled principle, 
applicable to every case, that credence is to he given to the 
sheriffs return ; so much so that there can l>e no avtninent 
against it in the same action. A party can make an averment 
consistent with the sheriffs return, or explanatory of its legal 
bearing and effect, wdiere the return is at large ; but he cannot 
aver a matter directly at variance with the facts stated in the 


^ See Post, Ch. YIL, Judgment of 
other States and Foreign Judgments, 
for a 11 til ori lies. 

“ Cunningham v. Mitchell, 4 Rand. 
189; Butts v. Francis, 4 Conn. 424; 
Watson v. Watson, 6 Conn. 334; 
Hutchins v. Johnson, 12 Conn. 376; 
Smith V. Lavu 5 Ired. L. 197; Joyner 
V. Miller, 55 Miss. 208; Abell v. Simon, 
49 Md. 318; Gary v. State, 11 Tex. 
App. 527; Dasher v. Dasher, 47 Ga, 


320; Elder v. Cozail, 59 Ga. 199; 
Jones V. Commercial Bank, 0 Miss. 43; 
Tidwell V. Wither^^poon, 18 Fla. 282. 
^ Green v. Kindy, 43 Midi. 279. 

4 Anonymous, LofTt, 871 ; Bently y. 
Hone, 1 Lev. 8G; Flud v. Pennington, 
Cro. Eliz. 872; Rex v. Elkins, 4 Burr. 
2129; Harrington, v. Taylor, 15 East, 
378; Goubot v. Be Crouy, 2 DowL P. 
0 . 86 . 

® Allen v. Martin, 10 Wend. 300; 
Boomer v. Laine, 10 Wend. 525. 
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return, and ^contradictory to it, and sliowing it to be false. If a 
party be injured by the false return of the slieriff, the remedy is 
by action on the case against the sheriiSE who makcb It lias 
also been distictly and strongly affirmed in Massachubctts cases/ 
In New Hampshire it is said: ^‘As between the parties, the 
return of the sherifi is conclusive upon all matters material to be 
returned, and cannot be contradicted by such parties or their 
privies, or by bail, indorsers or others, whose rights or lia- 
bilities are dependent upon the suit. The remedy for false 
return is by suit against the sheriff, and not by defeating the 
proceedings in which such return is made/’® To the same 
purport are the Kentucky cases/ In Vermont and Maine 
the cases in Massachusetts have been followed/ In Indiana, 
the Court say : It must he regarded as well settled in this 

State, that the truth of a sheriff’s return, showing the service of 
process, can not be disputed by the party, even upon a direct 
application before default to have the return set aside or cor- 
rected, and much less, in reason, after the rendition of judgment, 
and by way of co-llateral attack,”® and so are the deci&ioiis in 
North Carolina, Arkansas, Minnesota and Nebraska/ In Illinois 
the English rule has been recognized, though it is said sotiio 


^ Knowles v. Lord, 4 Wliart. 500; 
Zion’s Oimrcli v. St. Peter’s Ohuich, 5 
W. <Ss S. 215; Diller v. Roberts, 13 S. 
<fcR 00; Paxson’s Appeal, 49 Pa. St. 
195. 

2 Slayton v. Chester, 4 Mass. 478; 
Bott V. Bunnells, 11 Mass, 163; 
Win hell V. Stiles, 15 Mass. 230; Bean 
T, Paike", 17 Mass. 591; Campbell v. 
Webster, 15 Gray, 28; Boolly v. Wol- 
cott, 4 Allen 406. 

^ Bolies V. Bowen, 45 K H. 124; 
Brown v. Davis, 9 JST. H. 76; Wendell 
V. Mugridge, 19 N. H. 112; Angier v, 
Asb, 26 N. H. 99; Messer v. Bailey, 31 
N. H. 9; Clough v. Monroe, 34 IN. H. 
381. 

^ Trigg V. Lewis’ Ex’rs, 3 Litt. 129; 
Smith V. Hornback, 3 A. K. Marsh. 
392. 

® Eastman v. Curtis, 4 Vt. 616; 


Swift v. Cobh, 10 Vt. 282; Wood v, 
Doane, 20 Vt. 612; Stratton v. Lyons, 
53 Vt. 130; Gilson v. Parkhurst, 53 
Vt 384; Stinson v. Snow, 10 Me. 263; 
Fairfield v. Paine, 23 Me. 496. 

® Krugv. Davis, 85 Ind. 309; Rowell 
V, Klein, 44 Ind. 290; Splahn v. Gil- 
lespie, 48 Ind. 397; Johnson v. Patter- 
son, 59 Ind. 237; Stockton v. Stock- 
ton, 59 Ind. 574; Hite v. Fisher, 
76 Ind. 231; Cavagnah v. Smith, 
84 Ind. 380; Claik v. Shaw, 79 Ind. 
104; Freeman v. Apple, 99 Pa. St. 201 ; 
Love V. Smith, 4 Yerg. 117; McBea v. 
State, IVIeigs, 122; Baxter v. Erwin, 
Thomp. Tenn. Cas. 175; State v. 
O’Keill, 4 Mo. App. 221, 

Hunter v. Kirk, 4 Hawks, 277 ; 
Rosa V, Ford, 2 Ark. 26; Tullis v. 
Brawley, 3 Minn. 277; Johnson v. 
Jones. 2 Neb. 126, 

® Fitzgerald v. Kimball, 86 Hi 316. 



542 


The Law of Kstopim:!.. 


exc*eption.‘^ are niada to it in fnrtlienuice of jiiJitiat* in tnat Stati*. 
What the eset^ptiun?; are L not pnintetl out in that ca-'e : hut in a 
^iibNequeiit we have the fullowiiig .^latiuni'Ut ins tlie rt-iih (‘f 

priin‘ileei!>ions : ’‘*It is inrurc ca^-esuiily that aretiini nf liu* utlift r 
can be contradicteih except in a direct proceeding by Miif agaiii>r. 
the utBccr for a false return* In all other (‘a^e'^, ahnc*si wiiliuiit 
an exception, the return is held to be conclusive. An eXi*eptuui 
to the rule is, where some other portion of the record in the 
same case contradicts the return; but it cannot be done by 
evidence dehors the record*’^ And this is the doctrine annomic^ed 
by elementary writers,* and in the additional eases cited.'^ I\h>r 
will the slierifi be allowed to contradict it after Jiidgiiient has 


been rendered on it/ and this is 
of United States Marshals.® 

^ Ryan v. Lander, 89 111. 554. 

^ Hunter v, Stoncl)urner, 93 111. 75. 

* Sewell on Sheiills, 387; Atkinson 
on Sbenifs, 248; Allen Slierills, 58; 
€r Wynne Sheriffs, 473, Yiner Ab. Ret. 
23; 2 Dane Abridg. 645; Loft. 373. 

^ Bar Y. Satcbwell, 3 Stra. 813; 
Bates Y. Willard, 10 Met. 80; Buck- 
mtister v. Applebee, 8 N. H. 546; 
Sias Y. Badger, 6 N. II. 393; Evans 
V. Parker, 20 W^^end. 623; Stewart v. 
Slinger, 41 Mo. 400; Rivard v. Gar- 
dinier, 39 111. 135; Putnam y. Main, 
3 Wwnd. 203; Bank v. Doningem, 13 
Ohio, 220; Egery y. Buchanan, 5 Cal. 
53; Mentz v. Hamman, 6 Whart. 150; 
Munroc v. Merrill, 6 Gray, 237; 
'Wilson V. Loring, 7 Mass. 388; Bull 
Y. Clark, 3 Met. 589; Stevens v. 
Bigelow, 13 Mass. 434; Reeves v. 
Reeveb, 33 Miss. 28; Castner v. Slyer, 
23 N. J L. 336; Eastahrook v. Hap- 
good, 10 Mass. 313; Lawrence v. Pond, 
17 Mass. 433; Smith v. Emerson, 43 
Pa. St. 456; Polsom y. Carli, 5 Minn, 
333; McDonald y. Leewright, 81 Miss. 
29; State y. Clerk, 35 N. J. L. 309; 
Carr y. Bank, 16 Wis. 50; Boone v. 


the rule in regard to the returns 


Lowry, 9 Mo, 24; Lathrop v. BLike, 
23 R. H. 46; Dickinson y. Lowell, 35 
K n. 9; Smart v, Batcliekkr, 57 X 
11. 140; Hallo well v. Paige, 24 3Iiss. 
590; Phillips y. Ehveil, 14 Ohio S. 210; 
Gartner y. Simonds, 1 Minn. 427; 
Eastman v. BcuneU, G Wis. 232; 
Paxton Y. Steckel, 2 Pa. 93; Sutton v. 
Allison, 2 Jones L. 339; Shotw’ell y. 
Hamblin, 33 Miss. 156; Gardner v. 
Hosmer, 6 Mass. 325; WOd v. Barflelb 
10 Ma'>s 470; ]\I(*Gough v. Welling- 
ton, 6 Alien, 505; ivuhlman v. Orser, 
5 Duer, 242; Miller v. Moses, 50 Me. 
129; Whittaker v. Sumner, 7 Pick. 
551; Hamilton v. Maiioeks, 5 Bluckfd. 
421; Remington v. Henry, 6 Blaekfd. 
63; Smithy. Roe, 30 Incl. 117; Storrs 
V. Kelsey, 2 Paige, 418; Cozine v. 
Walter, 55 N. Y. 304; Hill v. Grant, 
40 Pa St, 200; McArthur v. F<‘ase, 41 
]\Io. 400; Boyd y, Murray, Phil. (X 
C.) Eq, 238; Wilson y. Gannon, 54 
Me 384; Edwards v. Tipton, 77 M. C. 
223; Dunham y. Wilfong, 69 Mo. 
355. 

® Duncan v. Gerdine, 59 Miss. 550. 
s Miller v. U. S., 11 Wall. 268; 
Brown v. Kennedy, 15 Wall 591. 
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§ 453. It is the policy of the law to uphold execution saleSj 
were ^it otherwise, parties could not be induced to purchase. 
And if, after confirmation, and the issuing of the deed, a party 
should be liable to have property, purchased in good faith, taken 
from him for the neglect or omission of the officer making the 
sale, there would be no security in titles 5 therefore, courts have 
wisely decided that such irregularities as may have been good 
cause for setting aside a sale before its confirmation, or before 
the rights of third parties have become vested, will not be 
allowed to vitiate a sale or deprive a party of his rights. If a 
purchaser’s title were to depend upon such questions as the selec- 
tion of appraisers, or publication for a specified time, and courts 
were to permit evidence to be introduced, aliunde^ to show irreg- 
ularities of this kind, in contradiction of an officer’s return on 
an execution, a purchaser would be at the constant risk of having 
his title defeated by parol evidence; therefore, a return of the 
proceedings of an officer under an execution, as between the par- 
ties to the action and their privies, is conclusive, and cannot be 
traversed ; nor can it be collaterally impeached, even if the offi- 
cer is shown to have been guilty of fraud and collusion. This 
rule is necessary to secure the rights of parties, and give validity 
and effect to the acts of ministerial officers, and giving parties 
injured by such return redress only in actions against the officer 
for false return.* Nor can an officer be made to contradict 


^ Rowell v. Klein, 44 Ind. 290; 
Hamilton v. Matlocks, 5 Blackf . 421 ; 
Remington V. Henry, 6 Ind. 03; Smith 
V, Noe, 30 Ind. 117; Storrs v. Kelsey, 
2 Paige, 418; Cozine v. Walter, 55 N. 
Y. 804; Egery v. Buchanan, 5 Cal. 
56; Campbell v. Webster, 15 Gray, 
28; Phillips v. El well, 14 Ohio S. 
240; Carr v. Commercial Bank, 16 
Wis. 30 ; Bolles v. Bowen, 45 N. II. 
124; Paxson's Appeal, 49 Pa. St. 195; 
Hill v. Grant, 49 Pa. St 200; McxVrthur 
V. Pease, 46 Barb. 423; Ayers v. Dup- 
rey, 27 Tex. 593; Stewart v. Stringer, 
41 Mo. 400 ; Rivard v. Gardiner, 89 
III 125; Rice v. Groff, 58 Pa. Bt. 116; 
Boyd v. Murray, Phil. N. C. Eq. 238; 


Susquehanna, &c. Co. v. Finney, 58 Pa. 
St. 200; Alien v. Martin, 10 Wend. 
300; Boomer v. Lane, 10 Wend 525: 
Stimpson V. Snow, 10 Me. 268; Hill v. 
Kling, 6 Ohio, 135; Case v. Redfield, 
7 Wend. 898; Ins. Co. v. Force, 8 
How. 353; Barrett v. Copeland, 18 Yt. 
67; Conner v. Silver, 26 Tex. 606 ; 
Smith V. Hornbaek, 3 A. K. Mai ah. 
392; Dooley v. Woolcott, 4 Allen, 
606; Wilson v. Horst, 1 Pet. C. 0. 
441; Diller v. Roberts, 13 S. A R. 60; 
Bott V. Burnell, 11 Mass. 163 ; W...It- 
taker v. Sumner, 7 Pick. 551; Law- 
rence v. Pond, 17 Mass. 438; Reeves 
V. Reeves, 33 Mo. 28; Tullis v. Braw- 
ley, 3 Minn. 277; Hotchkiss v. Hunt, 
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it.* lie i< h'tnml hy i'". ,ui'i I’.iiui'it i;. '''■in.t I'litru 

l.iw with the piTt’nriti.tnee t»;' a ilii'v >4’ wiiieii a r" ' mi-'I ;i,t- :> 


5I> Me. 2re3; Ktile^ v. Kn.tpp, U i. ot); 
PolltT Y. Lenox, I Allt n, FoL 
Kom T. Carli, 5 Minn. Jlr.L MeDonaltl 
Y-. LtH'wriglit, *M yhh llhorer t, 
Terrill, 4 Minn. 407; M<’(touirh r, 
'Wellington, 6 Alien, oOo; .MorforO v. 
Thointih, i Ky, (Dec.) ‘751; R »iruw v. 
Mooer<, 75 Me. 1117; Oayiie*:^ v. \Vhe.if. 

9 Ala. *709; McBee v. State, 1 iMeig'^. 
177: Sawyer v. Curtis, 7 Ash. 177; 
IMentz Y, Hanmau, S Whirt. 150; 
Sample v. CouKon, 0 A\". & S. 07; 
Brown v. Davis, 0 X. il. 7G; Zion 
C'iiureh v. St. Peter’s Chureh, 5 
Aj S. 715; Burr v, 3Ioody, Wright 
(O.) 410; Burger v. Beckett, G 
Black!'. 61; Houser v. Hampton, 7 
Ircd. 000; Daidt*! v. Ju^tice'', Dudley 
(Ga.) 2; IVood v. Doaue, 70 Vt. Gi7; 
Ringold V, Edwards, 7 Ark. SOr, Doe 
V. Ingersoll, 19 3liss. 249; nuiiipbries 
V. Law.sou, T Ark. Oil; Palmer v. 
Clarke, 2 Dev. 354; Dodge v. Farns- 
worth, 19 3Ie. 778; Lothrop v. Abbott, 
10 3Ie. 421; Holmes v. Baldwin, 17 
3Ie. 091; Clni'sc v. ilazelton, 7 7 h. il. 
171; Tyler V. Sinidi, 8 3Let. 509; Flick 
V. Ihoxcll, 7 A S. G5; Kicksey v. 
Bales, 1 Ala. 000; Shouenbcrger v. 
Lemcik, 20 Kau 55; lIolTmaii v. Dau- 
ner, 14 Pa. St 25; Gioverv. Howard, 
01 3Ie. 516, Sijortw'ell v. Ilarablin, 
20 3!ivs. ML Mu tin v. Barney, 20 
Ala. 00>9, SiaUoii v. (dicster, 4 ^fass. 
478; lAlerhrndv V. Ilapgood, 10 Ma^s. 
310. Ihvui V. Parker, 17 31asv 591; 
Hawks V. Baldwin, Brayt. ho; Boston 
V. Gikstnii, 11 7dasH. 4G3; Lewis v. 
Blair, 1 X. II. 68; Williams v.Lownds, 
1 Hall, 579; Trigg v. Lewis 3 Litt. 
129; Shottenkirk v. Wheeler, 2 Johns. 
C. li 275; Albany City Bank v. Dorr. 
Walker Ch. 317; Goubot v. DcCrouy, 
1 C. &M. 772; Stevens v. Brown, 3 
Yt 420; Bamford v. Melville, 17 Me. 


II; Smiil V. Hi' u. I IL.IL 16; 
Saab V lids tb.' ut*, t ^! i ! 79. 
Cahi^^HM V. IHr. m. 0 Merr. Odd. 

BoMtfmi V Id Pit k PUi. 

Whilinr V. Ihadh y, 2 X. II 70, hf r* 
grant v. Hc'U're, 5 Id*!. 10'^; Mr- 
Cornu il V. Bo’Xipy. 4 Mir.r. 0!H; 
Trifsbli* V. Fiamo, 0 Monr. 51; Allen- 
derv. HiMnn, 7 G. A S. wL Putuim 
V. ^lan, 3 WesuL 797; hi i> v. B'cIlot, 
GX, IL 097, Phdhp-^ V. l)em»os H 
ill. 4Ub Ca^tner v. Spvs r, '2l\ X. ,L L. 
70G; Witherel! v. 70 Vt. 7ih; 

Angier V. A.^h, 20 X. IL 90; Nsnvtoii 
V. State Bank, liAsk 0; F< uwiek v. 
Fenwick, 7 W. BLak. 7hN; Gauiiu*r 
Y. Covey, 1 Gah‘, 45; IMihU* v. i\ir* 
kins, 0 Stark. 160; Asion. Lofi, OH; 
Huiure^s v. Tinvy, 00 3Ie. 207; W iUi- 
dellv. 3Iiigri(lge, 10 X. IL ltl9; Angeil 
Y. Bowler, 3 it L 77; Packard v. 
Wood, 4 GrajL 007; Crow v. liiuHtm, 
21 Ala. 560; Biink(*r v. Gilnuwe, 40 
3Ie. h8; Hallowcll v. Page, 24 3io. 
490; 3iesser v. Bally, 31 X. ii. 9; 
State V. Clerk, Ac., 25 XL J. L. 290; 
Know It on v. Ray, 4 Wis. 288; Clough 
Y. 31oore, 04 XL H. 381 ; Ladd v. W ig- 
gin, 35 X. IL 421; While River Bsink 
Y. Dewner, 29 Vt. 302; Sellingcr v. 
Higgins, 26 3Io 180; Pratt v. Phil- 
lil)s, 1 Sneed, 513; Hinckley v. Buch- 
anan, 5 Csxl. 50; Zimmernnin Y. Mer. 
Xat Bank, 1 Mvh. (X. P.) 14 ; 
Giaudy v. ^laeplieison, 7 Jones L. 
047; 3lueUer v. Bales, 2 Disney, 318; 
Bowen v. Parkhurst, 24 Hi. 257: Pui- 
lon v. Haynes, 11 Gray, 879; Bank v. 
Eastman, 44 X. H. 431; Tilman v. 
Davis, 28 Ga. 494; Sindall v. Thacker, 
56 Ga. 51, Davant v. Carletoii, 57 Ga. 
489; Dunham v. dVilfong, 69 3Io. 
355. 

^ Washington, Ac. Co. t. Kinnear, 
1 5Vash. Ter. R 116; Duncan v. Ger- 
dine. 59 Miss. 550. 
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made, and it imports absolute yerity.' If incorrect, lie must 
obtain leave to amend.^ It is conclusive evidence of the compe- 
tency of the appraisers.® It is conclusive to show that the prop- 
erty belonged to the defendants,^ and conclusive that he rei^oived 
the amount of the execution, but no evidence wdiatever tliat lie 
has paid the money to the party entitled thereto.® Even though 
no money was received by him, as where he takes a note,® if he 
returns a levy made, it is conclusive that he has seized the prop- 
erty and taken it into his possession and his indorsement 
OB the execution of the time of its reception, is conclusive 
that it was in his hands at that time.® And this, whether the 
return be made by himself or deputy,* for in law the olSccr and 
his deputy are one and the same. But they may prove facts 


* Mcken v. Commonwealth, 58 Pa. 
St. 203; Mildmaj v. Smith, 2 W. 
Saund. 343; Butler v. State, 20 Ind. 
169; Vilas V. Reynolds, 6 Wis. 214; 
Planters’ Bank v. Walker, 11 Miss. 
400; Benjamin V. Hathaway, 3 Conn. 
528; Cliiley v. Lockhart, 59 Pa. St. 
376; Shelden v. Payne, 7 N. Y, 453; 
Huntress v. Tiney, 39 Me. 237 ; Sut- 
ton V. xillison, 2 Jones L. 339; Heffner 
V. Reed, 3 Grant, 245; Hnrlburt v. 
Mayo, 1 Chiu. 300; Cowan v. Wheeler, 
31 Me. 439; Hustickv. Allen, 1 N. J. 
L. 108; Martin v. Barney, 20 Ala. 309; 
Blue V. Commonwealth, 2 J. J. Marsh. 
20; Phelps v. Parke, 4 Vt. 488; Com- 
monwealth v. Fuqua, 3 Litt. 41; 
Field V. Smith, 2 M & W. 388; Foster 
V. Cookson, 1 Q. B. 219; Lawson 
V. Main, 4 Ark. 184; Haynes v. Small, 
23 Me. 14; Wager v. Andrews, 13 Me. 
168; Wells v. Benneiield, Wright 
(0.) 201; Murrill v. Smith, 3 Dana, 
462; Welsh v. Bell, -32 Pa. St. 12; 
Trigg V. Lewis, 3 Litt. 129. 

^ Henry v. Stone, 2 Rand. 455. 

» Campbell v. Webster, 15 Gray, 28; 
Dooley v. Woolcott, 4 Allen, 406. 
^Eicksey v. Bates, 1 Ala. 303; 


Thornton v. Winter, 9 Ala. 613. 

« Sheldon v. Payne, 7 N. Y. 453; 
Cater v. Stokes, 1 M. & G. 599; 
Barney v. Weeks, 4Yt. 140; Sanborn 
Y. Baker, 1 Allen, 520; Flist v. Miller, 
4 Bibb. 311 ; Williams v. Cheesbroogh, 
4 Conn. 350; Hopkins v. Forsythe, 14 
Pa. St. 34; Gardner v. Ilosmer, 0 Mass. 
235; Scott V. Seiler, 5 Watts, 235; 
Meredith v. Shewcll, 1 Pa. Bl. 490; 
Shewell v. Fell, 3 Yates, 14; Arm- 
strong V. Garrow, 0 Cow. 405; Denton 
v. Livingstone, 9 Johns 98; Towns- 
end V, OUn, 5 Wend, 207. 

® Eastman v. Bennett, 10 Wis. 232; 
Holt V. Robinson, 21 xUa. 100; Tiffany 
V. Johnson, 27 Miss. 227; Field v. 
Smith, 5 Bowl. P. C. 735; Sutton v. 
Allison, 2 Jones L. 339; Doty v. 
Turner, 8 Johns. 20. 

•J Welsh V. Bell, 32 Pa. St. 12. 

® Williams v. Loiindcs, 1 Hall, 579. 
® Sheldon v. Payne, 7 N. T. 453; 
Town.seud v. Olio, 5 Wend. 207; 
Paxton V. Stickel, 2 Pa. St. 93; Far- 
rington V. Loring, 7 Mass. 392; Doty 
V. Turner, 8 Johns. 20; Haynes v- 
Small, 22 Me. 14; Barrett v. Cope- 
land, 18 Vt. 09; Gardner v. Hosmer, 
6 Mass, 327. 


You. I.— 35 
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tlicir retiiriis not inconsistent tlierewith5 lie niay^ after 
sekiire, sliow tluit tlie goods were not the debtors.^ 

§ 454. While an officer can not he permitted to coiitrailiet 
liis own return, if he sells property for a sum speeilied in his 
return, and does not actually receive the money, but the execution 
creditor, who is himself the purchaser, receipts for the whole or 
part of his bid as money, the parties at the time regarding that 
as payment, the officer will be allowed to prove what the facis 
really were, in a contest between himself and the purchaser. 
Especially will this bo the case where the return does not set 
forth a payment of money.® 

A return by an officer that has sold the land taken in cxecu- 
tion, and received a statutory bond, is conclusive of the fact of 
sale, the execution of the bond, and who were tlie purchasers and 
sureties, unless falsified by a judicial sentence in a proceeding in 
which the officer was a party The legal effect of a return may 
be inquired into.® A return of an authorized officer has the 
same force and effect as is given to the return of a known 
officer.® 

§ 455. Courts are governed by the officer’s return/ The 
return of the officer being a matter of record, and being, there- 
fore, conclusive, no other court, in collateral actions, can 
inquire into the matters set forth therein. If the return is 
false, the officer is answerable for it to the proper party in a 
proper action, but its truth or falsity can not be inquired into in 
an action between other parties.® Nor is a stranger permitted to 
inquire into any defects in the return.® 


^ Evans v. Davis, Z B. Mom*. 344. 

® Remmett v. Lawrence, 15 Q. B. 
1004; Fuller v. Holden, 4 Mass. 498; 
Leoinird v. Bryant, 13 Mass. 224; Tyler 
V, Ulmer, 12 Mass. 103; WMting v. 
Bradley, 2 N. *H. 83. 

Siiotwell V. Hamblin, 23 Miss. 
156; Langdon v. Summers, 10 Oiiio 
Bt. 71 

4 Tugg v. Lewis, 5 Litt. 129. 

^ Doe V. Ingersoll, 19 Miss. 249. 

^ Downer v. Buck, 25 Vt. 259. 
Wilson V. Gannon, 54 Me. 384. 


® Stewart v. Stockton, 13 S, c% R. 
109; Armstrong v. Rickey, 2 B. R. 
150; In re, Winn, 1 B. R. 131; Muel- 
ler v. Bates, 2 Disney, 318; Perrin v. 
Everett, 13 Mass. 12S; Evans v. 
Parker, 20 Wend. 022; Story v. Felly, 
2 Paige, 418; Learned v. Andes burg, 
7 How. Pr. 397. 

^ Terrill v. Anchauer, 14 Ohio St. 80; 
Kbonemus v. Corwin, 9 Ohio St. 360; 
Davis V. Campbell, 12 Ind. 192; Pliii- 
lips V. Coffee, 17 III. 154; Moore v, 
Titmau,33Ill. 359; Holborn v.Murpbyg 
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§ 456. A party who is duly served under process, and agiiinst 
w lom a judgment has been rendered for want of proper defense, 
cannot invoke the subsequent interposition of a court of equity 
to set aside a judgment, on the ground that he was not a resident 
of the^ state, and that by fraudulent misrepresentations he had 
been induced to come within the jurisdiction, so that process 
might be served on him. The objection should have been taken 
by appearing in the original suit, and moving to set aside the 
service of process, as procured by fraud.' Or the action should 
be dismissed even after a general appearance.® This principle 
is sound and salutary and there can he no question but what a 
court of justice would set such service aside. Tet the rule in 
other states is that when a party by some act or declaration out 
of the record, lulls his opponent into a false security, or by any 
other means deceives him, and thereby obtains a judgment or 
decree to his prejudice, the judgment or decree thus obtained is 
fraudulent and may be impeached upon that ground.® 

While in Iowa it is held, that a judgment obtained by fraud 
in bringing the person of the defendant within the jurisdiction is 
invalid ; and the defendant, having failed to appear in the 
original action, may plead the facts showing the fraud in a sub- 
sequent action on the judgment, commenced in the jurisdiction 
where he resides."* 

The court say that it would be unjust to the defendant to 
seek a foreign jurisdiction for the purpose of asserting his rights, 
and that he is entitled to be protected in the State of his 
residence, and that such judgment will be absolutely void in 
such State, whatever effect it may have wdiero rendered. While 
there is reason in this doctrine there is much more in the doctrine 

20 Mo. 447; McFee v. Harris, 25Pa. St. v. Ins. Co., 97 Pa. St 15; Allhon v. 
103; Swiggert v. Harper, 5 111. 364; Chapman, 19 E. R. 488; Jackson v. 
Gunn V. Howell, 35 A.la.144. Patrick, 10 S. C. 10;^ Bull v. Rowe, 

^ Peel V. January, 35 Ark. 331; S. 13 S. C. 355; Cragin v. Lovell, 109 IJ. 
C., 37 Am. R. 27; Blair v. Tuttle, 1 S. 149. 

McCrary, 372; Marsh v. Bast, 41 Mo. ® Townsend v. Smith, 47 Wis. 633; 
493; Fleming v. Nunn, 61 Miss. 603; Hichols v. Goodheart, 5 III App. 574. 
.Grindle v. Ruby, 14 111. App. 439; » Ellis v. Kelly, 8 Bush, 631. 

Nav Co. V. Gates, 10 Greg. 514; * Dunlap v. Cody, 31 la. 260; Cowm 

Eosev. Allwein,91Ind.497;Ins.Co. v. Toole, 31 la. 516; Whelstone 

Whelstone, 31 Iowa, 276. 
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tliat tlie defendant sliould plead tlie fraud as a diefeiise in tlie 
original action, for tlie reason, that unless such fraud iiuide 
appear, no court in tlio civilized wiudd could, td its own kianvU 
edge, know wlietlier any fraud lias been perpetrated wbert* tlie 
record sliuws personal service on the deftnidaiit. Then it may be 
an aftertlioiigbt of the defendants in the State where siuds jinig- 
ment is sought to be enforced to set up this plea. If a pirty ean 
defeat a recovery by a valid defense and does net, he s!u»uld 
suffer tlie consequences of his own neglect, and the hudies of 
Bueli party should, upon principle, be held to a perft^etly eonseiahle 
bar or estoppel against such attacks upon judgments. If the 
party is lured into anotlier jurisdiction and there sue<L is not a 
court without notice of such fraud lured into the rendition of a 
judgment against liiin ? 

The doctrine that lie who has a valid defense to an action 
but fails to make it, is concluded by the judgioeiif, emi be no 
more appropriately" applied than in a ease of this kind. If a 
party can successfully defeat an action on siudi a judgmtmf, !tc 
can certainly prevent the original judgment from being nmderiMl 
and thus prevent a court from being imposed npom It is upon this 
ground that we think the doctrine firbt stated is correct. If the 
Iowa role is correct and a defendant is allowed to evade a judg- 
ment hy impeaching it for fraud, when such fraud is a gotal 
ground for a motion to quash, or suspend the proceeclings, it is 
offering a direct premium for negligence and delaying to resort 
to the mode pointed out by law for correeting siudi mattviv>, am! 
virtually establishes a reward to a party wlio waives his rights 
by confessing, or allowing judgment to be taken against him as 
confessed. If this principle is sound then it is more advantageous 
to allow a judgment to be taken by default than to contest the 
matter and set up every available defense.^ 

§ 457. Except in special cases tlie plea of 7^es adjti^dtcata 
applies, not only to points upon which the court was actually 
required to form an opinion and pronounce judgment, but to 
every point which properly belonged to the subject of the allega- 
tion^ and which the parties, exercising reasonable dilligence, 
might have brought forward at the time. It applies to every 


^ Post. ch. YII 
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objection nrpd in a second suit, -wben the objection was open to 

tlie party within the legitimate scope of the pleadings of the 
former one and might have been presented in itd Thus a judg- 
ment in favor of a bondholder upon certain niiiiiieipal builds^ 
pait of a large issue, against the town issuing them, is eonrdusivc 
on a question of the validity of the issue on a suit brought by the 
same creditor against the same town on other bonds; atiolher 
part of the same issue, the parties being identicab all the 
objections taken by the town in the second bavhig been open to 
be taken by it in the former one.® Where the ]>artics and Ihe 
cause of action are the jorimafacJe presumption is that 

the questions presented for decision were the same, iiide^'S it 
appears that the merits of the controversy were not involved in 
the issue. The rule in such a case being, that %vhcre every olijec- 
tion urged in the second suit was open to the party, witldn the 
legitimate scope of the pleadings, in the first suit and might have 
been presented in that trial, the matter most be considered as 
having passed in rem judicatym^'^mHi tlie former judgment in 
such a case is conclusive between the parties.® In a late ease it 
was held that where bonds were void as against the county, in 
the hands of parties who did not acquire them for value before 
maturity, a judgment on the interest coupons against the plaintiff, 
where he omitted to prove that he acquired them for value 
before maturity, did not estop him in a subsequent aetioti on 
other bonds and coupons of the same issue as those in the orig- 
inal action, from showing that he acquired such other bonds and 
coupons before maturity, and thus recovering a judgment against 

^Roberts v. Heine, 27 Ala. 078; 11; Aurora v. WesI, 7 Wall 

Ooulcl V. R B. &c., 91 IT. S. 179; « Beloit v. Horgan, 7 Wall. 019; 

Tredway V. McDonald, 51 Iowa, 603; Whittaker v. Johnson, 11 Lnva, 595; 
Brooks y. O’Hara, 8 F, B. 529; U. S. Mayor v. LoitI 0 Wall. 414; San An- 
V. Throckmorton, 98 U. S. 65; Price toniov. Lane, 32 Tex. 411; H. B. v. B. 
v. Dewey 6 Sawyer, 493; Thompson B., 20 Wall. 143; Pieblo v. Supervis- 
V Myrick, 24 Minn. 4; Koyes v. ors, 8 Biss. 358; Doolittle v, Don Mam, 
Kern, 94111 521; Sheets v. Selden, 7 34 III 457; Lumher Co. v. Ihxditeb 

Wall' 416; Henderson v. Henderson, 101 IJ. S. 638. 

3 Hare, 115; Bai^got v. Williams, 3 * Grc^athead v. Bromley, 7 T. R 

B. & C. 241; Stafford v, Clark, 3 453; Outram v. ^lorewood, 3 East, 

Bin^^. 382; Miller v. Covert, 1 Wend. 358; Gould v. Evansville, &c, Co„ 91 
487; Babcock v. Camp, 11 Ohio St, XT, S. 526. 
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the So where under a clause of re-entry Lu' noiopay- 

mont of rent reserved, u huulIorJ sues in ejeeiiiienr, in a in 
wlueli the Judgment has the same eniielusivene'-s, iHeoinniuii liw 
jiidgtnents in other eases, for a recovery of hi^ estate a vin-diei U 
found fur him; and judgment given accordingly^ the tenanr can- 
Bofc in another proceeding, deny the validity of Ihelea-’C, nor hL 
possession, nor his obligation to pay the rents resein cd, imr iliat 
the installment of rent detnanded was due and unpaid.^ Su when* 
a Judgment has been rendered against a primdpal and hi> scnair- 
ity in a bond, and the security sues the principal, after satisfying 
the Judgmentj for money paid to his use, tlm principal i'- esti^ppt*d 
from alleging illegality or want of euiL*'idtn'atioii in the !>und. 
The bond being merged in the Judgment ihc proper place to 
imilve that defense was on the former suitd S<') where tin* ]air- 
ties to an equity ease an<l two ejectment suits agreed that the 
court should frame an issue to superstale and take the pla(‘e of 
the ejectment suits, the determination of the issue to diadde the 
facts raised by the bill in equity, as to the title of certain lease* 
holds, and the cost^ of the suit in equity h) follow the venh^d on 
the issues. Tlie submission is binding on the pirties, and the 
verdict was conclusive.'^ So where the parties, by stipulation, sule 
mitted their action to the court in vacation, agreeing tliat judg- 
ment might be rendered mnic pro a hearing wha had and 

judgment rendered accordingly. It was held iina!, sulqect only 
to appeal.^ So wheie in a former action the plaintiff demanded 
that the title to certain lands lie quieted in him, or, if the defend- 
ant should be found to have the better title, that plaintiff should 
be reimbursed by defendant for taxes paid by plaintiff' on tlie 
land, and {hj agreement of parties, these propositions were spe- 
cially submitted to the court) the court entered a decree dismissing 
plaintiff’s bill as to the lands j held a dismissal and adjudication 


^ Cromwell v. County of Sac, 94 TJ. 
S. Sol; Davis v. Blown, 94 U. S. 423; 
Bussell V. Place, 94 U. S. GOG; Oani- 
beii V. Rankin, 99 U. S. 261; Smitli 
v. Ontario, 4 P. R. 386. 

® Morris v. How^ell, 3o 3Io. 467; 
Heiciien t. Hamilton, 9 Greene, (la.) 
817; Sheets v. Selden, 7 Wall. 416; 


Lovev. Waltz, 7 Cal 250; T3'sfn v 
Tompkins, 10 D ily, 244. 

^ Pitts V. Fugate’s xldm’rs, 41 
405; Arnold v. Kyle, 8 Baxt. 319; 
Bank v. Fieshman, 22 W. Ta. 317. 

* Long* s Appeal, 92 Pa, St. 17L 
® Pease y. Roberts, 9 111. App 
132. 
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of botli claims made by tlie plaintiff.^ So where, in an action 
agmnst a railroad company the parties agree to submit; the case to 
a juiy to had the full amount of the damages pinst, present and 
future, and agreed that no future actions should be brought after 
the rendition of the verdict and judgment, the jndgfnent is a bar 
to any future action brought by the party making the agree- 
ment ; for in a case of this kind, whatever injuries were proven, 
were of the character the parties had in view* when they stip- 
ulated that no further action should be brought,^ So a judgment 
recovered in an action, wherein the plaintiff claimed damages 
generally, for the building of an embankment and diverting the 
water from his land, bars all future actions for damages for such 
diversion, although the jury were instructed not to take into 
account any permanent injury to the land, as the plaintiff might 
institute other suits for damages sustained subsequent to the 
commencement of that action.® So where an action is brought 
against a city for its neglect to do a public duty iiiiposed upon it 
by law, the declaration going upon its neglect to do the thing at 
all ; a judgment that it was not bound to do the thing at all, may 
be used as an estoppel in another suit, where the allegation is, 
that being bound, it entered upon its duty, but never finished the 
work, by which neglect to finish, the injury occurred/ 

§ 458 . A judgment to be effectual and binding, as an estoppel, 
must show that the subject matter has been passed on and a<lju- 
dicated, and binds parties and privies, and it mubt be l)aBe<l on 
the jurisdiction of the person or of the subject matter. If either 
are wanting, the whole proceedings are eora//? non and 

may be questioned in either a direct or collateral proceeding ; 
the decree in such a ease being void, all acts under it are void, 
and all rights flowing from it are of the same charaetm’/ But 
when jurisdiction is shown, it is conclusive, not only as to matters 
actually determined, but as to every other thing then within the 


^ Goodenow v. Litchfield, 59 Iowa, 

226. • 

® R. R. V. Allen, S9 Rl. 205; Henry 

T. Archer, 1 Bail. Ch. 535. 


2 StodghiU V. K. R., 58 lowu, 341. 
* Goodrich v. Chicago, 5 Wall 

566. 

2 Campbell v. McOahan, 41 lU. 45 
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kiH)wk*<l*i;o of tlie (‘oiiiplaiuaiit in thr .^nii nhuns krui 

set np as a grutnu} for relit^f. ainl in lae iir-t oik,* 

^ 4iW). A i|Ui‘ht5on that peiniinu^ in ^ni* e*aul m| ^ enr^eo^iit 
JnrLoiietion eaniu^ be raised aiui ajaifatetl in aie*ihei\ Ifj n»! ' ^ ix 
luui raiding a new tpuNthm with the old o!a» a-- :o fhr Un'uvv 
paiiv. The old (nic i< in the hatuL of liie eoiirt fir-t 
of it, and is to he deeiiled bv ^neli taairt f ‘and \\hore a its Of* r 
is ciireetly in is^ne and adjud'^ed in a t‘ourt of eonr.non law, I Lai 
jiid^inenr may be ^e^ up tih an e.^lopptd in a eoiiri of adminby.® 
(The doerrine of eonelusivene>s of jndtriuenls i*- tlu! iSay are 
eotudnsive Inn ween the tamn parti(*s in a Mdeeq nnit pON'« t 
upon the same matter ; and not only as to nnift^rs aeniahy tii ter^ 
mined, hwt as lo every other ihin^a^ tlien within i!:e LiSfuL djeof 
the complainant in the suit, wliieh mi'iht have i!nm bum on up 
as a ground for relief and litigateii in the dr-i '-ui: aaid this 
seems to be the only method of purring in pneniee the hmda- 
meata! principle of Lit^redreqmhf^f^^p at i Hus 

is the general rule, and it seenis to he *Nuppi»rted by llie weight, 
of authorities. Tlie old rule, that a judgment U coneboivo 
only as to the matters directly in issue in the former suit Ium 
been enlarged 

§400. In a leading ease" Chief Jiwtiec Parkier, citing iminy 
authorities, in delivering the opinion of the court in regard to 


^ Ilttmllton v. Quiraby, 40 III 00; 
Dainher w Prentlb««, 25 \Xi<. 311; 
Sciillv Lowciistaiio Mibs. 032; 
Ilenienway v. Wood, 53 Iowa, 21; 
Ilamner v. iTrittifh, 1 Giant Ca*-. 
103; F<wter v. Evans, 31 3Io, 39; 
Thompson v I?ileKay, 41 C.il 221; 
3Voftdin r. Cbanoiiee, 32 Iowa, 2S0; 
Jordan v. Van Epps, 83 X Y 42T; 
Bkiodgnod v, Grascw, 31 Ala. 373; 
Itueirgei li H , 1<>3 III 4J9; Davis 
V. Mayor, 93 X, Y. 230; 3Iont<4onu‘n" 
V Ilarrmgton, 58 Cal. 270; Preble v. 
SuperviMWs, 8 33S; ]5uc‘k v. (’oi- 

lins, 09 ^le. 445; Tredway v. Mi‘- 
Donald, 51 Iowa, 063; Devegre v, 
De vegre, HB La. Ann. 689 ; Lewis v. 


Boston, 130 Mass. 339; Raudolph v. 
Little, 62 Ala. 396; M^*WillInias v. 
Morrell, 23 ilun, 162; U ll {' k v. 
HcluUte, 103 U. S IP', 1 
V. BliiifiKud, 2 Li\i, 32'', 

V. Failing, 8 One: 152, lliumpMai v, 
Myiiek, 21 Muni. I 

‘ M( mphi' Dt an, s Wall 6 1 
^ Goodneh v. Cily, 6 Y all Tea} 

* ilaiuiilon V. tpjnubw It* 13 Oft; 
Danaher \.Po‘i3!iH*..ae W.' 311. J liie 
son V. J<*iui'on. 30 111, ei3, Adr, 
Bchnit/., 17 Wi'. If>9. Hij;* 

37 111. 211; iOiw* i 0 il Vtr ^ 
103 III 419; Duvh V. -Mayor, 93 X, l\ 

^ King V. 15 X. IL 13, 
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t1i*> ^ .1 :iuttt^riu i-ur% ^Mi(l : A. verdict and 
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'»* -’Ci ” n'p ««r t » i i C ^b a esiHateral fuet. In those 
•- V. n! vi .iu Mf r'h' bn‘t tried er feiimh And 

h ^ " !<<r a] I ‘ a'\ 1 \ n l-mu o{ the laeiteralify of the 

1^ * . i ^ Av :o !e re . ^ Wlieii 

^ lei ;■ *- ii-ud. } e ueiteive i^viih uee ui the f»iet cstiili- 

Hdtf, 1 54 .4 i :m nee;?^^ A Virb-t uiel Jiid,^if!aeiii may be 

Ao j \ s r \ '* in, \i iL** Mrce^ j-ota - ,md I'i^ ir privksj as a 
h .4 A e , r An OT the h^iux iAU-v, The iiuifter muj be 
y'f A' : ' Ai ]v h^ mi *eipntanhy to jdeei it. When thus 

p A d ‘e ’* ‘h. 'm'. 

‘m\’ i ^ !• “ I.! i : Mon*. *11 jnhy to jM^d ito* ]'n1^^r!nent In 
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!A^ Vi ^ '-e. ‘ • : e^ ; e;n 1 np^n prjudple. Tii*^ operation of 

1 ^ . ' i { i r ] i h ^ » an h^ri/.e riiO introdniVimi of the verdict 
* f -1 e J\; 'n , ^ a. ta e, 1 o' U\ -leOV llut tlu* lliattor ill f|lliVSioil 
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lii-t jnry Vo ro e4|nM.and duly ij«vr>noafeil the ^ll!fjc»e^ tipoia 
foiopetomt pro^ifn *1 ibu*cbn-»% probaAy found the lift cor- 
r%^AU\ It A ^|‘;be modemt that !!4e to be friveii to il in 

th,fc: Aew imdrAi um'mnlm In order to iiii<lerhtaiid it£ true 
m/h,re% mid the v,n \j.A. v.hioh ec^olit to in- oivim tf« it in estaWisli- 
tlio fnatvr hi and np-m irioh tlrnl it may appear licw 

n. ^ u-'" y tbo pO'.vb mel un-re hill l>efore tliein, th©' 

7 ^: .o., di^/no ,.m<l tho u^-ed ofi the former trial, 

,.n* i; i I 'o b<r ot.Ui rkA>- the .vimoinl jury emikl iml 

kn^^A V. emnm i e** IiAv OMnddereti And to all llie&e 

turntmln uihAce ad-m d a ffatimitm! of tSic jxroiiiids upon wlilcli 
t]ot jmy ptn^Ycdi'd iii isuikinj: up iheir verdict 

*Ai 14 oiiij upon evidenee of tlii^ eiianicter lint the Jury to 

^ Piskrrb Afiwr. t. $ * P^me v. Wiagntt, It M. a 

Kri. II. 42f 

* I msrk If. * KiBmmky w. 0rp, » Bong, ilf* 
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wliose coiisideratioB the verdiet and judgment are idftmHl a 
matter of evklenee which should have some inliueiiee in deter- 
mining the disputed factjcan have any reasonable idea Ihnriiiiieli 
weight they ought to attach to it But this evidence they eiitmut 
have. 

§ 461 . ‘‘If a verdict and judgment are admitted as evkkiii‘o 
of any matter tried and found, they furnish evidence that it has 
passed m rem judicatnm. If so, that is a mere matter to inilii- 
ence a jury, or not, according as opinion, whinu or caprice, or 
even as a sound judgment respecting the competency of the kir- 
Bier jury to judge, may dictate. As a mere fact , it lias no bear^ 
ing upon the merits of the ease, in connection with otlier evidence 
of facts, to show the truth of the matter previously fun tul ; be- 
cause it is not a fact which occurred in connection with hurh other 
facts, but it is of itself a conclusion, or results from the 
ation, or trial, or admission, of such other facts, or some of them. 

“As evidence to show that the matter in controvei^y between 
the parties has been considered, settled and passed into judgment 
it is conclusive. 

“ And here again, if, from the general nature of the pleadings, 
the matter which has been tried does not appear upon tlie face of 
the record, it may be shown by other evideiuje, 

“ But the judgment is thus conclusive only upon tlio matter 
which was directly in issue upon the former trial ; aiid the ques- 
tion arises, what is to be understood by the ‘ matter in issue f 
Tlie difficulty lies in its application, in determining what is 
meant by a jiidgmont directly upon the pointd 

“Any fact attempted to be established by evidence, ami con- 
troverted by the adverse party, may be said to be in issue, in cuio 
sense. As, for instance, in an action for trespass, if the dekaid- 
aiit alleges and attempts to prove that he was in another pLuaj 
than that^ where the plaintiff’s evidence would show him to luive 
been at a certain time, it may be said that tliis controverted fact 

Stark. Ev. 190; IlitcMn v. roll v. Hamilton, 30 La. Ail 5^0: Lp- 
Campbell, S Wm, Black. 827; Matktt doux v. Burton, 30 La. An. 5TI); Ilaik* 
V. Foxcroft, 1 Story’s C. C. K. 474; due v. Hemig, 30 La. Ail IjI^; Lotiaii 
Wadleigli v. Veazie, 3 Sumner’s R. v. Herbert, 30 La, An. 727; li H. Co. 
165; Vogel v. Breed, 14 111. App. 538; v. Schutte, 103 U. S. 118; Ricliani v. 
Henry v. Davis, 13 W Va. 230; Car- Jones, 10 Mo. 177. 
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tluit thej foiiiHi tliF pldiiitiiT hml T!itM^^'»iiv*'ron*ii Hr 

the ilefriulaiit in that cn?ie was iK^t denUnl if the planitil! ii/rl 
title* 

That matter, tiieiH is setlle<h The Vi*rt1ic‘r ami m 

may he given in evuienee in another aetion he* thv !»:ib h^ew?, ^*ii 
those parties, anil is conelnsive* But that i$ the extent ol whaf 
was in issue. 

It appears that the title Si‘t up in that ease was hy a mort- 
gage, In finding that the plaintiff hud no tide, thi! jury nm< 
have been of opinion that the uiorlguge was fraudiileiif , Ii is 
contended that this was in iK^ne, and the only iiinthn^ in i>suta 

But this was only a eonrnnnnvy about a pariiiidar inaifer 
of evidence npcui wliieh the plaint iff then relied tn >iiow tifie. If 
that was the only mutter in issue, the plaint ill might !»rir*g 
another suit for those outs, uguiubt the same deiVndaiit, and, 
rehing upon some other title than that mortgage, try t lie lifle 
to the oats over again. Can he do so? Cieurlj md; ami the 
reason is, that it is his title which has been tried, atnl he is enUH 
eluded. 

^^The title, however, which has been tried, was only hb 
title to the oats. 

‘‘The question wliether the mortgage was fraudulent eiinie tip 
only ineidentully, by reason of his relying on that as his title. 
But the mortgage was not the matter in issued 

“And while tlie finding is conclusive on the question of his 
title to the oats, it is neither conclusive nor evidence upon any- 
thing else, because nothing else was in issue. 

§ 4G3. “ It appears from this that it is important to apply 
the rule to what was in issue in the action, and not to what was 
merely incidentally in controversy in the evidenced^ 

“It is important for the security of both parties, Tn this 
case there miglit be no great mischief, if the rule was held to 
apply to the matter in evidence, instead of that in issue* The 
controversy in the former case seems to have been bimple. It 
the parties were the same the plaintiff might not complain of 
injustice, if it were held that he is concluded by the finding of 
the former jury ; having once admitted the controversy raided 


^ Town Y. Kims, 5 K. H. 225. 
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I* I InfnM'r L**!,| ?I,af ihe luaMer i!i 

t''*n u ^ :\ivr th** p! fniii^ulrii! nr imt ; 

’:.i^ ^ r;?“i in that aini Ijm! irL'* ii!ln tiinl 

"ii/ “f i r |\ ifjsthf IIP* «**tiniu^'ii«*n aiinUirr ^l^t fiir fia* ^al^ aiA 

^t » np r ti'a% I^rraUM' iiu til!*' the 

i/m Lih Ifi ru trh'fl 

Hn* fii!f* Im prt^p’Tfy lanv in qut'ftion !ni.4 !im»“ heen 
{f pi.iiiifUT lla^ no lirln fii it but tiiu morfisui^i 
*h''fui‘5aHt uiAV that tae Kiaenoaiio wn^ frauihilnit 

ly i! rvk!nii$*o hy wiheh iha* naittf-r waj^ 

oMnlii«‘t la ^imie e\rerit wiili iliti 
pTa'-hpln v*'e Lavi‘ : h+iuc* of iliaiii !a»h!i!e,r llatt in 

ornf r ni laakea rrroul t‘vi*innan any niuttem if hlioali! 

nppiur fneM ihe* re'*or4 ita‘lf tiiat iIh' HuUrr wjl^ in ir-Miia an*! 
fha? I'vihnmen (^hUn*^X Ih* ;ifhuiftt*4 fo >!nrw llnit’ iiialrr P^iii^h ii 
frnoril any |nirfi‘*iuaf fnaffrr euine in ^|lle^^ili^l; while tellers 
ummUilu ilia! a foriiior Jinliznient nmy be fxivrfi in eviibniee, 
ar^*oiiip,ifiie4 witli jsiich parol pn^of ua i» neeci^srary to fellow ilie 
liruiiinlfe upon mlileli it proemlmb %vhore stieli f^roinidd, frcMii 
tlm imm u( flits do not appear l>y llie reectfil itiolf; 

profkioil llnit the niatterii alleged to hate hten pMsei upon hm 


* W©o4 3 Wtiai, 27 \ Wood t, 3%tkm% la eiror^ i Wea4 1* 
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Biicli as might legitimately have been given in evitlence iimler 
tlie issue joineO, ami such thatj when proved to have been given 
in eriileiiee, it is maiiifest by the verdict and judgment llnif 
they must have been directly and necessarily iiii quehtioii and 
passed upon by the jury. 

§ 464. We do not deem it essential that the record shoiiki 
of itself show that the matter was in issue, in order to make the 
determination of it conclusive. 

Upon the remaning point we are of opinion that there is 
sufficient privity between the sheriff and his deputy, hert\ to 
make the Judgment in the suit against the deputy evidence, if it 
had been upon the same point now in issue. The sheriff is 
responsible lor the acts of his deputy in attaching property. The 
plaintiff might have sued the defendant for tlie act of Stehbiiis 
in taking the oats. But ho had the right also to sue Stehhiiis 
himself, and this he elected to do. Having litigated the title to 
the oats with him, and failed, he ought to bo precluded from 
trying the same matter in another suit; against the defendant, on 
the ground that tlie defendant is responsible and that lie had a 
right of action against him alsod’^ 

§ 465. It is necessary that strict attention be given so as not 
to confound matters which were not determined with tliObO 
which %vere adjudicated. A fact is not the less eidhiteral, 
because it forms a portion of the thread of the issue, unless it 
runs to the final determination of it, and is essential in sustain- 
ing the Judgment. A recovery against A. and B. on a note 
indorsed by B. in the name of A. & Co., does not necessarily 
estop A. from denying the existence of such a firm, and that he 
is one of the meni])ers of it in a subsequent suit. For while this 
is wliat the note implies if made with the knowledge and con- 
sent of A. and is established b}" the judgment, still the evidence 
upon w’hich the Judgment was rendered may liavc shown that 
B. had a special and limited authority which did not extend to 
any other transaction. If therefore the uneertaiiitv arising fnim 
the transaction is removed by evidence alkmde that I he only 
question in issue in the former suit was the question of parfner- 
sbip, and was in fact the only issue raised upon tlie former trial 

niiflsp 1f5 N" FT 1.^ 
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Wruin V. MrAnUy. 7 111 IU\K 5iiiitli 
%’ 1lh*k, U H. & II IHh ¥ 

Bry.ait, I Vhk. 11*-, LowH ?. Wil* 

baWH, t* Wif.aJ *Ml, Atali'Woii \\ 
L an i W K% S ;r4, V. 

!P^? i* C np:i I oi4sij 
% II H , 71 M I ITT. Kjnpp v. 

4i Mai H: llanton v Bill ICH III 
r.;M. II onr-fk V iA-..s e; Mo. 4II; 
Pikf ’* M- HonPi'*?. wi 51a 4M, S/aiip* 
‘'-n % Hak. ‘iCkoli, ilfP Krltotfirv 
N InyioMi lira. r:l, f* Bax- 

U', Hi iok til, i 4?nio,:frai %\ IlaSi- 
hu4 17 i'onii Tifsip ill ro, 

I* l.^aulw 71, FiHtor v. Fi‘w, if) 3!r. 
4%K 5Voo4li«ry %\ Fnknm, a Cil.Hli, 

M“ai4o|t %C Uinlz^\ 15 flray, illit 
Elli^ y. Vrm f .ifow4* 

iHic, ill Me 15; £wifif f* Ptcl, II 
Ak.S 4 l; mumutj%\ S.waii.«X.X 
mi Mmim w. Upina, » H- % 
m 



6C0 


Thk Law 


its inurixer on aotion ran ho niaintainoil in aiiv (itln-r the 

jiiilgaient liaving the same eonelu.sJvt* i‘ireet in i‘very Suite in tin; 
I'^iiieiu^ Si>, where a plaint ill had jiula'uunir ntn! 

the clerk, in making np juugiaenU aeeidentallv »niu:uMi uiie el 
them; pluintilT then surrept^riuu^ly withdrew it frem iN»iiru and 
assigned ife to a third party, who sued upon it ; defendant up 
the judgment, and it was held a good hard Thus, wlicre ti party 
brings suit on a note, secured by a veiuhnw< lien, and jinlgiiuiU 
by default is renderetl for the amount id* tlie note without any 
reference to the land, and tlie pluintilT exham‘-!s liis reiin‘d,ii‘S hy 
execution and supplementary proeeeding^, iie vim not iliimohiaiii 
a decree enforcing his lien; if he does it is curtim )hnt ; 

the first Judgment tenniuutes the aetioud Ihu a incehaiiie's lien 
is not merged or destroyed hy a jinlgnunit again>t toe parly 
personally liahlcd But an ac<u‘ptan(*e of an oilVr for judgmoiir 
merges all chums that might have htum litigati*d,d 

§ 467. Tlie judgmenr of a court of reconl merges or i'Min* 
guislies the cause of action on which ir is fouinled, "‘If then* 
be a breach of cfintract or wrong duinu or any otluu' laiUH’ of 
action by one against another, ainl judgnieiil la* rccovi*red in a 
court of record, the jinluancnt In u har to tin* original eum-e of 
action, because it is thereby reduced to a (‘crrainty, and tluMihjiug 
of the suit attained, so far as ir (*an he at that htage, and it would 
be useless and vexations to subject the ilefendaiit to another suit 
for tlie purpose of obtaining the same result ; henew, the legal 
maxim, ^ trcmslt in mujufllnatatn,^ theininseof aeti >n iseliangtHl 
into matter of reeonh which is of a higher naiurts aiul the infe- 
rior reuKMly is merged in tlie higher,^'® provided tlie cause of 


^ lYyman v. Oockrune, S5 III. 1.14; 
Hies V. Kowlaml, II F. Ik 057; Ins. 
C'o. V, JoiKs, 8F. Ik 303; Blake v. 
Downey, 01 ]\lo. 437; Ricliard'^on v. 
Aiken, 84 HI. 221; Elliott v. Wood- 
w’ard, 18 Ind.lSS; Ilanscom v.IIewes, 
12 Gray, 834; Ohio v. Gallagher, 93 
D. S. 206; Hagg v. Charlton, 20 Pa, 
St, 202 . 

® Smith v. Mullins, 3 Met (Ky,) 182. 
* Kittredge v. Stevens, 16 Cal. 381. 


^ Germania Ass. v. Wagner, fli (“al 

349. 

^ Davies v. Mayor, 9;j N. Y. 250; 
Robimson v. Marks, 19 Him, 325. 

® King V. Iloare, 13 3L A W. 494; 
Siddall V. Radeliffe*, 1 C. A >L 4i»a; 
Bneklami v. Johnson, 15 C. Ik IU3; 
Todd V. Stewart, 9 Q. B. 759. Auoiii 
V. Mills, 9 Exchq. Hrelioi v. 
Campbell. 3 Wds. 3lH; Sfiw.iO v. 
Todd, 16 L. J. Q, B. 327; o. hi 
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aine ]• In an aet uni on a 

4t U %'i.03* oatitj^n |>S i,} UMOtrr nf defofi.^e 

hiu* il lu^iudih a> :i di??- 

n*nh«‘r wlradi lie lluni 

N'nr (* \u iio |4i* ;d uvr iuatii»r 


have 


Old 


:n 

tin* 


ineaniMf.' 


nl.Mi a ;:r.«irrl vr'^n* ;n iho ju. i.r'oHnu : Inn he must 

i». n to ii wrh of orrord "Nho* <*.»!.■ 3 h* pit aft tlio [a uilioey of a 
mih of oitM] d h»r the ru’ord cam oo aiooudt tj or m '* j •-iijp oiily 
So t'o* oour! ^vha'h luado i% or In a oo'ar of orroniponi >;i!ra4t‘ut 
jiui npi n ro^rnlar piuooo.hun^^ Ufdiiy^ takoii f«»r iuaI jnir- 
|uoo/ r»ut in j‘ro*u.^n|iii|^^a in Inmkrupfoy ao.iinst iia» judpoiioiit 
d^’ht n\ Uif‘ ooiHhifiaoion fora jndjnuin do!n may h«^ imiuirod 
iin»n ommo-o tlio inforo^t*^ the ♦nSsor oro«!iiifi> art* ounorriiiHi 
;n iho nt h* inir well fouiulod/ rpou iho haiiio prjudpSei 

a juiiy^nu n? rioovorul ihv idainrhT, if ^i\u ii iipoii llie 

5oorit*s fif iLo oiiMu i** oonoli:s;vo and oporato.*^ in to |ir*> 

rim!.' ]jim from Urir^dnp: another aotum for tln^ A 

ilirit-foro, in o!io <‘ourt i> a har to an atiioii on t!ie 
r.iiiio hijhjrot maffor in ar.y odmr oonrtd" 


r#«, It polo & ,1 nro, W.'ifirf.i'l ia n\ 

4 pi" 0. A Mil 11**0 PnikrV. jh 

ti l.jo!, 

* , I To mil, FlnuinH V. 

iir-m tl Itoav^ Xf'ooii \\ 

Vmirh, :a L 4 0. l\ m. 

* T^roi V. ty IK 74tn 

Iikinn V hn\ 4i >ii* li. 41. 

^ Mroift V. Macftilui. ‘J Bmr 
Xmiiicuni V. Ia*\}\ L U 11 P. P. 
1W|; 411 L 4. i\ IK 3; llowk'll v. 
Part4% 10 C li X. ^!:i; m L. 4. 
C. IK ill. 

* ¥. llttromery, L* li 

5 0. E Ml 4S E J. C. E 

* Tc4li ¥. llasitid, i B. & 0* 1^; 


Tire.n r. WiKin L. li 2 Ex. lai; 

ri L. J, r.t. iMi 

Mn‘k V. i*oraau^H!, 4 !f. & K 

tir 1. 

^ r^o- V. \Vi XM, 10 Aih‘l,k E. :iri; 

in Me* V i AUill i'r , 111 M & W. M2. 

lie. *A.,rtl r. liJiikio', 4 laoL ni0, 
IV Molnri V Putu*, M C| B IVi, 

^ Kihhk\ Isi m L li m Vk 3oi 
44 L,j. II. ca 

a* Wiririo t BaT», AAliL 

Xav. Co. %\ 0iiilioii, II IL k W. 
ff^77i Ov<erfoa t. Umvmv § €, B. $M; 
Xt'rwlugltm V. I^%7, L. li i 0. P* 
im\ m L j. a e st. 

Austin f * MIb* i l««k « 


¥©1. I-» 
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Thk Law of E<topi>i:l. 


Thus* where two personal aetioti? xwv i!is^thtUe<! f!ie 

same parties, fur the same eaiise uf action, a reeo\t*rv 
ment in one extingiiitehes the ri^ht to nviomr hi tlw eiun*,' I'iie 
lirst jtiilgment merges and extinguishes the eaii^^e in'iioiu T!*e 
maxim, dihei rvavz/o', tie,, applies as well wlima* ihe 

one action is on a statutory remedy and the other at eoiiiiiHm !a\v, 
A litigant having elected one, and having recovered jinlgment 
therein, is barred from recovering in the other. He caiiimf snl^ 
ject the defendant to double costs, as it is against public puh'ry.* 
11ms, a plea of former recovery is gocid in bar of an actitm, 
commenced by attachment in the circuit court by a laiidiord 
against his tenant, fm' the recovery of rent, exceeding in animint 
the jurisdiction of a justice of the peace, which avers that after 
the eominencenient of tlie suit the plaintiil brought an aenhm 
before a justice of the peace to recover $ith) for the hUnihcai 
cause of action ; that the plaintijff and defendant both a|ipcared 
before the justice, and thereup<m jiidgmont was rendt-md m Kiici 
suit before him for the sum of $100 and cobts; and fhat the 
judgment was still of full force ami vigor/ ISo, a judgment: 
against a garnisiiee cannot be again litigated by another creditor/ 


§ 468. So where a compromise was made between the parties 
pending a suit brought against a muiiieipal corporation by the 
holder of bonds, issued by such corporation, for the purpol^e of 
snforcing the collection of the bonds held hy him, hy wliieii an 
amount of recovery loss than the face <d the bonds, and time of 
payment were agreed on, and afterwanls a judgment was imtered 
in the cause pursuant to the compromise, and curryinu its et p- 
Illations into execution, the effect of such comprmiU''i‘ and the 
judgment thereon, was to merge tlie municipal corpHraiioi/s lia- 
bility on the bonds in the judgment, thereby dt*^^ roving the 


^ Brenner v. Moyer, 98 Pa. St. 274. 

® Brenner v, Clover, OS Fa. St, 274; 
Gavin v. Dawson, 13 S. & R. 247; 
Wilfeou V. Hamilton, 9 S. & R. 247; 
Hess v. Heebie, 6 S. & R, 01 ; Marsh 
T. Pier, 4 Hawle, 280; Duffy v. Lyttle, 
5 Watts, 132; Blyler v. Kline, 04 Pa, 
St 180; Baxley y. Linali, 4 liar. Pa. 
241; Bank T. Bank, 7 aill, 420; Davis 


V. Bedsole, 60 Ala, 362: FerrennCaf;#, 
0 Co. 9; Spangs CaK\ 5 Co, 61; Kus- 
sell V. BXirqtnihar, oo Tex, 3.71; Smlili 
Y. Stratton, 50 \'t. 362; Guim s v. 
Miller, 111 U. S. 395; Bnliik'.oii 
Whitel, 1 W. Bla. 507, W'ayinan v* 
Cochrane, 25 Fa. St. 200. 

® Davis V. Be<jfaok% 69 Ala. 302. 

^ Smith V, Stratton. 50 Vl 362. 



i<v iMiAinni Coriris 


r)f>3 

j,- ,1 » o! as . ji:,] lia' jiui^i^iiu^iit as the oolj 

f v: a-u h.h* iia V- >u»*h curporatiun to tlio 

I’-' ' ''-^A mui oi tiia* tr.in-aatinii. Aial >nAi a jtulgiiient 

wa i::,^ h' i!*5‘ aU»*^^fd !»a!aiice on the 

^ '* '^r p:*oiii-»'«L 

r; »' .hOi** »‘f roi * xpn‘-h ti*mi of gueh i’omprumisc and the 
; r< on, that fin* jufJ^LTnitan nnulonaj in imrsiianeo of 

too .* arpotini-o w,i^ in full i-a'i-fv^’iion of i!it‘ !>oih1s and (*otipiiiiH 
iif ] i ]i\ phdrnilT, was |t» Umvo thv parties ih if llie pluiiitifl 

iiaii iiovor fv^uird ,--rr*od a groano’ ohihn a^iaha-t the dcfeniL 
anr, fhai: sho¥, ti hr tho jiioLrinmi rro^niaa^dh 

a pliitriif hrin^;j:> aii ariiou against two parlies m 
p.ir'isri- atni re^'oriTs jniigiuent and after jadgiuent i\l^iHAXA% that 
tie 1 ' .O’- coh^r nnnniier' of the linn, tlio jiidgiiitoit is a bar to an 
do* ne\v!v i!i-eovt*rod partiiors.* In a lute English 
' ;or, \\ie*re a drfendanr w is jointiv interested in u cotiiraet made 
hv ^hr jhaiteilL with tin* iirin of A. *fe Vih, file defeiidaiil 
ri-^s*vero<i jr.d,^?ne!if for hreaelie* of that eoiitno't* against iiiein- 
hers oI fhe tinii of A. A: (he, other than the didViulaiif* The 
firiii HiihoM|in,iitlY heiwuie haiiknipt, and the jdainliff proved 
at;aiiist their estate ; hut, afterwards diset^vering that the defend- 
jo:t jointiv interesOni in tia? coiitraet with the firm «sf A, & 
I'o,, hronglii an action mi that eoiitraet against hiiin It washekli 
fhai ihe aefion wa« liot maintainahle, as tlie eaiise of ardon was 
n.f‘rjie»l in the jiidgmeins reeioered against ilie other of 

the lino A. A f'od In sonu* state- there aresmtiitorj piw»- 
ioi> ahowiiig saeh actions to he hronght, 

§ 4ihh A j’idgiia*iit against «me of scvenil where 

tin :e is a yAiii ILdoiliiy, uieiges the oEginal eanse id* action ; and 
is a bar to another buit against the nanuiniiig parlies,^ Tlics 

Ikaik V. lb ll , mi Mu * Waaa v. 7 III aSS; 

* It 4 ,sOm H V. Jehi3i«. 1‘leinnom w Eiaiiwrn 1-1 111 4!3| 

4”c, \Va d V. J,?hDs >n, :U Mils-. U*^, tSaiiuls v. Biirtoin Basil, fl*24l 
Waim tn MryiiP), i lib t^au;h :SuM%m \\ Itodn 3 hi4 76; Mo- 
f, BUk, 0 k It. 14t3; King v. Master v. Veraoo, 3 Biier, M); Biftil’e 
Ihmt. m M. & W. Il^rn r. i«<tt v, llarb 58 ¥t ii7; Cniiitee r, 

Iciir^ d. B WulL 2;i!, Ckrk, 5 Mick A will f, lj}mk% 

» KmMl %\ lliiissllioa, 8 i\ k d Ncv, iiiLytltra v, Ciiinoa, 1 
J, m, 4SI; Blm T, U&, 1$ OMr\ t7i; U. E 
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property seized in ailiniralry was reliMsed to A., as fdaiiiuo’it. eii 
his filing a hoiid with sureties. After final for forfri*im% 

and judgment on the hoinh A. and the sureties lui\ip.g heoiej^r 
insolvent, suit was brought in eqnlry again>( Ih anti flu» rA<*rr* 
tors of 0., praying for rolieh thegiauind tluii A*. !h and i\ 
were partners, having a Joint interest in the properly, of whielt 
the eoniplainaiit was ignorant, when the Ijonil was giveinand that 
A. had given tlse bond at the request and for the heindir the 
firm, though he had signed it in his own name. Held, flnit the 
judgment against A. was a bar to an acdion against the tuher 
partners, and that the facts stated, in the absence e! fraud, ni:- 
representation, or mistake, afforded no ground for relit f iii 
eqnityd So in an actkm bronglit agaimst twe ur iihw t.f die 
makers of a joint or joiiit and several note or iKUid. witlcnir 
including alh it discharges the remainder of tlimn, the ohliLratioi^ 
being lost in the judgment tliat binds only thi.»-^e fnirtiu- 
wluuH it is rendered/** xV judgment on a bond or coni met cAtiie 
gnishes tliat bond or contract, because there cannot be l/jhiLlit-s 
on both instriunents, and a jndgnitmt and a Ih'IhI bo'h imjmu 
an absolute liability; the legal obligalion of the inferior oblitia- 
lion must be considered as at once bkuted out.® Ho a jndgim at 
against a joint debtor on a jtunt cau<e of action, niergc'S flu.* li.e 
hility of all, and on the same principle a bund a(*c(*pted from one 

V, Traffton, 3 Story, 646; Crosby v, C« ndee t. Smith, 03 X, Y 3ia;Kob«rt 
Jerolman, 37 Inti. 276; Xoith v. son v. Smith, IB Johns. 4511; OaLhy 
Madge, 13 Iowa, 406; Scott v.Coimesil, v. Aspiawall, 4 X. Y 512; Saydaia v 
7 J. J. Maojh. 416; Smith v. J31aek, Bariaa-, IB X. Y* 470; Hide v Bing** 
0 S. & B. 142; Moale v. Hollins, 11 G. ham, 7 Barb. 404; hut Is tiow rlniii-ut 
& J. 11; U. S V. Ames, 00 U. S. 35; by Xew C<xle, in X, Y; Bunk v, 
Mitchell V. Brewster, 28 111. 163; Hait, 5 Ohio St. 34 ; CUtn^lead v. 
Mason v. Bldred, 6 ITallace, 231; 5Vehster, 8 X. Y. 413. 

Woodworth V. Spaffords, 2 McL. 108; Black v. Xettles, 25 Aik. OIjO, 
Slate V. Krug, 04 Ind. 366. Xoiih v. !Mndge, 13 la 4*36; 

^ United States v. Ames, 00 U. S. 35. t&c. Co. v. Thornton, 12 La. Ann 736, 

® Pearce v. Kearney, 5 Hill, 82; Gibson v. Smith, 63 XL C. 163; Cro-i y 
Candee v. Clark, 2 Mich. 255; Irwin v. v. Jerolimm, 37 Iiid, 264; Booi I e.j, 
Helgenberg, 21 Ind, 100; Stearns 38 Iiul. 160; Grant v. Burawj n, sh ’ x 
V. Aguirre, 6 Cal. 106; Archer v. 0. 05; Piatt v. Pott\ 11 I no 2ub 
Herman, 21 Ind. 80; Barnet v. Juday, Higgins’ Case, 6 Ci>* 4r5; IVatim-r v, 
38 Ind. 86; NicMaus v. Koach, 3 Ind* Cochrane, 35 111. 152; U. S. v ibhe. 
78; Crosby v. Jerolman, 37 Ind. 264; 0 llowaid, 83. 
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|o;ii! ui !»o sr Oi* a dt-lr tht* juint liability pre* 

tiMii-iy f njv*:; a -unp!i‘ bepan>e shiQC the !h)iu 1 is 

an cbo.bjaa? Mil iMf tLr ,-arut oib% ilu glvinij; it must be clis- 
eiiarji^al ir*^m n> i.a'am*} un 'La .‘-bnpla ennrr.iet, a< be cannot be 
!hiii!e nil b,en : an I n t#aa join: Labt^e* i- the other is/ 

An a\! ma*n''Liin nr a r -ta-urity by a liiirher tin opera* 
inm at Aw, 'UF iiH mf^nnian af ti.»/ par*k*s can prevent; m> mat* 
ter Law I \pbit*ir ni nain nuiv ba^ ir eanimt prevent a prom- 

i.Hn- j r/nii b<anj 4 ' <1 In a l^omi ^iriven for the saineclebt ; 

for .j.b*»w a beb’ t » \p\ a: the *''U4e time, of tliiTt rent di\a:rees and 
ie''eVerab!s* !m d niUitip'hntv of ineen-^bteiit remedies, would 
im’n ^^e bby^enlMn and rin*-e nimo'^e.-^ary and vexaiion •* delay,* 
A bi on a e.iv* n m: of warranty for uamam s i^r an tni-ter 

from piiT uf iheLm^I by parimnniit title, is a bar to a >ul>-t‘i|iient 
aebiMn »<n .^ame eMvenant to re(»over an annnuit wldeii tho 
phn:rilf !; iie»*n obli^ied to pay the mvmn* of that tide for 
o«em]n biLjf t ht' wiiok* land previoU'^ly to hindi fHiater/ After a 
ybebi^ a lui^ riptoied into judgment, the luuit- 

Lf ia:e b merged in ir, and even if null arid void is no longer open 
Im u!t leLP So wiiero in an aetam to forei‘luse a note and mortgage 
jii»iuoiie!iT wa*^ rendered on the note, Imr no ortler of foreclosure 
or *i 4 le was nrad«% flie matter is r*M judi^wbi and the pre^^umptiuti 
%vill ill* iiiatie that the lien had Imen waivini or adjudged agaiiisl 
tlae |daindll/ So where a void eoiitraet Iuh beim merged in a 
judanmeit iiiel pr^wedisig-^ in aid uf execution are broiiglit to 
obLiin a ^ati^fa^*:io|p tho parries to the aefioii are e,-ropped from 
averring or pruning Mudi iKegality fur the purporC uf iiii penciling 
the jielgiiien’b widle it reinains in force. The remedy k by up* 
pf%il or ill a direct proceiding to set it ii-ide/ While the pendciicj 

^ limsH w .ImhlK mirnl Hh Halac Me. VM, Minir !1 v. Maro, IS III m; 

V, 3la|) 4uhl ^ r. V. C K CL Vcn v* Waikms. IS Ark, SIU; Jo«« 
^ 5iio.ii V. Nli'o!l a Bm/ X. C. v. Joha-UaiAnV. Ar S. Stiyditia 
liikliy T. AFjairaan, 4 Ah ¥. v. IS IX. Y, 4IIS; Bnfieittel 

hI'L iiioi) lluig^C, I UlUo, la7; v. IVid. «) Mlc’li, ;I7L 
Tnyjar ¥, Ihowiian 5 «L 4; J. ® OfelwirrM v* Alklas* S 0rsjj, 4t3. 

Ahibi* v, L**wi;, l« III Lrli; Foig w ^ v, C>gl>tira* 51 Fa. 8l. 

Siali^^ni, 4h Me. 45C; ErJo?! %\ Wo,d* ISO; JotoMjaw MurplijA^ Tex. ilif 
wmi itf IsmL !i?3, Xortli v, Buhler v* Biiffiagloii, 41 F4. SL SIS, 

a Ittwa, 4^; Sweci t, » J©li»soa w Murpliy, 17 Tex. Sit. 

« .Ifenk V. StevewA ^hio BL SI& 
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of aiiotber suit between the .suue iwrik\% in unuther stale, i.- lUil a 
groiiiul for a plea in abatemcut, a jiidgiueiil iviuieml in lUin 
state bj a court having jurLtlietiou oftile^uil will c^peiatt* :i 
merger of the cause of aeth>n, and be bar to the fiinlier proM^'U- 
tioB of a suit in another state between the j^uine partiec and 
the same claimd This doctrine coiuluees to peace anti repM'^ * 
ami cannot be disturbed without uusettUng rules of properly ami 
producing irreparable mischiel 

§ 469. A verdict on an issue in chancery for the information 
and convenience of the court, wdil n(»t be conelu.-ivo In^tweiui fie: 
parties, unless a decree is made in aceurdunee with the verdii*!/ 
‘When the parties agree, ex])ressly tw by impiunitioin tl'iat a 
diet shall be final and eonciu^^ve as iKdween tlienu wiiltoiit tiu' 
entry of a judgment, it will operate as an cstrppt‘h mi pruuf 
die understanding or ugreeinent* It is said that a verdict in a 
case does not operate as an estopped until it has received 4ht‘ 
sanction of the court and passed into a judguuuit ;* lint it is held 
that there is an estoppel by verdict as well as by jutlgmeii!, 
which is as available to a plaintiff in support of Ids actimi as it is 
to the defendant in defeute thereof/ The pre(d>e appHcatiofi of 
this rule may be a matter of doubt, as a verdict is always liabh^ 
to be set aside by the court, on a motion for a tiew trial, am! until 
it is included in a judgment it certainly cannot be final unless 
agreed upon by the parties, or, at least, until tlie court hua dcicr- 
mined not to dhstiizb it. Bo a decision upon an «ugrecd ease, or 
an agreed statement of facts, i^ final to the extent wldcli it g^n 
If it is desired to vary the facts or ameiul the case, that inii-t bu 
done before the decihion is announced/ So, where court fht'unbt 
a special verdict iubiitKcienr, tlie counsel agree<i t!iat tia* cu:iu 
might find other necessary facts on whicdi to render tiurjud^^- 
inent ; counsel were estopped from alleging that tlu^ jmljMH : : 


^ McGilvaiy v, Avery, 80 Yt. 088; 
Barney v. Gihbs, 81 N. J. L, 817; 
Bank v. Bank, 7 Gill, 415. 

* Saylor v, Hicks, SO Pa. St 892; 
Garrison's Appeal, 88 Pa. St. 531. 

®Sliafter v. kreiizer, 0 Bin. 482; 
Estep V. Hutekman, 14 S. & H. 485. 


* Sliurndr v. JiibnM»rs, lu II t c 
SlU; Holbuit’n Cstale, 57 C.t!. 
Fergusrai v. Slaver, 40 Fa. 2i:i 
^ Ilunna v head, 102 III 500, *S. iO, 

40 Ann H. 008. 

^GuodricIiV. R, E. Co., S8 iK". II 

890. 



JriKmiMN tiF iM'Mtiou CoiTirrs, 


mi 


iiMt a ‘ipfM-l.il venli^t** In easels wliere there ia 

a liwn’ (»i a tinal h/ j iv% court irio^ the case, is 

fi i|«i*&te4 to sutN tlio t iro found hy lilnu and lii-i coiiclusiofis 
of Lrau fit* no hii? L if honidod *us Miilieient evidence, 

are etuiehi,?iv“ a- ^ 'T tur ah purpose-..’ The removal 

of tiu‘ record, hy a v;iit of orror, for roviow in a mi peri or court, 
will ill IM \\\iy weaken or innuhr the eiuuniL-ive e fleet of the 
j«il| 4 !nent as an e‘^rop]>» 1, alriioimh Ir nuy in nniie eases operate 
as a «n riiriF to enfona* it hy execution f but a 

eniitrary rule le^M in New !! nnp-liire, v. iiere it said that^ 
pendin^U^a nniew of iho eauo- in which t!a» jnd^niieiit was ren- 
dered, it N liot dual or eone.U'iive, nor can if he pleaded iu bar or 
gi\e:i in mtidetiio in any suit petniinu: sueli review.* 

jj 47th I )rdiiiarily, adepMtions and avc'nueiitrt inade in the 
jMcatlhiLt^ are Hot hindiin^tT tiietn-idve^-. and aside from t!ie eon- 
eiii-ivr elletu that may he imparted to them hy the jud^jt^^iSient ; 
and 4 detdaratioii or hili tiled in <uite suit eanne*! ordinarily be 
redd in rveieiief^ ao^d!i^? flu* plaimiil in umuherd Ihit when one 
party adini?^ the alieLnuion*^ of the (ulitw hy pleailinji:: in iniiifes- 
smii and avuidaiiee, or eontrounuinc; t»ne of several avermeiifs^ 
Sind thus iinplicdiy uckm>wle<ipdn^ tin* ju?*tiee uf the rest, an 
OfrO^ppel will arise under the^fMdreinuT*t:mees, iiur withslamiiiig a 
protiN-^tation that the matters whiidi sire md denied are equally 
iiii;oi3iuhd them whieli are, unle.-,^ tJu» iraver-e is susljiiiietl 
hy tlie rmlirt htaum-e it will l*e prt-aiued flmt the |»!eader siib- 
iiiitled the 0tron|C4‘'-t poitu of hi*- ea»*e to the jury, and would ^ 
Lave been eqmdiy uiiMsree’^'fn! if he had joined i^Mie on the 
yflieix* A veidiei aiu! jndpuoauit on the plea of non asswiiipsit 


’ MariiiH t. ItakoHl IU (74! VII 

* V, il.e!^ 417: 

Piiiitliv V, tn«i4ir h. vu Vi. OiT t 
AiulUfl'^iJ V, Wlupc**'' 

%\ IfiiwjitU, 7 We. IWK Fo'aati 
t, Benru, It. T is 4o|. 

* B.m:? w Wri^^hn W il ll 7a 

* liayii^ w, Oulwiijn 74 S. IL 

W. 

* Bf‘#ill«tt v» iiiitlen, V Exeb. iUSs 


Kuu V Norm ui. 4 17 B* 631. Si'> one 
*Ah'» opo'-MCo-l la Ills 

lUA’a |»> elieiTH, In li nauer Mill, m » 

n.e Uu, r in u « ^ rtiitn llinu es»t »fi|ietl 
fi'Mia afu rwiUfU tb'uyin r iU Fwwler 
V. ,3s vee^. La. Aiui. tiuS. 

^ plieu <*u F!. Bfngliam v, 
Ftauhw, V CJ. II. lii; Ilariy v* Wil- 
liams, II I mi 4t'a; Tayter w Park* 
h%in% I Bmr, fl#; Cbkij f* Daaclft 
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in replevin will accordinglv be eonc‘hi*'ire in favitr <*f tlw 
plaintiff in another action for the same goods, as if tlie liglit of 
property in the ileclaration had been put in i-oic ami foninl in 
his favor, instead o£ being iniplkHhy admiltedd 

§ 4TL When a court commits a parry for contempt, its adju 
dicaiion is a eoiivietion, and its cmimutinent in cmiNCCinciict^ is 
execution; and no court can discharge im/Htkaa a perKUi 

that is in execution by the judgmeiH id any other court having 
Jurisdiction of the subject matter of tlu* cuntemptd provided Midi 
judgment is specitic and certain. Thus an order of commit- 
iiicnt for contempt until the further mder id the cmirt k toe 
indefinite. All judgments must he >p(*eiriCMiiid cerudiL Tihw 
must determine the rights rciHivcred or the penahics impoM^l; 
they must bo such as the defendant may reailily uiidta’.^tand and 
be capable of performing. If Ins committal had Ijccu for a dcib 
nite period, or iinii! he perfunned a i'peciti^al act, then the judg- 
ment would have been capable of being reviiuvcd <m hut 

on such a Judgment as this the appellate ctmri canimt kinuv the 
duration of the imprisonment, ami determine whether the coin 
finement is reasonable or is oppressive and wrong; whether it is 
to extend to days, weeks, months, years or for life, none can cer- 
tainly know. That ib still in the breast of tlie judge, and is by 
its terms to be determined in the future, not on a trial or on the 
performance of any act, but it depends alone on the will of tbo 
judge.- 

§ 472. A motion is an application made to a judge or chan- 
cellor, or to the same parties when constituting a court, in 0|icn 
court, for the purpose of obtaining a rale or order directing some 

13 A. c% B. 323; Richards v. Alien, 1 1 Yeates, 2; Williamsons Case, 27 

Gibb, 180; Gould v, Ray, 13 Wend. Pa. St. 18: Gates v, ::\!cDanieL 4 S. A 
i*30. P. 00, Stickmo% in re, 4il Ah 107; 

^ Wilson V. McClerming, 23 111. Abates v. Lansing. 0 Johns. 423, Male 
410; Savage V. French, 13 111. Api>.17. v. Towle, 42 X 11. oU ; Vilus v. Biir- 

^Phillips Y. Welch, 12 Xev. lo8; ton, 27 Yt. Cl; Crosby v. Major, 3 
Tyler V. Hammersley, 44 Conn, 893; YTls. 98; 77ew Oi leans v. Slwuiidap 
Winston, in re, 9 Nev.71; Jones & Co., 20 Wail 387; Iveaniey, in rt\ 7 
Cohen, in re, 5 Gal. 494; People v. Wheat. 38. 

Judge, 27 Cal 15; Penn V. Messenger, s people v. Filpenbrinfc, 12 C, L 

X 41. 
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te? tu ht in f.r.ur nf tlit- applicant. It is nsmilly an inei- 
|nf»"t i u'lij: !<> an tu-tinn, lait it may be wbolly distinct 
from •!i*r lliai nf p"orn-« rnn|r. The ;:rreat %niriety of objects for 
wir>ii iLb are available render it impossible 

to Uo‘ nunnrofi^ ^.'ijndaMtiuii^ rebaiinj^ to tlieni, and ften- 

err. pnienp'-f *' can urby be .-t rs d. Tliere may be the following 
iH m! eiO-'-hi^anon made: Fa>t, oidiens ma«le upon morloiia 
2 e-peoTi;ig eebaUOal quo-iions ari'«:nLt in ilur course of a trial; 
soecead, fin b: m’der' allectiiig subrtatitial or inotiona from 

the den jn/iteoioii <d %rhieh an appeal M# s, aiul wliicii aro 

nil 4p|-»t-alaiM , Ad lUMiions aib,rilng :lu’ ‘^ubsminial rights of 
parti* - au' ap^pnnablemua.l, iherefun\ iliuh mile-- iweived or 
iiiot!:fied iw all appellate trihunah and aro placed iij-iim tiie same 
bvi^lc a- any ihuil jmigmeim Wheni'ver a imcaMn admits of 
^*grave dr'^ni'-bai and didiberatbnu utid an* made part ef the 
record ill a ean-e and subjeet to review iii amnher court, the 
dedden b} a eeiirt upon Msch motion is generally regarde!l as a 
fimo Jndgiiit'fit nr a*ijmiic4iirnu and the rule of aw J^idkaifM 
appdf-d III a second niotion for a new trial based upon the 
saim* grouici% ami made amid the wnne eireum&tanees as a for- 
mer om% wiiicii was denied, the denial of the first makes the 
iiLifier m JiK/iivf#.® In a lute ease the Supreme Court of Wis- 
consin tuid: ‘‘Without cunskleriiig the inerifs of tiiLMiiotimi to 
fcl aside the verdict atid b>r a new trial in this action, iipon 
wlikh the order of the Circuit Court was made, am! from which 
tlik appeal ia iakeri, there appear to be two idyectioiis, eiti:or of 
wliieh is fala! to this order, first, a mnthm for the euine pur- 

^ PwlgM t*. St, Jolio. 2^ X. Y. Conn 24 Wis. IJll; Kabe v. 

2UU; CMot t, Jones, 51 tUk V^i; limb, ‘45 Wi>. M^'Gullinigk v. 
FIvrro v, Kna^hiht. 0 Wis 211, t'er- Ch k 41 i'ul Huvw Cmile, I 
with V, ILmk, II Wk 4UU: T.lt io*!, v. Alkni. 12 WeacI, 

V, 01 ALi. 5;I2: Ci.nin eaoj A-f/ir, 2 llwb. Ck *; 

41 IimI AVJ; l!<aSm;in %. Ur^ 4ii* Ar, BruiisUy, 7 T. It 455? 

I flolias, ili. 211; P* *'j k' B» ro^mhi v. Wikoii, 0 L. 0. Jur. 
V, C’l'iiier, 6! C’ul lU! : bpulcy % FojA* 240 , ^5; iSoMe v. 
15 F, li 2Cli; Qn%my t, llaym s, Cof^;, 5^ Pa. tSt 17; CoiiioAiwIaaersv. 
tl Ual 443; Hill v. iloovtr, 9 Wm, 10 Ksius. 234; Aiislfa % 

15; Samdersoa v. Mj, m X i\ 07; Walker, U loiva, m. 

V, llwiiig, 46 Wk Ml; Bmk * M«jer f. Wick, Ifi 0Mo St 5^1 
lTpl»«, 14 WIs. 5^: Coibresi v. Bofti* v. Hocoig, # Wk 
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iwe aiui foiimled ant hill}' upon die liar! Iwani 

deiiietl, and the matters of mvh motion had iHn^uuso p*f,\^Jyith' 
«7£rf<2d^^ Under tins rule it is tud pennU^ilde ri*nfOV :i iie'd-ii 
to issne excentkm on a dormant Jiidgunoii a pr? 

nnsiiecessful miction to the same eileet. fnnn ilu* uf 

which no appeal was taken.® In the same State it i;- held daif a 
new action touching a matter that might lie seftletl hv in 

the original action will bo dismissed.® So, whore the c!t*fomLint 
in a judgment obtains a nile to show cause whvexeenfioii thereon 
should not bo stayed^ and, after depositions are takcn^ the rule is 
discharged, said defendant cannot suhseqiientiV, upon proof of 
substantially the same facts appearing in the deposiiioit-^ on t!ie 
rule, obtain relief by injunction in equity. The prinidplo id* aw 
adjudicata applies in such case.* And wlierc a procei»ding l«y 
attachment for contempt is institutctl as a means of private 
redress, it may be pleaded in bar of a suhser|ueiit aiUiou of tres- 
pass between the siime parties upon the same matter/ Ituf t!m 
rule as to judgments as estoppels between tlie parties thereto dnes 
not apply to it^fuU extent to orders made on motion/ 


* EogiTS V. Iloenie, 46 Wis. 861, 

a Sanderson v. DuiU\ 83 IST. C. 67. 
» Murrill v. Man ill, 84 N. C. 183. 

* Fraueatiiurto Appeal, 100 Fa. St. 
280. 

* Walker t. Fuller, 28 Ark. 448, 

® McCanalgiu, in re, 107 3IabS. 170; 
Bolepus V. Frash, 5 Hill, 498; Dwigiit 


V. St. John, 27 77. Y. 208; SiiB|Hoa v, 
Hart, 14 Johns, 68; Yiin 
V. Slierilt, 1 (\)w. 500; Smiih v, 
Spaulding, 8 itoht 615; IHrkiiifoii t. 
Gdlilaiid, 1 Cow. 4M; Wliiie v. 
3Cunroe, 88 Barh. 650; Spimidiiig ?* 
People, 7 Hill, 351; Belmont v. liR., 
53 Barb, 68T, 
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CHAFTEH TIL 

FOREIGN .wmnrsrs and .luiXrMnxTs op other states. 

47^1. H;ivin::i: ihnnv-^tie jiidpneiits we new 

eo*iif‘ tii s:iil ut jutiuniiein--, viz : jiulgnients ; 

and und* r we de/ij treat uf judi»:ntent> renderiHl wifhimt 

th* I'liireii au»i iumh- lenderwl iti tether than thuso 

lu tht'V are >»auht tn he UM-d eunela.-^ive evithniee. viz : 

d laiZJiientH nf fedei* In re^.in! tn jusignieiif^t reialeml in 

Ion :Lni (‘^eintrie.^ tliere ha^ hern great diveivity yf cddiiitJU 
iianuu^ juid Aji-^niiantr that the c|ue.Hiiun id jun»- 

dnehei niiiiiipeaeliahka the qni'^tiun hasf been in regard to 
their in our eourN, whetle'r tht‘jare to he eoiU'iidertHi ats 

v^nidhhhi^ of e\t*ry laet iiiigateih or wiunlier new evidence 
^i^Hlui ho horini’'dhlo to iiupoaoh theuu or wlieiher tlu»v might 
ho examined on their orj:;i!nil merit.^. ThohC jmiicial detcrmimi- 
ijoiiH are Hke thoM* already fri'^ited oi\ viz : Jiidgmeiitis /Vi ma^ 
hi ni!m^ and hi rtin^ and hi p* The !altc*r are again 

t'^ai^idereti inuh r M*vt*ral hmnk; Uj>t, wiiore the Jiidgiiieiii mst 
up hy way ^4' dunVn^e to a Miif in a ha*eie^ii triltuna!; K^caiiuh 
\v!o fi’ it i< roiie'ht lo he t-inoreed in a fiirmgi^ tiil, iiiii.il 
liie ofigimd ^lenoidanr^ or hij** property; aiah thhah v, here the 
jndgiiKii: either hoimeen the Mihjeer% io; heiween foreigners, 

or la f weei! foreiLTUi ? anil .‘«iihjete,v/ It*ac in ortler to ioiiiiii a 
|.iojf<*r xn'<»iind of rf'ee^Oiitiori lU’ a fondgti jiidginetit, under 
whieijoiei er of theo* .t-peof** It umv tamu' to he c»»il^ii!ere<l it in 
ili«!hpel{;**ih;i\ |o i^st.ddi^h that iht' eourt whieli pronmilieoil It 
had II LiWiiil jnidHhe! 2 Mii ever ihe loer the ihiiig. and over 

tiir' parlies, il the juriMdietiiin iah^^ to eiihen it b treated iisa 
mere liidlily. having no oidiiratimi, and emtiflcii ti> no respect 
licyoiid the dfiiiiesfic trihunuis.® 

* &lor|' Ceafl, Iawh, TM, 5^; lio«0 « Smllli T. Enowlloo, II N, IL Ifl? 

?, Htwlrj, 4 Ciaaeli, 2#, lU^gtdj v, Wnh$mT, II N, IL 2iin 
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I 4T‘k Tatte! in lii,-Ltw i4 Xatiinks It i*^ tne ii r«t% 

of even* Rn’ereigiiiv inhnini.'-tcr jtu^tiee 5n all plie»K mithin itf? 
own fcrritorv ainl under it? own juriMiietion, to lake 
of tTinies tHunniitti‘tI tlien\ and of tlio eontrovor-^ie^ arNe 
mitliiii it. Other luititui? uu^ht to re-'petU thi- and 

&diiiiiii.>tratioii of ju^tiee lu^et'hKirilv reijiraa**' that ^-wvy ddiiiiti^fS 
tenteiiee, rogularh* pronouneed. ho o^tetuuoti ju^^ tiiii! oxoiuitoi! 
Fueh; when once a ean?e in whivli hn'c iiinor^ are inu ro-ti «h |ui-< 
been deoidod in foniu tlte soverei^ni (*f iho doffiuliiin ou;i!;t iinf 
to hear their eomphiint?. To nntioriako loixaiiaiis* the juruJm 
of a definitive, sentence i? an attack upon the jiiri.^diofioti f«f tiie 
sovereign who passed Thcrofoo* Vattt*! dt‘duco-lh«' gi floral 
rule, that in consequence «»r this right i>f jun>dituiMig t!iedceb!*»ii 
made by the judge of the place within the texioiir t*f Id.^ authur* 
ity, ought to he re>peet<Mh and to take etltag evt/u in furrign 
countries. And the latest deei>ioins det<*rmine fluit this is iiiad- 
inissihle upon the prineiple that wltere a ciuirt of i‘i)mpelefit 
jurisdiction hassoleiun!y adjudieatt'd eitluu* uiti‘r aeonU'si nr (hiii- 
fession that a certain anumnt is due the plaiittiil fnun tlie defend- 
ant, a legal obligation arises to puv that untuuiit, am! upon tlda 
obligation an action of debt to enforce the judgment may he 
inaintaiiiecL''^ While this dcx*t rine seems to ho reasoiiah!t 3 and Jiwtj 
it can hardly be said that it has lieen universally applied, lij 
modern nations under the emmuon law. In modern times its 
application has been far more extensive and uniform than it has 
l)een in the jurisprudence of continental Europe. 

§ 475. If a sentence or judgment of a court in a f<u*eign 
countij is a proceeding m rem^ eoneeniing movable property, it 


Baclianim v, Riickor, 9 192; 

Bbsell V. Briggs, 5 >Ias«, 462; Sbum- 
■way V. Stillinim* 6 "VVead. 447; Bon 
v. Lippinan, 5 C. *k: F, 1: Cavan v. 
Stiiait. 1 Stark. 525; Bank v. Butler, 
29 Me. 19; IS^oyes v. Butler, 6 Barb. 
613; Woodv. Tremere, 6 Pick. 354. 

^ Yatteh P. 166; Be Cosse Brissac v. 
Rathbone, 6 H. & 17. 301 ; Hen<lerson 
V. Henderson, 6 Q. B. 298; Bank v, 
Harding, 16 Q. B. 717; Yanquelin v. 


Bouurd, 15 C. B. {^^ S.) 341; Quih 
dard v. Gray, L. R, 6 B 139; 
Ochsenbein v. Papeli«*r. L. U s 
Oh. App. 695; Boghotii v. rji'p fu L. 
R. 1 IL L. C. 301; Simpv.ii v. JA jo, 
1 J. ik II. IB; Messina v, Peliy* faljino, 
L. K. 4 P. 0. 14k 
* William'* v, Jones, 13 M, & 

628; Riishell v. Smith, 9 3L k \\\ SIS; 
Cole V. Brisked, 1 Blaek, 16; Itobm- 
feon V. Blaiitl, 2 Burr. 1077; Emeison 
V, Lu&hky, 2 IL Bl 24B. 
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is I'V ilif^ p'lit'iai liatUiiS" e«?ik*hHive agaiiL<t tlie whole 

!:i too sHlFoi'itvtl 1*1 toij iio,-e iK Hiiiiely^* Chief 
JIjr.-Lhj], in h« as oKiij^ tLi‘ c phrh'ii tn' tlie eoiirtj Riid : 

I’Ll |H<va-roftiiO fanL^an c*4‘nr:, uj'u L-, of neciv.sitj, exainin- 
aLL* to ;i eu'taUM xtoiit hy dja: trihnn.Li whioli ib coinpelled to 
ihoiiio s\ Li iLi r lib rt. nti litk* luib oL„r,^od ihe rig*ht of property. 
Tiit* pikser iiiidt r whieh h iniwt lie lookeil into 5 und its 

jurJonity to iktLiio i|iUhd<aib 'kLioL ii pia it&Kb to decide, must 
i*i* eoijridered. iUit althou^di the j,t neral posser hy wiiieh a 
eoiirt tc.kib juribdituioii i.of eaiibtb muct la* itibpt'rttah in order to 
da-tonnine svia ;her it may r'pdnfnLy dci whdi it prcdVbbes to dtu 
IT iV btLJ a iiuo'tion of beriiujH diiiieuhy ; whether die idtuatmnof 
lilt* pardbiiLif tliinjr on sshi-'h tin* bentuje<* liub pa^nnl may !>o 
inr|uhetl into hir tijo jmrpiOH* of deeidinpr wliedierthut iliin^ wag 
in a gkni*ssideii gid^jt'iUed if to the juriMiJetuui of the court 
pa** h'lr tie Mnumaa Id»r txampau in i*very tnibe til a foreip:ii 
reiio nee eohili muin|j a as a ]iri7t* of ssuir, the aiiflioriij of 

lie t ! Loun il to acT iir a pri/j* court mu-t lie exaininulde. F the 
♦pn svfi**f !ier tuv sk‘g-»d cou^ienmcfi win in a siruariiiii to 
biilme* la*r to the jmahdiotiiin of tiuir emirt, alfo exaiiiinahlef 
Tloh qiiebdoin in dio opiniim of the court, miibt he answered in 
lie atliniiafite. Tpon prineiple, it wou!d seem that the openi- 
d.oii of every Jiidtiimun mU't ilepend on the power of the ciiiirt 
to r« mil r tiui! ilnlafnienr; tun in iuhor wordN on in- jiiriHiiciwn 
oso*r tie giiiijeet iiuifer sviiieh it hub 4le:rrm!ni*iJ* in gome eiiaes, 
f!od jur^diefioo inn|Uv>tionahly dc'pend> ih weil tm the state of 
die fhiipu^ oii the eiiiigtitufiiui of de* court, If !n* any iiwaiis 
%%d,eee\rr a prirfm eoiir* biionhi he iaducoi to etmdeiiiii, im prize of 
Wan a \ VM i svidch \%4s never eapriired, it would nor hecoiitcmded 
tiio! doi- eoieloiiiiiution operarini hh a ciKUue of property, lJ|H>n 
principle, them it ssanihi H'em tiiat, to a ccrndii extent, the 
iMp.icity of the conn 10 act upon the thing condeiiiiieti, arising 
fouii rs iicing within or wiihiuat ihcir Jurisdietioiij m svelhig the 
ciuibliiiitiiui of llie court, may lie cousiclercd by that iribanal 
winch ii to deeide on flic effect of the sentencQ. PMaing from 
priiicipb to aiithoritj, we tlinb fhat in the courts of England, 
wii0s« decisioni are particularly mendoiieii, bectsi© we *fe Iwl 
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acquainted witli tlieuq and becauM*, as it L iHuieveilj t!it»y girr tft 
fm'ei^'E sentences as full effect us are ^iwn te taein in aiij 
part of tlie civilized world, the poshion, that the M'liltiieo af 
a foreign court is ciHudu^ive with rchpeet to what it proiV^Hi^ 
to decide, is uniformly qualilicd witli the limitatitoq that It lias, 
in the given case, jurisdictiim eff the Mihjeet inafierd"‘ 

^ 476* '‘‘The whole world, it is said, are panics in a prize 
cause, and therefore the wliolc world is bound hj the deeisioin 
The reason on which this dictum stands will determiiu) its extent* 
Every person may make liimself a party and append from the 
sentence; but notice of the controversy is neecssari* in onlor to 
become a party, and it is a principle of natural justice, that 
before the rigiits of an individual be IkhiihI hy a judicial sen* 
tence, he shall have notice, either actual or implicti, of the* pro- 
ceedings against him ; where the proceedingB arc not the 

person* the notice is served on tlm thing itself. This is neces- 
sarily notice to all those who have any interest in tlie thing, and 
is reasonable, because it is necessary, because it is tlm part of 
common prudence for all those wlio have any interest in il to 
guard that interest by persons wlio are in a situation to protect 
it. Every person, therefore, who eoulil assert any title to 71# 
Mary has constructive notice of her seizure, and may fairly 
considered as a party to the libel But tIu>^e who have no inter- 
est in the vessel which could be asserted in a (‘oiirt of udiniralty, 
have no notice of her seizure, and can, on no principle of jm-tice 
or reason, be considered as parties to the cause, so far as rc^pc<us 
the ve^sel. When such person is brought before the court in 
which the fact is exaiuinable, no sufficient reason is pcrccund 
for precluding him from examining it. The judirnamf nf a 
court of common law, or the decree of a court (»f equity, 
under such circumstances, he re-cxaminahle in a conn ol 
law or equity ; and no reason is discerned why tlu‘ .scuitiuno nf a 
court of admiralty under the same circumstances shcaild not he 
re*examiiial>le in a court of equity. The reasoning is mu at varh 
ance with the decision that the sentence of a foreign court of 
admiralty, condemning a vessel or cargo, as enemy’s property, i< 

^ Kose V. HImely, 4 Craneb, 241; Lothian v. Headersoa^ 8 B- & R 
CJieriot v. Foussatt, 8 Binii. 210; 617. 
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III .ill flit* mulirwriters on a policy in 

wiA ']i :i„o I p« i:\ 1- .n.non 4 to !?e liciitral. It h not at vari- 
'ci’li V a' *4 -M on tho qtn‘-ti«tn of prize one of 

fao coiirK of Lar LviVi* no oiroot (‘oMfuizoiicca and l)eeaiiso 
t!o* owiH i> of iho aial cnp» wtw panics to tiic libel 

a'aabi'^r tin Tin.* nd^ !n Enpbn.d >Kvim to !)e: that tlic mn- 

0 ' at* oi a foia i«j:n eoun of udniirahy of ecunpeteiit jurisdiction, 
profjoiinot' ] hi n;/n is eoiu4n^Ive a^uin*-! the whole worlds as to 
dj* « xLni'iiee of tlo* oroatul on \\inoh tlie court professes to 
ft* and aL'^o that unless it he a conn of eoiiiperoBt jurisclic- 
*ioo, rs »‘-eiite!iee, far from boinit <aniie]ir*iv«a can have no effect 
a! ah.. i'* a Wih e*-! aifii^liod prineiplo of iiitoriiatjbeial law that 
til* priz** eotirr of one Ijelligeniif cannot sit in the floinlnioiis of 
a BfOitr.il |iiiwor* I* wmild he a licemions attempt to exercise 
tijo rljli:*-' of war within the htKsom of a iseiitral Ciaintryd^* 
AeeordiiiLdy, t«'» liio sentence c»f swdi u triininal, courts attribute 
!io eroiit or autliorhy whutcverd 

4 77, Tl»w M*ntenees, like jinlgments in a court of common 
iiitt\ are iilwiiys eonelnsivc as to their own existence, ami tlia 
eoiiH*queneea rcsnlnnp iheri*fruoi. One of those eofise- 
«,|r«eiicrs is tlia! ihe title of the oriirinal owner to the properly 
lipon whicli they oporafe is compiefcly cxtinfriiihlied ami trans- 
Irrrod ihf captiu^s or their soverei^em The Eiiglihh doctrine 
i}M^, after iinmh ikdihemtiou ami controversy, ruceived the ticlib- 
t rale Kiocti^c; of many of our eimrts. In the Supreme Coiirfc of 
Uic TtiiU'd in Ma^^ucllu^^ CdoiiiiectiiUir, Suiuh Carce 

Ima am! the ^entene«‘ of u forei'^n coiirf i4 aihiiimlty 

of CMiitlmiiiiaiioii foraiuvach of hlockjuhmir as eiuuny’s property, 
ih i^ohclimive evidimee, as heiweon tIiu inHiir**d and the under- 
of fhr fad upon -whieh ii is foimdcd, ""It is now too 
l./rf* Liwreucc, i\ d., "“to exauiiue the practiee of ailiiiitr 

* Tii»" a Crma h, 1C6, Imrie Bar-. 

w i\oliii|i;c, bC a m ^TliC FIwl Owen* 8 T, Ii 27D; 

8 Beriwili w C Odcly i?, Ihwli, 7 T, Ii sn. 

Saloiiil V, Womhiiii.HW, iiiCi * Ilavritijk v, RcM‘kwcw^s, 8 T- B* 

a Yi ud V, IJeli 4 T, Ii 40.7; Ikincy^'f 278; BmuMmii w Tliompstjii, 1 Cai»p, 
V hmklugh’U,! Camp. Culmys 42i; Lotlilan v* Ht ntkriOB, S 1. E 
f , Biwi’il 7 T* Ii 323; Fhhef w Ogk, m; Baring r* Ck^elt, S B. * F 

1 Cmtp, 417; Bslgkkh r. IIoiIjuii, 7 20a 
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ting these sentences to the extent to wliicli thiw have heeii 
receiveci Supposing that pr.ietlce might at fir-t have appt*artM| 
doiibtfnh the anihority of those decision^ mon liave for 
a lung series of years ami entered int<^ eimn*aet% of a>>iiraiiei» in 
this country, with a knowledge of such deci^tms, ami in expee- 
tatiou tliat the questions arming out t?f such eoiitraets, to which 
the decisions are applicable, will ho ruled hy tluand' In Mary- 
land, Pennsylvania, Yirginia and Ivew York, it has been reduced 
by statute to mere jirimafaek evidence. In Xow Yfu*k the sen- 
tence of condemnation is conchmivo to change the property; it 
is only ^runa fuoie evidence of the facts upon which it pur- 
ports to be founded, and in a collateral action smL evidetiee may 
be rebutted by showing that no such faetsS ever exi>tcdd A Mm- 
tenee of eondemnatiun will be binding npcm the right of third 
parties, as well as on the parties to the original : it ennefu- 
sire between the assured and the underwriter with rc'-pi'ci to 
every fact which it professes to decide,'* The sentem*e i>( a fm*- 
eign prize court, thongli under an edict unjust in itndf, contrary 
to the law of nations, and in violation vt neutral rights, is con- 
clusive in respect to the thing itself, ami works an alwolufe 
change of the property, and is a varnl decree, because it is not 
examinable in other courts. Tlie decree relates l)ac*k to the 
capture and affirms a sale made by the captors before eemdemna- 
tion.® So a sentence of condomnati<»n (d property carried 
the port of an ally will not be inquired into by the courts <4* a 
neutral country/ So a sentence of c(mdemnation of a ves'-el by 
an admiralty court for breach of blockade is eonehmive of rliot 
fact in an action on the policy of insurance/ Put under a po!- 


^ Snutb V. Williiinis, 2 Caines, 110; 
Tandtlieuvel r, Iim. Co., 2 Johns. 
Cas. 401; BadclifTe v. Ins. Co., 0 
Johns. 2 IT; ins. Co. v. Francis, 2 
Wend. 64. 

® Foster v. Ogle, 1 Camp. 41S; 
Crousdon v. Leonard, 4 Or, 434; 
Lothian v. Henderson, 8 B. <& F, 517; 
Bolton v. Gladstone, 5 East, 160; S. C., 
2 Taunt. 85. 

® Williams v. Amroyd, 7 Cranch, 
428; Imrie v. Castriqne, 4 H, L. C. 


414; Castrique v. Behieiw, 80 L. 4. qt 
B. 168. 

* bheaf v. The r, B. II Ittl 
^ Crnusdon V. LernhO'l, I (hais^li, 
484; Bradstrect %*. iic. ( o , 8 
600; iVmroyd v. Willlmi"", 2 W. I*. 
508; S, C., 7 Cranch, 428, Gryfdng v 
Ins. Co., 1 N. A Me. 587; Ludhiw ? 
Dali, 1 John. Cas HI; WhltiMw t 
Wahh, 1 Cush. 20; PtUers v. Iiia Cfx, 
8 Suinn, 600; Baxter w los* Co«i § 
Mass. 2T7 
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if}" i * irntniy nf nrntnility, proof of 

m'lorh "•» 1.8* rt'prrr.i n i!]o Fii'rul Siato< only* a fc>rei| 4 ii sen- 
ton, *t‘ Hi oroiik !!n‘»r<*oi 1 i-i’. o of .^iicli breacli 

of iior i- it ooiiolu^-ae tLat the property was not in a 

iU‘Ufr4L* 

^ 47?. A i*ef*ree U erinally uhieliover way it is 

pro!i«»iiii?o(L All aeijnithil wh! ho ,k * lTo<*nitil in i**-topping those 
hy whom the has !h*o!i from ju-tif\ inu their con- 

dii ** tei t!o» ur. onei tha* iho property had uwimil forfeiture, as 
1 , sent I nee of eoh' ieinna! iof, %eonhl 1 h* In mrt^ppinef tiu* owner 
fr e:i avtorjeo i/iire wa- hh md and that iio forfeiture 

luh f»''“nrrtd.* A -entoneo of eoieh miniwon eoinplt^ely extin* 
s : hfMi:le of t!te oriirinal owner and tran^^fer- a rightful 
ti?*e toiliHeion-r or his soeen lira. ?*» a deerof* in' etoideiana 
t!o?j tor dfio hif >r*h of a tnfnhieijxd reiniladofi la v.difi Ihonoh ilie 
Vis..,! hr i}hir h' the puw «*f a limitral friendly poweiA But 
v/iii r* ail for* 'an. jndannenm i:i r> ^4 are eonehn-ivt* they are so 
hir ^ x.unhmlee a- to ase^alain wlietlier the trihunal had Jnrisdie- 
tioii of f he riihj7 er nufter folJ^isU‘n^ly with ilm law of inititnisd 

}: 47!h !? in ih«' duly of the Adien'ralty Onirt of one nalitw— 
it iln*y iroin interiunioruil eoinity— to enfuree the deeret 

of an Adniiraif} C7uirt c*f another nation upon a siihjeet over 
whi*»!* tia* Le!*»r had jinisdieilon. Aeeordin^dy, where an 
Ki^a'ihh Who h utter having eoh;idc»i with and .sunk a 
oiifa pii? inT.» Lish.*n and wa?* there prtnaH’died al£^dll^h ami a 
jndojDoie for dainuoes from thio eohisiHii retnlfuvd airuiiist it in 
lh«» f*fUtr:s of Ihuaiio*d,— /Ah/, tine !h<* Ailiiiiralty Coiirl 

uoiiid enterfahi a amt to t'uforee the jmitiniiUit hi n i/K In the 
dir‘eisio|i of lihi.s ease the eoiirr ?-.iid : Tin* original proeeediiig^ 
I'teiiija tor till* pnrpoM* of enf^reing a tnarithiie Iknu which hytho 

* lien CVi. t. "lYued-^, U Cniacli 2IC ri’y»h 7 Cmuch. 433. 

* M-diy w hfsiifuiek. C^nmdn ^ Hudson v. Oiieitkr, 4 Crm^h^ 

Fil»f.imrii&rifs t isi?. Co , 4 Craueh, 3Cia 

IS5 * Rose T. ilirocly, 4 Ctmt% 

* Tbe Bur, B Wlic&l. 7S: Orlilon w S. C, B<*f, Sl»; Budstwtt f. I*. 
lojC t Wli»t mUi WllliMPiA T. Am* Cim 3 Bnmmt W: I»ri« v. 

mqm, 8 e 1. a m 


J --*S7 



578 


Tin: Lwv (iK ■ ■ 


law of all forciijn foili'' fdUmU'il »>i' tilt" 

» * '■ f ' 1 

atlvan(*e<l {av r{‘j\Ul^ iin<l on -a ^ 

Ing hi ra/L*^ Thi*^ court uou* caliMi ii]‘ 
cniforeeaunit of a jndgimuit !ji 

court, Witli rc^spccr to the olijt.HU ion I ■' ' ‘J ' 

liave i^eeu eifeil in support of tin* t*our*'C t * . ■ ' , 

it must bo idiserved that until a reccir y * ' ‘ o !„ * 

reports of the courts exerei,dng juri-diciuu'i ^ wv 

the civil hnv, that is, of t!ie Ecclesia^ncal at A . ^ i ,• ; 

moreover, it is to be remembered that, r ^ '^iv 

court which exorcises a junVdiction in rem ^ 

substitute for it in the shape of a security, o- ' • ' ' ■ , pU-id 

the wrong doer is seldom able to evade cond^“ v^i]vt 

•of the court. This court. <ni failure id thi* ^ I Aos 

damage alleged to he done by their ship^ w«oi, : r- : >]up, 

and enforce the judgment against tlie ten by *"i ^ ^ I ho t,f- /‘.hIuh 
for the exercise of such a power of arrest ns-ben / tlcciiffi 
in a recent ease, that of The Troubadour, in 'c-* 
the court directed the issue of a warrant aftrr jndju;# nt b*r ihc 
purpose of enforcing the payment of the award mJ sib fimj 
there have been several instances in wliicli 4 s!i;p ha?^ bc«ut 
arrested or reuirrested in consequence of !^.»d 
insolvent. In fact, what the common-law court r* 4 m |,y 

implying a contract, the Admiralty Court 4 iff* *My aic! wiiii- 
out any such implication on the grounds of iiitcn; it 
It is clearly for the interests of justice that r .i' r d 
exercise the junsdiction as prayed, ami, !iai» in g /f* h .\a i.p 
the should not take it off until the 
Otherwise the wrong-doer might remove lib s, ^ 

jurisdiction, and, by keeping out ot PorriigiC'^e , % m 

the just rights of the party who has siiiTt*red t!ir / b ^ i 
he borne in mind that this ship, the City oi M* * : 

the damage done by her to the plaintiffs . „d 

in a manner that no other ship of the sail*' ^ ^ 

liable. Upon the whole, I do not see wh}, U ^ 

Court might ever have enforced a foreign a.i J ri'c’ 

authorities are ample on this point— it may rnbijM** ti-iai 
Judgment against the ship, and give that remtalj in rrm whvh it 
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mil* < 'fn rih liihdUUi^^ H inei»IeHt tu the jiiriisdietion of the 

CHiir: itf 

4 i hr nidi *.al th une nation are to i)e respected by 
aiiihic uir rniu'lu-ue oil tlic ^nbJrcl^ of the other relative 

to j 1! v*nhin the nat‘*'nal jurioHciioii ; but in order to 

lehih r fir, III CfCieiu-ive it h fuuher neeiwry that they shoiikl 
be in iMiU-.H eogni/.able !y the i'ourt and fairly decoded. The seii- 
feiire of a foreiani eoun of euinpetent juu^Miirtioii aetiii|:t 
jh eofieiii^ive in ie.-‘pe<*t to the matter on wldt*!i it directly ileciile<=%. 
If, iatwe\er, tlie proceedinu^ are nor nn*rely iireirular and illegal, 
!m? Were founded in fraud, they are mit eoncdm^ive, and this may 
!h* .•’bowfi In ordtT to make the heiUenee eoucluhivc, it 

nnnt wi'ien* tint there ha^“e b<H ii proper jiidudal prueeedings, 
ui.di sohic pu>oiiai or piddie. notha^ to the parties. A judgment 
of eot,,^. iniiatioii hy a foreign trihuna! not properly cull^liluted 
Is nut iuiii. of no t fleet as an e-toppel in another aetioig !mt is a 
ineie iasMh\ ; !uit the pre-nmpiion is that it is properlyconsti- 
fired, unh tlio etu^fifntion of it ho known. All sentefices of 
toreigti corn of adfiur.dty condemning goods m enemy's prop- 
erty are jhek evidcTice t*f such fact, hut may he invah 

idaiei! hr the cvidniee coiuaincd in tlie record i^^eiL Uoneeal- 
inriit i*f ijeis allord no ground tc» av<dd a sentence of a foreign 
conn aciiiig in remf hut %vhere a ftu’eign court not of admiralty 
di«ddjed a ra*^e profch^edly !mt erroneously on oiir kiw% our 
courts are not coiicludetl hy ruch a deci^iond 

diidgmein^ /;i rem Iming concliHive npofi the thing 
itself ill in which they originate^ if the tribunal lias 

j nirti;cf!o!i and has acted within its juriMliciion, they will con- 
rhiiic fo lie ^o in any foreign trihuna! in %v!dch they are csilled iti 
ijiich! io?i,* Wite!i a Judc:mc!it founded! on the ground llial tlie 


* 1 Ui il'^kl BufrlHrc!u 7 Moo. l\ i\ 
CfiT lii^» c ry >!mi ,i 41 L T !l 
ik ; TVn Pfriluij.ow v Ilo.src, U 
IIAl ol, Wur^ Koi,c Ah,rm); 

, lie .jme Marin h 3. c. P. f P; 
Jiiniiki cirigiW* ^ Vrnt. » 1 'i; Fo^cr 
f. Jorwo'. S Ld Ibyaifi tl4, llssghet 
t, C«i«t4hsi«, S Slioiicr, 

* C»i!rlrp» Ik4r««, W L, J. Q. 


B, ; WilluiuR V. Armrojeh t 
Cran* In 4Ca; Ckimiiiell v. B€%?rfh S 
It X. eiTi Iwrie f, Ciistmpe, S 

c, B, X, s* m. 

V, Wflisler, $ W. A M* 
1*3; M<*ore v, CliieftfO, Ac* C#*, # 
Eoait ¥, M fi#w» 

400 j Cmikqm v, Iiarlo, L. 4 4pp 
€tii. 414; Stopwa V* it 
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goods are eiiemv's prupert v, it is eoindiHivo ilia! tin* pr^prift 
belongs to tho enemies not only for the iinineiii.ift^ pnrpMM* 
stieli sentence, !mt it is binding on all eonrts and ai! ]^er*..»nrd and 
tlio scntenee is binding whether it proeeeils eiaab/iiin flu* difp 
expressly as being eneinyV propt*rty or wlnnln^r such u gi^nrel 
of decision can only he collected from ivthnr parts of f!m 
ceedings.® Whenever the matter in controversy is land or ntlu-r 
immovable property, the judgment pronouneiHl in /v/ 

aiim k held to be of universal obligation as to all the iiiatt* rs of 
the right and title whiedi it professes to ikvicle in relation 
thereto, it is necessarily beyond tlie reaeli of revisiiui by for«‘:e:n 
tribunals when originally prononneed. This ri‘su!ts from thy 
very nature of the ease, for no other canirt can have a ci>inp<‘!eiu 
jurisdiction to incpiire into or settle such rigid or title. hJy th'* 
general consent of nations, therefore, in ca>e cT innm>va!dfs the 
judgment of n/ sH^e k held alksolutely cunc?hif^ivr. 

eaae repiuiimfur uhl 

while the C(nivene is also well settled, that a judgment in iiuy 
foreign country toucdiing such immovables is of no oldigatioti 
whatever.® 

§ 483. In order to aflEect property so as to vest a tkie, as 
against third parties, the court must have jurisdiction over it, on 
the principle oi the lex i^einifae. When the property or thing is 
situate within tlie jurisdiction of the court, proceedings nun. 
given title to it against all the world. When a iribnnah no 
matter where located, has to determine between two partit*- and 


657; Inirle V. Ca?>triquCt 8 C. B N.S. 
1; Gcyer v. Aguilar, 1 T. R. f>96; 
Hobbs V, lleiiniiiir, 17 0. B. N. S. 
701; Baudae w XicbolHOSi, 4 XLller 
(La, I 81; Thomas V, Southard, ei)ana, 
475; (,‘rou-don v. Leonard, 4 Crunch, 
434; Klndersley v. Chubc, Park Ins. 
490; Henderson V. Henderson, 6 Q.B. 
2SB; Ferguson Y. Mahon, 11 A. «fc E. 
179; Bank v. Xias, 16 Q, B. 717: 
Baring v. Claggett, SB. & P. 24; 
Munroe v. Filkington, 3 B. S. 11; 
Bolton T. Gladstone, 5 East, 160; 
Blad Y Bamfield, S Swanst. 60; Yan- 
Quelin Y. Bouard, 15 C. B. N, S. 341; 


De C(/sse Brhsac y. Hathlkai’* 6 !l\ 
AX. Sol; Scott V. Shtarman, W. 
BI. 977; Hoberls v. FoUuuf', IH; 
408; Hen'^iiuw v. C \\7 lb 

1174; Pappillon v. Bu^'kina’ Hri 
478; Tuny v. IIuafiaafMU if/- 
480. 

^ Ivindersly v. Cha<e, 2 Jtuk 1/^, 
743; Graliam T. .Maxwell, C lliw, 
St4; Hamiltiui y. Ins. Co, b‘ lb/*. F. 
0. 264; Baring y. Ciag.;etL 3 B. A P, 

214. 

® Bolton Y. Ghwhloaf*. 5 1 :hL 135; 
ChristicY. Seeretan, B T, It Ilhi 
^ Story’s Coni, of Lawi, f 591. 
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t!;*^ jnrii^i|]«,‘tit»n fif pr.»ii*»!i!u*i!itr rlie 

!:if» rmirf ri,irlit or titlt% or wlialerer 

;r of tin* proprrpr hr Kile, iwrihiimTlon, 

I r,i!!i .for, or otlo r not, will !h» hol*l val:*! In ovory t»flier eimiitry 
\rii#‘ro fio- > .iiuoi|iio^!i«*!i roiu»-?;Uiro'‘?!y or iioHn'otly in jini|iiiient 
lf» furo 5:11/ i^fwlixn triinunil. Thi.- vory faiiiilisirly known 
ill l!it' f,tf jirofN'o.:linjr> ttr^i \n foroi^^n of a4KiiniItj% 

w'jioi.or rhoy ur*^ oaiiMo nf prizr, or of h».»tT«niiry. ttr **i f^ni!rii|rc\ 

Imrl I }! L 411: mn U B. <&• R 0B; Ihrm^ v. Amir- 
Hoo :: f V Iro , L. H I c| B aiun'Co , n Kuo, §1); Folkri r* Ml, 

t. !ih C,f . 4 r- j.n B T. II 4.14; li^ton v. (BaiKlwie, 5 

Ikrtiiirih %\ MoO^'11%, }’o*, IVm|wv*« Case, I Bloft, 

7 1!.; \\ 101 B.-i'loui'i v, rro!ii4^ii» v. L«fHittnI4 CfMci, 

Fiirk, €1; ih,}*r v, 4tl4; Cw, 4Ci>. »; 

7 T, E C/urhn^^ %\ r. Conir?llii^, 3 »t; Sl«w*n w 

t*5o H T* It ll^S: Lal'/uy, i*. !fr®fkr- Warner, 1 Couo. 141 
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or of forfeiture, or of any of the liliO nature, over 
courts have a rightful jurisdiethui funmled on the aefiial ur cmii 
stnictive possession of the subject nuuterd Tiie same iiia* i.^ 
applied to other courts proceeding in ran, such as the ^0 

Exchequer in England, and to all courts exen'i.^ing a Hkojuih 
diction in rem upon seizure.® And in castes of this sort if is 
wholly immaterial whether the judgment he of acquittal or of 
condemnation. In both cases it is equally eonelusive.* 

§ 484 But the doctrine of conclusiveness, however, is ahvays 
to be understood with this limitation, that the jutlanncii! has 
been obtained and without fraud ; for if fraud i^.^hown 

it will avoid the force and validif v of the sentenced Jr mc! 
that a foreign judgment obtained by the fraud of a parry to ihc 
suit in the foreign court cannot be afterwards imforiH'd by him 
in an action brought in an English court, ahliouL:!i theque^* 
tion wliether the fraud had been perpetraual was iiivoNfigaU'd 
in the foreign court, and it was there decided that liic fnimi 
had not been committed. ‘ So it must appear that there have 
been regular proceedings upott which to found t!ie jiuignunit or 
decree; and that tiie parties in interest in ran have had notic*e 
or an opportunity to appear and defend their interest, oitlier pe!o 
sonallj or by their proper representative, before it was pro- 
nounced ; for the common justice of all nations requires thai no 


^ Williams v. Armroyd, 7 Crancia, 
42S; Rose v. ilimely, iCraneb, 511; 
Hudson V. GuesliiT, 4 Cranch, 593; 
Mary, The, 9 CiaiK‘Ii, 156; Grant v. 
MeLaeblin, 4 John'.. 34; Peteis v. 
Ins. Co., 5 Siiinn. 389; Bradstreet v. 
Ins. Co., 3 Suiiin. ODD; Huaoun v. 
Ins. Co., 1 Story, 157, Crousdoij v. 
Leonard, 4 Ciancdi, 433. 

^ Gelston y. Iloyt, 3 IVhcMt. 246. 

® CToudson v. Leonard, 4 Crunch, 
-^4; Williams y. Armroyd, 7 Crunch, 
423*. Rose v. Himely, 4 Oranch, 541; 
Hudson y. Giiestier, 4 Crunch, 293; 
The Mary, 9 Cranch, 120; Grant y. 
McLachlin, 4 Johns. 34; Peters v. Ins. 
Co., 3 Sumn. 389; Bland y, Bamlleld, 
B Swanst, 604; Bradstreet v. Ins. Co., 


3 Sumn. 600; Mugoiin v. Ins. Ce I 
Story, 157; Hobbs v. UcnnlriL^ 17 (7 
B. 791; Boltou y. GliKbme. 5 iL-* 
155; Bcrnardi y. Mofionx, 5 Uh u 
574; Barimi V. JIB tV V it 

Lothian y. ncmiiustui, J> B. A P |o « 
Stewart v. Warner, t I'tr.n IB* 

Demiwey y Bin. ( <>.^ 1 B j a y < 
Baxt(*r V. fn--. (\>., 6 
Christie v. SK‘:etan s 1. U Ir.*, 
Russell V. IiH. Co., 4 I> tU i'U . .B Im* 
s«ui V. Jonc'^. H 53t» 

^ The Buehc'^s of f , 

20 How. St. Tr. 355; BrafB?r» » ' 

Ins. Co., 3 Sumn. tlOO, .Maj-oaui r 
Co., 1 Story, 157, 

® Aboiiloff V. Op|>eahelmer, 10 Q, 

B. Biy. 295. 





4 h»» bcloiv tlic partv lijid an 

i>ppHr!iri/ \ \> Li an!/ 

I'^rl 1 j.i* lit* n<*i‘ a :urt ’-n runrt will nut be coiielnsive 
iiiMb’f blit* K'lr 'Um*taria* - : l-*t. If a foreign seiiteiicc of 

<*oii4e!i:n.i! ion pi./e i.^ nianiji 'f,y orrMneoa2>, as if it professes 
til be saade oil pani'anar e:roun wliirb uv M^t fonla but wliieli 
pLuiiiy i|o Hot warrant toe dii*re*% the '-^areuee will not be eim* 
ehHi%a‘ a- to mi ni faets. iM. <)r on ^n-ouu.U contrary to tlie law 
ot natjoi'j^. t»*o (Ir il tie re 1 m* an ambiguity as ttf wliat was 
llie ground of eomleianationd 4’li. It thv foreign court 
y eoii.^tinaird by pi ivon^ iIeelv^fed in tin* matter in dis- 
pute, *io jsi'itiim. nt me bimrutg/ fseiiteiaa*^ of condemnation 
of foreign eourti^ of prlae an* eonebmiviu only wbeu* Mieh camrts 
are cone luit'd, according to tlie law oi natioim, am! t‘Xi*rf*iH*d 
either in tb** In 'Mgment country, or in the couiiiry of a co-bellig- 
or aby in fbe vi^r/ A KjOenecof 4'ondciiinalmm pm- 
ronncMl by fbe aiifboriiy of rhc capturing power, wiihtn tlm 
iloiiihdoio of nurn! ti rriform tn winch the prize nuiv he takei^ 
blogald and tin roforc U not even admi*--iblt* a- evidence tofub 
‘ufy tim warrmif of mnitrulify. Every loicign admiialty Kuiteiico 
dcf ivmU ff*r hi* operation upon tbr* Jnri-^diction of the court pro- 
noiincifig ii. if jurisdiction hickliig all is inckliig, and the 
procccdirm'^ are micrly nidi and void/ Any trilnimd before 
whom ^|,lc!l a MUitence m sought to be imed hu< llicrightof exaiii- 
iirlijg th»‘^*2y into do* iiiattnx and tle-biing wiicilim* the fureigii 
fiibnim; ubicii nmdcrod ibe ^‘^emcncc had jiiri'-dlctioii or not* 
duri^-dicnoii may dep* ud upon the *‘ia?c of the on wliieli the 
fle-rfco IV m iiUciidcd fo operate, if, for iiihranci% a prize coiiit 
sliouh! In* induced to comiemn prize of v;ar a ve^<ct wlikdi wms 
iwxvr ciptnrmb a condiUinuroon U" tine wouhi ccrhiiuSy not 

T. Bom!. 7 T. IL *72;!; M'n*c v. lymlmio,, 8 Sim. 27t; 
Ibihol i\ in :i, s ’f It 4'li, SiWM't y. la-*, ('a. 1*2 Musa, t§\; 

^ Ifaiyti Ii V* llo'bj- )in 7 Bumn Bnci-givci r liw Co., tl Stimi. 
air», Jb'iiflcfo II y. ibiab»on, II t|. y, liv. Cm* 1 137. 

B V, inmc n'lu* 4 llx* la ^ IKIdy %\ llcvip t East* 47S» 

mb It^phdiU V. Fuitom 3 i\ B K* *■ llav«n«^*k v. H«k%T0«lf, 8 T. R 

Citwiwi w Bra«i«’omh I M. & Ch Di?aald*oa v. TliOtti|Mcia, ICatap 

Wsfgmm V, Mftlioa, II A, ->1: K* Kin 450 

^ Ilrm* Ifltale'f , 4 Cftfiefe* 24L 
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tningifer my property; if the prize eunrts ^hoiih! hoe 
sioii, as bj recapture, Vi4uiitary iliM^luirge or tlir |»ri/e 

courts of the captor won!<l thcrohy lo^e juri'-tliefiieL Ihu leO if 
the captor 1ms pobse^^io^ of the in a lunitral port^ the pnr: ol 
an ally, or of a natiim under emttrol iif the hoTerei^n, and the 
though remaining tliere as within the juri-tiii*tioii of the coiiit of 
the captor. The jurisdiction of a prize ei>nrt nuix dt»pt*iid upon 
its natural character, tlic prize couit of an ally of the captor has 
no right to eondemiK atni the <*uurt of u neutral cannot ; it tii.iy 
also depend upon the place wliere the court >lu ; it c:Hiri<‘t act in 
neutral territory ; if it dot‘S, the proceedings an* void/ Ihit it 
may sit in the territory of an ally. An appi*Jil from a senteritm 
of a prize or admiralty court prevents it having the foice and 
effect of w JucIIeatd^ and as long as the appeal is undtuerinimal 
the decree proves nothing. 

I 4S7. In a leading casein England the court say : We think 
that some points arc clear. When a tribunul, I'io matter wliefher 
in England or a foreign country, has to determine between two 
parties, and between them only, the decision of that trifniiuih 
though in general binding between the parties and privies^ does 
not affect the rights of thinl parties, and if in execution of the 
Judgment of such a tribunal proces^i ihMies against the propfuay 
of one of the litigants, and some particular thing is sold us being 
his property, there is nothing to prevent any third penvim sciring 
up his claim to that thing, for the tribunal neither had Jiiusd’>’ 
tion to determine, nor did deternnne, anything more than that 
the litigant’s property should be sold, and di<l not do nmre than 
sell the litiganfs interest if any, in the thing. All pr«Hn‘cdiim-^ 
in the courts of common law in England are of this naiun*, and 
it is every day’s experience that where the sheriff, under a Jhri 
facias against A., lias sold a particular cliattel, II may .-(4 up Id- 
claim to that chattel, either against the sheriff or llif' pnreha-rr 
from the sheriff. And if this may be done in the emirih 4>f the 
country in which the judgment was pronounceil, it hdliw.- of 
course that it may be done in a foreign country. But when tlia 
tribunal has jurisdiction to determine not merely on the righfi 


* Hudson V. Guesticr, 4 C ranch, 293. 
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of fit!* Isnt a^'o on tiu* <jf tiie tliinst, iiiid does 

ill thv i\i li 1-1 of u,d* jiirl-flirtloii dlroet that tho thing, anil not 
flic r« 1\ no In'* n of an} jur^FuIar pmv in it, be sold or tnins- 
fori ♦ d, *he *'.00 1 - \ I )} iLia i\ ni. 

!• i- iim' « -us' id d, I* tht r<* 1,0 01 ^ ucinal adjndica- 

tnei on n,‘* '•ni'in- of il.n tnlntr Unr of ailiinmlt}% when 

p oooMv i> atnv h»ol an»i In tsss Ir hand-, on a proj>er case being 
^iiuwti fh.u 1 ! i- pt i hli.il «\% ooh r , her the iHaiellt of all partits 
Cfon** in* dn u\ ,* -hdil be -mM. aiul tho pr<i.(»tods paid into court, 
n* i*‘-*do * ' i * u ii' of tho !/‘nnitioJn Ir halm *< o^-tnitial to jumce? 
til n »on h i ]'ov , r d , 4 j\| , xid in ry <ei^o uliere property, at 
ah p! bh.dM* pn»peW}n i* dotained, ^ '* 

M,<irv» tbit iliO wohl- a^ to an aotion being hi 
r^'Pt 1*7 /o /-.* - oco a!id the eonanoii ^-tOoaiont iliat tho one is 
b ’ 1 vg < n h.hd pf and tho fttluw nob art* a|>f to bo ined by 

Ilnj,,^h un}tu wibnoiit anaoldng any Vi ry th fiirno iiUMuing to 
!!im < pie Wo approhi'isd tie* true prinoijdc lo In* iliat iiuli- 
oa% I >! hno fira yiri of iht* pru*oding M>otloiH|iiutod fnan Story. 
Wo ho.tih fho hM|iiiry i% liru, wlaUlioi theMibjecr luattor was so 
^ ‘ninoi ii^ fMbo vdthin tin* lawful cuntro! «cf tin* State under the 
ayhioriiV of \%hioh tho otturf ^^?s : and. befoielly, whether the 
i^ov* n ign authority of that State lias c'ofiforroil im tiie ouurf Jiir- 
oribdion to df'ciiio jis to> the di-^po,-itiiUi of tlie thing, aw! the 
rmiTt luH Jiolt'd wifidu jnriolieihm. If f!io-e eoiidstiitiis are 
fuliilloij, the adjudiinbion u e<enehad%n' agaiuii al! the wmddd'* 

;! Froooodings aKo by croditors stgainsr the persomil 
pre^porlT of tlw dobroin in the hainir of per-ons, or iiffainst 
iloigs line to him l.iy such third pUNous cooiiinnmly caiHod die 
prooe^s oif foreign arr.jc^iunon!-, i»r g.irnhiimeiit, tir tm>tm 
III Huiie soii'-t* prf>oeodings hi /‘o//n and are deeiiicd 
gmibioil fij the smie coUMdeneiuiid But in ehibS nf eases it 
iiiUK? bo ob]M*f*i:i!Iy nndorbfoiN! that m make any jiidgiiieiit 
rflooUivth till; Court inii-t po.-^e^s and exm’ejf^e ii rightful Jiirisdito 
ibfii over the ami aiwi over tliu person ; at least, to far as the 
i/tv is enrieemed; otherwise ir will I>e disrogarded. And if tii« 

^ 1*, Imtln, L. E, 4- Efsg. Oullv. Bkk«, IS Mawi, 113; McBtulel 

A If, App Hugte, SEMl,W7;FWlIipirJl«attr, 

* Iloittti T. MJahm S IL Bl 40S, 
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jiirtjiOii'tioii over Um' /A.v’ be well feninlesb bnt not uver the pf‘f 
Rill exeept jih to ilm tlio juOLrnh'nt will be ebbir emi 
du-ive or biiiding upon the pariy in ahlunp^h ‘f may 

be in remJ In all the^e cast^b tin* Ruiie piiih iple pn v.iib, fh.if 
the judgment aetiiiji^ r€m. shallbc* hehl fonehi>ivo iipeii tin* 
title, and the transfer and disposition (d iim iH'ojHnvy iiM'hh in 
■whatever place the same property may afterwanls be foiiinh ami 
by wliomsoover the lattor may be questioneil ; aiul whether if be 
directly or iocidentallj hronglit in que>timi/ ami is a coinpleu* 
]nx)tection to the garnishee against the oiigiiuil rnvdUm** In 
these caseSj as in cates of domchfic judgment in nm^ tin* jtidg- 
ment is eoncliisive upon the tith\ tramntVr and of tin* 

wherever it may afrerwar<ls be foomh and by whimmoewjr 
questioned^ whether directly or inculenta!Ij brought in qiiestiom 

§ 4S9, Foreign Judgments in permnam differ somewhat in 
their conclusive effe<*t from tho>e we iiave just disposed of* 
The principle that tliat which has been once settletl by lirigation 
shall not again be litigated, applies to some extent to toreigii 
judgments. A question settled abroad by courts of compettmt 
Jnri.N<liction !)erween atdiial parties, after trial, will nc^t he snl>Jeet 
to any furtiier litigati{>n between the same parties. The pre- 
Bumpfion naturally arhe^ that all the defeobcs which the lo-ing 
party has, were made and were unavailable. Intei^i d relpah' i*\ie 
res jwheatas non re^emdiJ^^ 

§ 490. There a wide distinction between the tdlVtU oi a 

foreign judginenfe when tlie plaintiff seeks to make the judgment 

the ba^is of a Judgment in another sov(*reigitty tliuii fliat in 

which the jiulgmeiit was rendered ami v\hen the pairy aa d!>' 

whom it was rendered seeks to avail hinu^elf of hU* h la ur 

* 

foreign judgment a deleiuse to an aclitui upon ti.e nimiiai 


^Bib-ell v. Biig^s, 9 Msis^ 468. 
Story’s Conflict of Laevs, 502; 
Taylor ¥. Plicips, 1 H. & Gf. 402; 
Le Ciievelier v. Lynch, 1 Donir. 170; 
Phillips V. Hunter, 2 H. Bia. 402; 
Holmes v. Eemsen, 4 Johns. Ch. 460; 
Embree y. Hanna, 5 Jolias. 101; 


HcDaiiK 1 V. ?> L; u :,iU7; 

'W‘iikiii‘>ou Y, 11 ill 6*0 la; . oft*' It i ii- y 

%c Douglas 10 Vt. OR Kiiahi,: y, 
Gity 16 V? IJl, Ciui'* V. l!,a*yluwi, 

16 Vr. 501. 

2La/.ier v. 'WcMcoit, 26 X. Y 216, 
Baiher v. Lamb, 8 C. B. S UTn 
KeLall y. .Mar'^halb 1 €\ il X. S. 24. 
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(MIS'*? I p. i in b r* ^ r ^ r ^ Jf/th A furei<4n jnil<j^!!ieiit 
p!^ - nM >l i * 4‘uur hy tln» party in whose favor 

if WjS i> iihn M h* as "li! ^M>nn‘hwi>i i: fnr a domestic jiulgnient, 
ii; h dhvMio p u'pv ULiahi-t wluuti it was rcTiilcred, 

Kp ai f.e^ o'lo’uid Mi itPMmpwi noy tho (nnirt rendering it 
uc w nr’ h: jhn ^d eiio j in* t.n nju-'Moo of the judgment on 

iii!< rn nson tl pi, jw p e*-. Ihu win n iIh- ]»ar:y against whom the 
jnOgne nt *r u ink u d p»MMk tiiat the p, mitiil uii the .♦'aine cam'*© 
o: aoinot Iuh alia niy pro-ti^uitMl him or hi propinty to pKltrmeiit 
in a foia ierfi miuhiti- a juineiple of na*nral jnsiiee tliat the 
p! i mill iiu'iic' i.euid his irioimai. he ii eoinpeient or 

lie ompmeir, ann Uivniir pr^-'-^edtho a* lion to Judgment upon 
t’eMiMU ^id rrV app* ar m-aa .--liunifi !<e (“'‘toppMd jttff fnun 

%f\ eg * no fU tondant rl'-ewhoro on tht^ ^.ime eause of aetion. 

fiJjfi /us >p7 e^m^fn^ jsfy\ ^nia €t 

i o/i M T!jk prineiple i- of univeisal applieathm to all 

j olgue :tfH, and in app] ed n«u only to d*uiie^tie jiidgnionN hut to 
j nSgoo I/- oi r *‘!a*ow/ on the ground of mru*gi*i\ providetl the 
e**or? ire! juiodionoii of ilio Milijoe- matter and the parties were 
]nMpMi.% hMenghr InfiHo it; hat where there is no juri<dir*tion 
M.i rmu'e oan ho no merg«‘rd 

:■ 4hL W le le ihe funii judgment of a foiidgn court has aclju* 
ih d, a rrr'aiii ^r^la to he iSue from one puvou to another, a 
mihCM to pay that hUim nhirh may he enforced 
Ip a!,* a LmIi an hue e»iiirt> of tld^ ctumtry* The Jadgiiienl, not 
hi :a Co rol r t'oid in tld*^ eounirw the ihd>t here eriMted is a 
rmipie M?n?raec dehtd it i& eouehmi^e tipoii lie* merits of the 

mUx’^r T. lyielu U] Pa M 211; r Gki>:e, ^|H*ars CIl 2Lh G allard t, 
1% n V. i’Mldow II II ^ l L. j. Q B. Pplmd y* 

e| M 4 Ui'U I su Uu lakMf. 2^ F.i. M 2M. Iheado'Y,. 

t e 5 I 4 ; Ii*, Tt X II Gao ae*, 12 i I ^ F MiGaliary 

U> a ie r v, T. IIjuI \\ A^iy Uu Vu o4s; AndeW'^ v. 

'O, lla’iili fkeak, 7 G Ja, 'lie. Tar3« li a Heie'paien, m JoluM liai, JitSik v, 
\ l;art*'ta , 4 M ik n Ikiiik v. Wliu ler. 4i3. 

»I ii II 2^4. lUi.k vdliown. Mhnk v. Buiuan, 27 M % Ii, >h> 
*#*> Mure, 211* Im'hfT v Fle‘hw I II. Yi* ker v. Beedy, ni Ik*. 314 
1. «| 4i#th lUrIvf f. Lmnh II X. * WIi'.ums ?. Jones, 33 M * W« 
f iiiirk%ifiL J ik P. Widker ▼. Wilier, I Bciiigl Ij 

iP, V, FsirjiiraWs: ionn !>’#; IhJ, v. GdNr, II llmk Atliii 

I. ioiih# lhiiMe/2^. Xdipbr mtk ¥ Bimjtirm^kia 4 Gninpbt Still; 
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Rialter inljiKliealetl upon, IhrIi in law am! fact, i‘iniH*C|iiinifly ii»i 
defein^e can ho raiMnl wliioh was open to t!io party in liie 
iia! suit. Xor the peiitlenoj of the jutlj^inent uti appeal otr iho 
peiiilenoj of an action in a foreign triimna! at t!u‘ lime of liio 
aetiiin in roiintrv,^ Jinlguioots in foreign c<mrn> uie not 
upon the same footing as jntlgment> in inn* <*wii courts of ri‘ i*oL 
They do not bar or stay aii action i\e ajhirndn? But jinlginciir 
recoveml in a foreign court, and payment of the sum rceaveivi.l 
is a good bar to t!ic same cause of action.^ 

§ 49:^. The Judgment mmt he concai^ive wlnu-e if is pro- 
nounmL* The pcunt inust clearly appear to have htam deci<h*il. 
If the proceedings are 4S0 tlefeeiive tiiat tins cannot he ascerKiint‘<l 
the judgment !n>t conclusive/ It may ho* aviuMed hy hiiownur 
want of jurisdiction over the peivun of the tlcfeudanr, a< that he 
was a foreigner, and not redden t within or amenalile ii? the jur- 
isdiction/ Or by showing a want of jnrisdienon over the su!)- 


CrodUard v. (Triy, L. R. 6 Q B. 148; 
Sc*liib‘^l>y v. Westt‘nholz, L. R U Q. 
B. 1511; v. Ualli, L. E. 1 U. P. 

B. aoa, Bup'.cuX V. Be Hoven, 2 Vera. 
540; Piiilpott T. Adams, 7 IL & X. 
8SS; HusNell v. Smyth, 0 AL & \X. 810; 
Harris v. SaundeiN, 4 B. *k C. 411; 
Dcug’UoN V. Foirc^t, 4 Bmg US<); Scott 
¥. PilkingUm, 2 B. & S 311; Patiick 
v. Shcddem 2 E. 6c B. 14; Sadlarv. 
Robbias, 1 Camp, 253; Grant v. 
Easton, 40 L. T, 645. 

^ Ricardo v. Gnicias, 12 Cl. & F. 
268; Be Co'^'-e Bras^ac Hathbone, 
6 IL 6c, X 301; ilendcihon v. Hender- 
son, 6 Q. B. 2SS; Bank V, Asias, 16 Q. 
B. TIT; Ellis V. Mcliiniy, L, ll 6 C. 
P. 22$; Goddard v. Gray, L. R 6 Q. 

B. 130; Scott V. Pilkington, 3 B. S. 
11; Aleshina v. Petrochino, L. R 4 

C. P. 144; Ahniqnelin v, Bouaid, 13 C. 
B. X. S. 341; Ellis v. AIcHenry, L. R 
6 C. P. 22$; The Delta, 1 P. D. 303; 
Phosphate Co. v. Alolleson, 1 App. 
Gas. 780; Xorton v. Land Co., 7 CIi. 
B. 832; Barber t. Lamb, 8 C, B. X. 


S. 05; Kdsaii v. ALirsImll, 1 C, fi X. 

S. 241. 

® Hall V. Odber, 11 East, 124, Smith 

T, XicolB, 5 Bing. X, C. 20$; Fhmn 
nier v. Wooilburnc, 4 B. & C, 625, 
Vanquclin v. Bouard, 15 i\ B X S 
341; Scott V, Pilkington, 2 !i 6c 8. It. 

^ Baibcr v. Lamb, 8 C. B. X. S. 05; 
20 L. J. C. P, 23 1 

* Phnnmer v. Woodburnc, 4 B. A 
C, G25; Smith v. Xicolls, 5 Biii.r X 
C. 222; Fiayes v, AV"nnns lu C B. 

(X. S ) 140.* 

‘*Obiciui v, Bligli, 8 Bing. ;>r>; >ad- 
Icr V. Robins, 1 Camp Oct; ( ol uni 1 
V. Dittrich, 4 A! 6c Gr. 62; ib!<uuc 
V. Sieveking, 2 AL A Cr. 2. 

® Schib'-by v. AVt L U 6 

Q B. 155; Smith v, Xi( buB, 5 Id a. 
X. C. 208; Bucliaiian v. Rm kt u 0 
East, 102; Gnmne.s*- v. rnral 1 B A 

A. 4U3; ALinqncIia t. Bon;*r«i. 15 t* 

B. X. S. 341 ; Xav. Co. v. GiuIImiu 11 
M.6sW. 801; Fcrgw^oii v. ALihoti, il 
A. 6c E. 170; Don v. Lipiir.iig 5 i I ils 
F, 1; Price v, Bewlmrsi, 8 Ska, 
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.iti4 \i\ mat tli».* t'uurt deculeci aeeonling to 

rt ni!r It! 1 ;\v H , ii n..: n ru^nii/., 1 |,y aiiv oilier eomitr? of 
!:.e i/. !../’■ 1 Or tij.ir tin* proeudings Were contrary to 

II it'/oal ' M w imm 4 iLat I: w.w iditaiiied !)y fraud® aiul 

the p! ii m/J :iuy rw, wuu're the hieftieLnit h seeking to avail 
hi!?!--* if t»f the Ja :^i\u nr. a-'f a !»ar to un .ie‘ii)!i agaii].‘-t liiiii, tliat 
the tleieiiil lilt wa- n Hpfes^.I in ta** h-reiga aetiiauaiid therefore^ 
it 4 nuhhryh Or ta.r the elahii .-ued ou wah n«,^r indiided in 
th»'» ^a^ign^^:rIS \i.hn e jadetraent i- pltadoNl 'm lurh Or where 
the fame »lefea‘e u pir-aflt d, that i: ha*! hof ii acljuilicatcti A 
eeur! '^rhl i,*»T pr» a;me !;'0 exi^tenet' {»f a deht or letrrJ oliligation 
hy r< I *4 a h^reign jirlgiauit. a.< ef t!*e Qut‘eah Ihmcli, in 
r 05 1 li— w'arr.* th'* pH|N/oi -ough^ to Iw eliareel hx^ itor been 
Mjb'i' hi aa »eraar:nJh’'y 0* make i,lefen‘'f\ unUea every npctK» 
rii} to tr.r!oi*h:e the foroiga tribuiiah nndtw the hiw^ ef ihe 
je r'»a te r» a h f Mieji judirmenU ^ m eh* to appear ailiriiuUiieiyh 

p ii^-h A lereian judgment i-? laeudufive in an atniou liere 
ii',v»ah;;ie fi?i* xoae luatfer, h> u,h m prevenr* a ivwrial i»ii 

the nr i.W', Jhn tlie jni i‘'diet iim of the htwh^n emirf, it^ power 
r me partn., an»i ih** matterri in eoiiirofveiwy, may be i!ii|«ired 
nr » : and It may be impeuehed for fnuah biu if it not 
hiipe.r^hrd ii U e>m*nudviv a!id li is eoneluhivit to diyw by wajof 
df'n le* iha? lb U^XIIlT lu^ Oliep pufSpii hi A /M yb|f/h>f . 

In f o yhif/y/ien?'.^ hi wliieli UUi Miilgllt In 


' % 'H*r; V ii 'J II ,% A WrT. 

* ll.„ li \ lie I imuielfhp 

P y. V *5 CIU; FrT* 

a ^ih anil A.il I* ITa. ?*imp- 
'j \ r 1 II A: Nh lixo Ihy 
s rin?/ai H i li 1*7, Meaie 

|N If ;tier. L II tM II 4711 

^ llert i * V. mr, I IL A; c. lA. 4ril; 

V fPwhiuM, I M. it C. 70; 
OAi^fuA'isi V, Faj^iTn'r, L. li U ill. 
trari; Ulik^ v tieU; Na« 

ikirv. I l>m/, 4 

* refill? h V. Mflio]#. 5 Bir*f. X C 

Bttrlwioais v* 9 Eaj^l, 

%\ Wwwalioli;* L. IL i 
% li FB; Oltourte f. Ey. Ca, 5^ 
lm% ^ 


* Burniiias v* Wth'^er, 1 Wmiil. i& 
3L 17C*, n intis %\ Biilwcil, tl Wo-ials 

C. i\ e. 

Mwn'v, (%mdy. Sliisln37‘i 
^ iimkin t. I'lmiltni Ui Mt*. 2’r^; 
i\, A*# SmI: La/Jer V. W« ’?ltelU 
N. Ah live, Baney a\ Fiiner»oii, 11 
IL A; J. IsC: JiUiiisAv Alkii, 1 Bull 
I*?**; Ikmip^ui V, Tel Oi if, 4 Joiiajs. 
Cli. 4110; Eiulmr w liauJA, 3 JoI«m 
rii. |Cj|; BKm4l r. § Ma«#, 

4fi2: IL wr v. ParkcT, 8 Mafoa» 347; 
i’roasilen r. LcciQiiril* 4 Cmacb» 4S4; 
Smlili w Li^wls^ S Jolias, M$; Wfe«ler 
¥. Eajroaad* d Cmm, ill; Eeicltr- 
ion V. Hcaier»o, i 0* S. W; Fei^ 
gmam V* Mft&er, li A # E. ITO; 
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he eiifoiwil hv a Hiit i*i a tn!auiia *vr i iTt 

l>ee!i lit) iiieoii'^itlerablf nf t^piniun i;i K^'.! 'i 

miirts upon Ihh bubjet^f. It h a!l *h i\ ^ leii 

ed><e% the fonnpi Jmlp:uieittn ixte rviri* 

the actiim^ and are tu be dtHaned rii^ht niiiil th«*eMr,t: ii\ i- > de- 
Iklitni;* they tiuij be avoided if they are beiiehnl in irarei h? ,iua 
promnineed by a eoiirt net havnii; any e^tnip^enf janMii-'tMSi 
over the canse^ and this is the Ameriean deetrined in 
foreign Judgments are treated as judgment^ uf coiirf^ of riutr^L 
in so far^ that they arc not examinable iipim thy iiierh^,* exeept 


under peculiar drmm^umve.^. 
conclusive the Judgment of a 
fraudulently obtained. On siicl; 

Eicardo v. Gaicias, 13 Cl & P. SOS; 
Barikv. Xia% 10 Q. B. 117: Taylor v, 
Boydom 8 Johu", 173; 31onioe v. 
Dougks, 4 Sand Ca.l30; CuuiuuagHV. 
Banks, 3 Bark OOi; Biiiik v. Ilirti- 
ing, 0 C. B. CGI, Martm v, Tsichuk, 

3 Sim. 458, Sciub‘>by v, XVe-^teuhtd/., 
L. R. 0 Q. B. 155; Warrea v Kiiiirs- 
milb 8 U. C. Q. B. 407; Bivni v. 
BelclHT, 23 U. L\ Q. B. 28; Gautier 
V. Blight, 5 U. C. C. P. 122: Douglas 
V. Forre^st, 4 Blog, GSG; Cowan v. 
Bi. lid wood, 0 Dow. P. (\ 27; Val- 
lie V. Bumerque, 4 Exchq. 290; 
Bi«5cbofr V. Wetiiered, 9 Wall. 182; 
Bank V. Bulmun, 29 Mo. 19; Vau* 
queliii V. Bouaid, 15 C. B. ZN*. S. 311; 
Seutt T. Pilkingtcm, 2 B & S. 11; 
Buwb'S V. Orr, 1 Y, & 0. 4G1; Bris- 
tac V. Rathkme, Q 11. & 27. 301; 
Smith V Xicliok, 5 Bmg. X. C. 208; 
imiie V. Ca^tnque, 8 0. B X. B, 405; 
Plummer V. 5Voocl!)omiio, 4 B. & 0. 
025; Bccquet y. 3I<'Cai1hy, 2 B. & A, 
951; Ahvon y. Fui nival, 1 C. M, & It 
277; Burnham. V. ^Yehster, 1 W, &M. 
172; Poster v. Glazener, 27 Aku 391. 

^ Phillips y. Uunter, 2 11. Bl. 410; 
Sinclair V. Frazer, Dough 5; Houiditch 
V, Donegal, 8 Bligh X. S. 301; Ilali 


Hieir courts do not rccogm/.c ih 
foreiaii ccuirt wlu*di has b«’C!i 
t ;i jiulgmciit a pita of fraud 

y. Odher, 11 121 

® GaUnaiih v. Xeville, 1 Bouir, 5, 
Tariitou r, Tarl« luiu 4 M 4 S 2»q 
Bomdwr v Lawreice, <hi*«. Ih llitfi 
to; BurruuglH V, Smymau, Mcc*'* t, 
Gold V, Canimm, Cjist in ill 31! ; 
51artm \% Xnhuk. 3 Sum 45r, Fiff!u 
son y. Malum, 11 A. & Ih 179; 
llenderM)!! y. llendeMin, GQ il 2S8; 
Bank Y, Xias, 16 B 7iT; Bank % 
ILudiiJV, 9 C. ih 061; Cm w ley \\ 
hiuiv% 16 L. T. X. S. rm; Ikblii-ai 
V. Stmth. 5 Q. Ih 9*11; llamillon v. 
Dutch. &Q. Co., 8 Bio. P. (A 261; 
Bcquct V. Marcurlhy, 2 B. iC A, 051; 
Bunows V. Jcmino, 2 Stia. 733, 
Ricardo v, i}nrvui\ 12 Ch A F. 368; 
Cammdl v. Sewcli, 3 IL & X, 617, 
B. a, 5 n. & X. 72S; iuG.all v 
5Iar.dial!, 1 0. Ih X. S. 211; Xav. 

V, (Uiillon, 11 21. & 877, J'l A* ^ 

y. Worms, 10 C. B. X S. 149, Siuqi. 
son y. Fogo, 1 IL A: 51. 195, Ulat ml 
y. Dligli, 8 Bina, 335, U, ddurd v. 
<7iray, L. It 6 Q Ih 139. 

^Biuith y. Xitliols, 5 Bing X. C. 
208; Bank v. Ilirdiiig, 9 i \ Ih GUI; 
Bank v. Kks, 16 Q, B. 717; Eekill ?. 
Marshall, 1 0. B. X. S* 241; CaHlrlf|iia 
v. Behrens, 30 X. J. L. % B. 163; 
Remlers y. Druice, 23 Bcw. 141, 
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n ii* * ^ I - F* r ^ f .ii<l jiaM lidvo In^eii on flie part of 

* ' ‘ r ' \ ‘ ■' “ *‘ rinninifted before tlie 

. i * a t .iU-o : if (nunitiilted prior to the 


'leL Li*-^ lilt* t.» n.’r<L^ii judjrmenH re^ts upon con- 
M«e t ‘ and ttiUiiji tivinMl hr our courts, in 

o ; »' to I s ij* e» ‘ju'lu''iM lu ds iuUitled to the suiuc 
^ t jsOjoauli* oi our own cufsuiry, tu*t no autlio-ritv 
bu- ^ f. ‘. n inrUi'u**] luddinj d.at a fnivi^uu jinb^iniun) to the 
ra^ O' t'xon! ,1- ,1 tbuiM jinl^rnunr, < xliiijcn'Ldies tlio eon- 
^ ■ t o? bn ^ tii d;u v:>j i band, li ini'- Inn n duc’idLdi, bi ii nuin- 
l» 3 Uf I o a:n! adjiubbution,**, iLut llie itri^Fnial debt 
i'^ :, ' di. an I !i n ibi* judaunent juay be nn^d .h evidence, 

» .* ‘ i \ t .0 p.iin'ill or da iUidiant, \^itbyut a fiuiind allegation 
Hi t.a \ re u souie uneuivunty eoneeriiing fcoino 

*' t » tb “ k Ionian jinlgsiHUit. But tliere k none as to 
" .o. pu* o’. O' h d,Mv^ t,o: op 4 UMte as a merger of tlio original 
* i « e oh' , ' :,. Ibae i ;et fba? a*^*^nm|>sit Iks cm a foreign jiidg- 
'H eb-*’\r that tin tk uumd bas not pa>^sed itite* a security^ 
Ml a ; H'r li orifia ^o to operate as a techiiifal niergerd’® Ami 
r > 4n\k, neesi/^rtary to enforce tliciii in Eiiglaml, tlic 
] bo !/»> Option to riH^ort to original cause of action, 

/ I )\n b;..:.g ’"U]* oil flic jmiometit. But if it settles tlm whole 
», 'Chc*.- T'J hu !!«c panics it oughi l«) be Indd conclusive* 

:‘ 1 bcr^‘ 1 '4 fieen sonic co!L*- 3 dcr;i!dc diversity of jiididal 

i >,4 3 ^ ne. etboc m/ a lofeign judgmtmt* Wkiie liierc is bill 
.. H '* c. t c v'.cy juda^nirnt may hv iinpcucbcd for want of 
0 „ c,‘ n ol Uc* coun fsiw liie jurrle*' or the Hibjecl iiiatler, 

j. ■ V F o fa re n juriMbiiciioii fur jiidgiaeiit is as coiitdimive tm 


* a -* 't V ^ I ^ ^ V 

‘ H . 1*0 T Tc I; - : 1, a *Ciy, 

p ^ C.W,| B :n, 

u I C' g| ll'OiV 1 Ch, le"' iU "I- . 

i? L* It. H i Ui iMdi 
Id' V e ^ HH % h Ib 4 B* 

I" IH, Xhmh4t t 

II b>^| IS hm^% 

;i t T* y. Wkmm f. Lhji, 

L li If it. I?, mt 


« ILdl V OtWm, 11 East, 118; Baak 
v, llajdujg, & C. li 6dl; Smilli v, 
Xkkib, S IMrc* N. 0* 2ilS; Keliftll v. 
yimUll I i\ II. ab a) 241; Harris 
?* .^ndem* 4 B. & C. 411; €asirif|ii« 
V. rnimm. » k J. % B. mt; 
Flul^lp %\ littaltr. e m. BL 41% 
V, Siiillli, i % B* §41; 
i*!iiiiimCT T, 4 1*# C* 

mi Olilefel f* Bll#, 8 Biaf. m. 
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tlie merits as aiuI 1 *^' ^ 1 hy a^v 

defense that would have been ;Mtur:>r'ih’.t* in tlw h fr^n 

aetiiHi/ ft was *4ateil in une eana tii.it p-a- 

pleaded to sliow tliat jn^Uee laid no! doar tar df »•' : .aio :u 
the foreign acticHL lldsisnevir to pnnniud, i»iF :ho 
trarj principle hoklsj unlo’-s we see in the eit .ig/r 100" do* 
foreign law or al least some part the proeeedlfu,^^ e! iLe i‘»n 
court are repugnant to natural jnsfiee. u!id this liasetien !»e^ li 
made the subject of inquiry in our eonrt,% But it ^?eers eSear el 
the inquiry into the merits of tiie (Mse upon tin* fmUs fouinl ; 
wkainrr consiiiutcil a lief* hi that Cf*ntf ouy/^/ /r» /of re ^mn 
pleailid ilterrr^ Were it uiherwho, she ihtvh .< in la tv 
action could then try the eahc on new faet> and new law>- ; an i 
even keeping out of view that in indopendtui!; n-iu'ntii^s 
distinct systems of law prevail, it prolndole lhai in tuna iu * 
opposite results would !»e reached, even f»n fne ‘-aine h‘gil lud*^. 
A domestic tnairt, fer in>tiuu\\ in a panieiilar action iir*‘‘ih an 
issue for the phiinliff, in face of a itircign jndc:nn of n* ilii* cori« 
fcrary. Either the defendant's properly or ptOiOi MibHajm iit:y 
coming into tlie defendant V court, the deft ndanr mu^ ihephuntitf 
on the same cuu>eof action ami tlure rocovers; and bo cm a^ 10114 
as either party has anything in the uliuT iamntry whicli could he 
attached In this view, jimr so far as the piinciple is applied, is 
bufciaess intercoiir-c between the countries Mmpeiided, aud the 
sliuck is one tlmt effects the suhject equally with the fureigiier. 
Each suffers equally from tlie failure to rect^gni/.e as authoritative 
the Judicial action <d' a furcigis state, ’The only safe cimive is to 
kdl hack on what, is one of tlie fundainental inaxiins <ff the 
Ilomaii Law : veritat^ (iCfdpiiHrR It is no 

bar to an action <m a Judgment hi jH‘Asonfim oi a /oreigii court 
having jurisdiction over the parties and cau-e, that the ioreign 


^ Castrique v. Iinrie, 4 II. L. Cas, 
414; Simpson v. Fo^o, 1 X & il. IS; 
Bank v. Nias, 10 Q. B. T17; Bank v. 
Harding, 9 C. B. 601; Goddard v. 
Gray, L, B. 6 Q. B. 139; Henderson 
Y. Henderson, 6 Q, B. 288; Scott v. 
PUkington, 2 B. & S. 11; Vanquelin 


Y. Bouaid, lo a B. N. H. 341; linrie 
Y. Castrique, 8 i\ B (S. S. 1 4iHi; 
Bankin y. Goildanl, 54 3iif. 
Walton V. Sugg, FiiilL (X. C.) 98, 
Brissac y, Eathboue, 6 IL & X. 301; 
Laxier y. Westcott, 21) XL Y. MS, 

» Henderson v. Henderson, 6 CJ E 

29 a 
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' ^ “ • • ;i; ' ■■ii--;ii. •:,.» un u foreign contract. 

•> .I»'4nu, r.t of « Freneh court 
V.' a plea 

,' •■' that the action 

t>'' '! in 

■"’TV'’ and that 

EngiM. k^) us 

• [ '* I'* I'''* given jndg- 

^ ar.Hiur o' frt i'nit, 


T!h‘ record 




*«' , 


‘ ‘ r I ov 
. 0# 4;;*! 


’ 1 4 ^ 


. . ‘'”i i"/ » i.<-.ir.l before the 

-K.j i;, no i»i>jo..ti..:i H■a^ iiwdcitv 

.laiiotaM. It wa, 

• '1 M .us rxciihc fitr nrit paving 

'V.. ;.-!i tyr-i-rs jmiguioiii. having j'nril^. 

^ ^ cl''' 

'' ■'’_*■* ''* j'*'''*'’ 'V.i.x icuily a (jHc^;ioIi of 

' flia: tiso « m.r appuircd on 

/ tliat the h-cnch 

ia'!! .,i\v by evidenee j and 
-'O' tile Englixh law to the 
c,.nr:. CMSjd not impeach the jmlg- 
^ n.Jij .cj^ihe giniin.i .4 error a.> to that 

ot w.snt of jnriMlictioa, a 
•'!< g,-osin.i of fmnd in its 
^ ’’ '.'"‘'j in it.s termeor gross 

*' "■ ’“e S*-*ri !i> was jinlgt*,* or ittr 

■ ‘ r 0 -. 5 ,V..ny violation in the process * 

.'.t» Ki StiMtui 

a fort'igi) judg- 

•W tuH fM tii.nk ' 'lie- things are rjuittM-ieiif 

'i.' -M-ntiai;;.* Lei L-en at the time of the 


' ‘'t-r? , 1 '’. t , fi }, It q JJ 

•'• -«•?' '<j V H-o.jU; ,;i jt ^ 

y n ;V( v imiv, 1, it, 

4 li !. Hi 

’ V, W4tk)m<n, 17 Ooob, 

>f#9, WtsVii *. S}a«i» » Hi. ISC. 

v«t, r 


» OInciai V. BJIgli, 8 Bing. 33S. 
'I’rac V. Ibwhurst, 8 Sim. S79. 
‘ liiotrajiv V. Garcia* 13 Cl. & R 
'Ff*; Banilijun v, Welistor, 1 W. A 
M m. 

’ Sbsw V. GouM, 3 It L Cks, 

58; Bwic V. Jii**, ieQ,B. 717. 



Till Lwv oi* l. 


rm 

of titM intinrry nho^? |fi 

be iniforeed a\Lra:i}*'t tlieia, wt tlTuik lb liw^ 
boiinci them. AiJ^rhi, it the -ih^feiei 44*^ 1 ii In^n 4 ' tb. liir.e 
when the ?tiif w.iH euminuieetl n ** h? nt tlie efenei^^, -> 
have the heitefit fT it'^ law> tin tru mi a*- il i ^ 'mui? :iee 

etpre<.Ne<h <*wiii^t^ temporary alle^iri uiei Ih?1io ifmntr\, ne foisk 

tliat it^ iawt? would have lunind them ALrdti, li.inL 1: 

eleaiMipon prineipie, that if a pt*r-on ^eIu 4 iii, ar* plieitjll, t!ir 
tribiiiial of a foreign country the one in whieli he would t^nw he 
could not afterwanh w that flic jiulgmcnt of tiiat trifeaiiai waji 
Bot biniliog upon 

§ 4 : 96 . The general doctrine maintained by AmerkMii eoarU 
is, that when a foreign judgm* nt 00100*4 ineiikmtally in 
as where it is the foundation uf a right or title derived under it» 
and the like, it is eoiudu'-ived They are eon.Hidertni ^‘^hiiple 
contract debts, and the limitation^ <jf aeritUH thereon are the 
same.* They do not merLfc the original eau?i«** of aelbm* and 
cannot be pleaded in bar of an action foumicil tliereoud There 
can be but little dmiljt hut that paymenfh made, powers exer- 
cised, or sales effected, or other final acts acK*<»iiipli.>!ied, iinder 
the direction of a foreign tribunal, may be valid, when flic 
deeree under which they take place is erroneous or even void* 
Thus, a payment by a garnbhee, in obedic?nec to an order 
of the court, by which he has been attached, will be 11 bar in 
any subsequent suit against him for the wlietlier the 

procecilings took place in a domestic or foreign tribinml ; whether 
they were or were not eunelusive as ^-egartls < 4 lier parties to the 
action, for the simple reason that a payment made in good faith 
and by compulsion of law exonerates the person Avho miki^ it 
from all furtlier responsibility, and remits tlio^e entilk^d to the 
fund to an action against the ]>erson by whom it has Imcu 

^ Scliibsby V, Westenboltz, L. B. 6 Baib. 602; Bank v Bef‘bPi% \i 
Q. B, 161. ITT, S. a , OS Am 11 66.1 

« Bartlett t. Kniglit, 1 Mass. 400; ^ Barber v Lamlj. H iL B y. h» ill, 

Buttrkk V. Allen, 8 Slass. 2T3; Bis'^ell ilall v. Coudiey. 1 JuLiis ISC 
V. Briggs, 9 Mass. 462, Stevens v < 3 aj- ^Ij\man v. Bfcjud, 2 Curt C. C. 
lord, 11 Mass. 256; Jordan v. Ilobin* 550, Bank Beebee, 53 Vt, iff; & 
son, $ 8hepL 137; Pelton v. FUtner, U., 38 Am. E, 665. 

18 OMo, 209; Cummings v. Banks, 2 



T<>ni ht\ .li 


’* > N jn eonies ineki^ntaily 

:!; /i***! 5 ^ m-* \i ,?,n uhur it i'l as tlie foiiiida- 

^ i " ' » *u d M.o? r % ur tr? j-how tliat tlie snbjc'et mat- 
5 * ‘ ' ’ .* % * i- ^ !i *1 p;‘. mI ;v^. J^/dicatum, or is intro- 

‘-r* • ; ’ \ a iri u rr a u onan* to hbo\r tlnit liis prin- 

« : i V , ^ i * i , , Sfr i- n ,a d on br tlio garni*««lirn in a furei|xii 

' no ! ^ ?Mr tb',' |nrp»-o pr<»Ui**in«p liimM'lf atraiiKf tlie 
^ » ' ill'" oT^^nial rrt’d,ti^Tf,ur lo* tao inalarwiiran in a poHrj"’ 

M' .! , to law a I'fixarh of wirranrvini ila* part of tlie 

r> b ?i an npiin the poliej, or !tr a party re justify 

OiOi » 'la .t 0 » n» by \ irtiifM’f it. Fut ^.^hoiaTcra Jndgmenfc 
in i»nbi»d m/'atrd it Is wid, and r treahd as a 

] r. " , b« 1 ' • r it « ona w d n o:ly or roJlaterally in qiavtiond Btifc 
a ' ’ ^ ^ judojin 1 r whi !iot be an «“^loppid in this crnnitry, if it 

d - t -0, p it l»‘ \t fuiai and r«ou*lnsive as an estoppel in the 
- ir ’ V ale'r r \ias prononneed,* Lord Erkniburmigli said 
" • !* : i jb' Honi gating inJiRtiee on the fare of a foreign 
/. • p\ or g might lane a ^ if e rtmdoring it so liidieroiie that 

i : la o* .m 'i^^ninpsit, ami if snlimitled to the conrts of 
^ a:":} ooidd no! U? udormh In aiu'^tlier ease, the Vice- 
I 0 o,, t . f*d»! ; ** Wbenevor it h manifest fliat JiRtice Ikis been 

*! anil Holt the parties are iiiercdy making use of tiia 

b ; » I o M djn.ig'*“ tR a iiiaKf'r <a* foniu for the piirptise of doing 

t] '‘A 1 o s ft.jgian tfmill motions of jimtief, namely, of deeid- 

' ,r : b-, , d:%r^ o d ua ir <nvn favor, llio ecnirl is boiinci to 

g - ^ ^ i - , ooi an u !r,.afse of no %aaiv or siib.4r*nfo f'* and 

'! f. agodr.s! a dofoinkiiit wlio, it appears^ 

i i ^ uitb or l^id any iioiiee of tlio siifc 

^ • r ' n j’* '‘frd oin.% nor bad nny opporuuiity of clefeiiding 

'L ' f , -ro h .'i ^ndgnirrit wonbi not be enforeeil by any coiirL* 

!e 7 A 0 nf a O'lein of tduaicery in Legliind, dismigs- 
o.g *' b 1 b;, ail .idminbtriTer against uu exeeitlor, k m bar 
I r ^h^rn'to i the atitie parties iipoa 

t’io* ui'.i t:do %r *h to Amvrb%m asseliA Lord Kttiics in 

Un- * b t i* *BmhMim v. Bicker, t- Ba*% 

Ibyufv |%b.p4, : II kik nt 

» W^j4itemr I ll * Brim v. Bewfeiifib BBIwlMB. 

V. K» to, S K. a ^ BmMM i. Wellerrf, 0 Wall' 
ti$ U% 

*Ap«i« V* 4 H#Wi 4M* 



Tiir Lvw ov K'-iMprn. 


fifia 

Ills work on equity says ; A Tu ^Uii in I'y flVnn^ 

log tlie claim, uffonL an ! Jn*! 

a more extensive privilege. We not only pre^-miia if 1**' ;n^i 
blit will not admit c^f any evidence «>f U> lu ing nejne, A danu « 
dismissing a claim, may, it true, be rmjuo, us nel] a dr^eha* 
siistainiug it. But tliey differ widely in icae eapin;! : n 

declining to give leclress against a dcau'ee di-mi^^ing a elahin *r;e 
court is not guilty oi uuihoriziiig iuju<tiee: evi^n slippering 
decree to be unjust, tlm utnuwt iluit cmii be said fliat tbe etmr* 
forbears to interpose iii l^ehalt of justice. But ,*-iieb furbearuii-ax 
instead of being faiiltv, is bighlv meritorbuis in everveuM' wb% 
private Justice clashes with public luiiily. The cium^ r\ dif- 
ferent with respect to a decree hustaiuing tb.e claim ; for to ac. /ad 
eKccutlon upon a foreign decree, without admitting ^iiy o!A ^n^ln 
against it, would be, for aught the com t can know, tiMcap|a»K rod 
promof e injustieed'* So, a judgment uf an Hnulhdi conn, di^nro.H« 
ing a bi!! in equity for an injunction, to pu uun llm f, ndiut 
from inNingtlie term, Worcc.r*erddre Sauced^ asa irad'''-!n i !v. , i 
bar to a like bill by the Kune pdiitiriiT amdnr*: an agon! of do* ^amo 
defendant in this ctmntrvd But when* a court iff a foreign ciUHi 
try, in wliicdi a person died diunhdlcfb tlecith s thal A* u.w i mi- 
tied to iiilserit the dee<‘a.^ed perMuds pj^q’*«nty, ilie pndioe coiiil 
in England wa^ luld bound by the judgimuit as to tlie of 

A., in allowing him to contest a will made by the deceased, dis- 
posing of property in Eoglaudd 

§ 498. Whenever a court has jurisdiction of the siilqect mat- 
ter and of the ])arties, it is a settie<l rule of law that it may pro- 
ceed to adjudge the mutters in controversy between the panics, 
and render a judgment whi<'h, until revmved by an appi ilcc 
courtj is eonedubive upon tlio ]>arties and their privies. Then* ^ 
also another role of law that is n^que^tioned— that a jndgimmi 
merges the cause of actioiq and that no action can tliercaitcu’ be 
broiiglit upon the same cause, but it must be upon the judgirit-ii% 
Under these rules there can be no reahon why a judgmeiif !n*i ween 
the parties by a court of competent jurisdiction rendered in a 
foreign country should not have the bume force and effect. There 

^DocJioai v. Crispin, L. R. 1 H 

L. a mh 


» Karnes Eq. 365. 

• Lm v* Beakia, 11 Biss. 23. 
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A ' j * M . 1 * VMM 4 r In ^l:Mui^}|i: iliat tlie party 

V. . :.M ta* .o.c!ior*ty of tlcv voiirt, if he was the 

iM* I ,*i " iko tio» piopi^r tU t^-k i^xeroh-t* authority over 

! " M '7 *i/’ ^ pr^H'O'^w or him notice of the 

|- 1 ^ » * - \'o .1 ‘'i-OM i:,iul :h*' of coining forward to 

i; i> * ‘ 


\ • ' - . M'"* :y/.y the tiler? a foreign jmlgineiil 

i; ’ . - 'M poM. t‘ ;, thy in tluf rourt from whieh it pro- 
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M ,.7 H‘mil %:tio or had luitlce^ or 
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V Filltiii^*f0tt, 2 B. «& 8. it; 
lhu% \\ Ikriliiig, DliiO* 545; Cas- 
%T^m f. !wni% L* IL 4 H* L» 441; 
IKukr. Ilnriliiig, Oa B, «1. 

® CoaSifi I^wf, § 4®. 

^ MoaTM ?. I>tiagl«ii, 4 01 l 

$m, 

^ MmVm V* Im* Co., M M. 1* 
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The Law uf tLinFFEi 


all nations requires that no comleuuution should lu^ •! 

behind the buek of a man, who 1ms had no oppoiliiiat} appt 4t 
and defend his interest, eitlier personal! v or bv iii.- r u p* 

reseiitativesd^* 

Foster^ refers to a verj old prenahed In Mipp^ef of this 
doctrine,® I have heard it observed bv a verv !t air.edi tn.ui/' 
saj he, even God, hiniMdi, did not pa?*.** s<in*, non r»p'<!; 

Adam before he was called upon to make his ilehiiMU 
says G<k 1, * where art thou ? Hast tlmi eaten of tin* irtH* wht‘r^ 

I commanded tliee tlmt thou hhouklest iu«t eat Y Am! the >*iniv 

question was put to Eve, alhoA The uIho'c 

somewhat irreverent, appears to !»e in favor with the jiidiro'^, I: 


was cited with approbation by 3 

* Ferguson v* IMabon, 11 Adol. ^Sc 
EL 179; Buelianun v. Rucker, 1 Camp. 
63; i'iiriin v. Stewart, 1 Stark. 527; 
Houlditch V. Donegal 8 Bligh S) 
838; Rex v. Abp. Canttubury, 28 
L. J. Q. B. 174; ValU'e e. Dunienpi<‘, 
4 E.xch. 290; Brook, in re, 10 C. B. 
(N. S.) 403; Sawym' v. Ins. C*o., 12 
Mass, 201; Bradhtreet v. Ins. Co., 3 
Sumin 000; Alagoun v. Ins. C<^., 1 
Story, 177; Rangeley v. WebMcr, 11 
3Sr. n. 209; 7Vernw’air v. Puwimg, 5 
C. J. r)O0;BBsell v. Brige:s, 9 Ma-^s. 
402; ConnnoiuveaUb Bietm, 17 
515; Woothvanl v. Treineie. (> 
Pick. 351; Hail v. 5ViIlimm0 Pitk. 
232; Shuniw'ay v. Stillman, 4<’o\veii, 
292; Holt V. AUoway, 2 Blackf. R?S; 
Field V. <ilbbs, Petei.s C. C. 155; 
Lincoln v. Tower, 2 .McLean, 473; 
Gleason v. Do id. 4 Mete, 333; Steel 
T. Siiiilli, 7 ^y & S. 447; DavK T. 
CoimeUy, 4 B. Alun. VM); Bank v. But- 
nmn, 20 Ale, 10; Kittridae v. Loimer- 
sou, 15 X. H 227; Aroulin ?. Ins, Co., 
24 X J, L 222; Smith v. Smith, 17 
HI. 482; Rae v. II ul bent, 17 111. 572; 
Black V. Black, 4 Bradf. 174; Judkins 
V. rnion Co., 37 X H. 470; Rape v. 
Heaton, 9 WIs. 888; BrasswcII v. 
Downs, 11 Florida, 02* Folger r. Ins. 


uu!e, J.,,* und by Lyle-, <fd 

Co., 90 ear. Po.y JrakmiuiM 

of other Staton. Ahhhl v, Eifiiicy, I 
C'onn. J'-O; Deni <m \ Hub r» i . ;*:* 
50S; Ft sPou V. (* iiih k. ^ Julju^ llfl; 
Slnnnw'uy v, Stlllwuii f# M t mi ||L 
Fulleiton V, HmUoii. II \f '!i5. WbU 
^onv. Ibmk, 4 Aleic 313. llhcletfx. 
Popes 3 Ala 552, Biiiif It r \ 

4 111. 53»f»; 1V< k li v, Syk« s Dl !ttH 

WilMni V. Jmk-on, lit AIo. !li0; 

TInanpMai v. Knuw rl 15 III 115 
Rogers Rfigin’H. 15 B Him 3*1 1, 

V. AVIn‘elo«‘k, II f udn 2«b 

Ilindmati V. Aha kell 3 la. ini; Ho* 
Ian V. Whitney, 3 hnl I l(t; Xonuuni 
V. Cold), 15Te.\. atiit. Kant' v. i 5n«k 8 
C’al. 419; Carktem Be kb ad hi 
Clay, 501; But/td! , X* *'*er, I 1; 
588,' Xorwajud v. i ulih. 21 1 c\ dU . 
5\arrcnv. Alci'arthy, 25 Id *95 
V Frank, 25 Id. 125, Lv’vium \ 
Jarvis 32 III. 3IM, P»fJa..d \ B 
win, 22 la. 328; Butidi an v, \\ « c-sr 
1 AV. 4: .AL IT'-. 

sBmitk'v’h (Aims Fuiu*^in*% 202 

1 Str. 557;\\mir. 170, 2 iA. lluvui 
1334. 

3 Abbey v. Dale, 10 Com, II 112. 

* Cooper V. Bd. of AA'orks, 14 Co» 

B. (X. B.) 105. 
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In nurrinj:^ the |ri*ner:il principle is^ that 

lirfwrtni p' r^ei'' ^ it^ In* detndcil by the law 

nt :%<• pa^^euLift n 5 *^ crh-hriUHl. If valitl therCj it is %’^alid 
i‘Ter\ wij»‘i e. It ha-^ a -* tthlipff.ty t»f c)!>l!|;*atierL If invalid 
!ht rt , ih invalid i*\a*ry \vlit*rrd The ni^Kt pmniinent^ if nottlic 
oii-'y krjMvni exeeptiiat- tn fai*' nilv, are inarriuges involving 
pu.\\i;a!iiv and in-a ; tim^e pruhiUited l^y tht^ public law of a 
OMUiitry from nnaivt^tU j'Htiiey : and tlUKe tvlehratcil in foreign 
bj .^ubj^ e!.^ ru! i: bag under special eirciim- 

fn ih«^ benefi! of t!ie Luvs nf their own (Hnintry*® As to 
m»!'!i !iei'4 eolftirridng niarr!agt\M\ Hum» Enadbh Jurists sccni clis- 
pr.^e.l !e euiifiar witii those of Seotland and Aiiuu'iea, in giving 
Of !} rifi the .^aiiie caujelt^ivene.-H, bnve and c?ffeet. If it were 
me as Lord liardwieke rdoerveiLthe rights r‘f uiankiiid would 
he very preeariHiis^ }Ju! others, coneeding that a judgnnuit of a 
lldid eoiiiory* mi the validity of a iiuirriage lu^t within its 
ten iforJes, nor had between s'ubjects of that coinitr}\ wimkl he 
entifled fo credit and aftontiun, deny that it would bo uriiversaily 
liiiidiiig/ 


I bill. The first section of the fourth article of the constitu- 
tion of the United Stiites declares that full faith and credit 
slrjkl Irtf given in eacdi state to the piddicaetSireeords^aiHl Jiidicdal 
po^eiedings nf every f»ther stated^ The kinriiaged" says Mr. 
dU{«oee id is punitive and declaratory ami iiiipoils that it is 
iifitiehd to givs» them a inure eonehmive elleieney t! ran foreign 
judgiseuitH ef triluaiiuL imt>ide of the United States, and ihat they 
shah !«’ as I'ouAioiie a- duuiesth* juiiginents. If the Jinmiicfitm 
«0 tbeeuiir! be esfabii.--bed, the judgment shall becoiieliisive as to 
its iiierim. Uy tiie long e^tabIi^!^ed rules of coinmon law, both 
in Knglaiel and Ameriea, foreign judgments were prima/mk 
evMenee of Li;eir own eorreetne.-s. They might l>e impiigiied 
lor their inju^tiei^ or irivgulariry ; but tiny' were admitled to be 


^ CiMill I W, Ii04, 

Morrell v, Dirk^y, I Johu. Ch, 
iral; Emil V. WIektyv 4 (h 4 % L 

I'kma laiiiHay, $ Vmnch, 

3lf. 

* Story % Cmi. Lma, §$ 80 , 81 , 
im 


® Roach V 0 arviin, 1 Ve». Sr. 157 *, 
Story’s DhiII 5113, 59S; Bia- 

ekir V Sinclair, I Ilagg, Coaslut. E. 
2&4; Seriaisiiire v. Scriowlilre, t Iltgf- 

* Story’s Oimmen^riiS cii the 
itSmtIou, g§ 120?-lS&t* 
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The Law of Estoppel. 


a good ground of action heiw aihL^toud tinninitil impcaoliiHl and 
overthrown by competent evidem^c, intrtHlunHl by the iidverro 
party. It is hardly conceivable, that so nuicdi Hdiintinie 
have been exhibited to intruduee, as berwitm i»onfctli*i.ilcd 
states, miieli less between sttites united iiiuhn' the same iiatiMied 
government, a elanse near!}* affirmative of mi ostabli>!iiHl rule mI 
and not denied to the liiimidest or most distant f<n*eiirn 
nation. It was hardly snpposable, that the stales would deal 
favorably with each other mi such a subject, where they cuiiid 
Bot but have a common interest, than with buTiumers. A nmtae 
of a higher kind must have directed them to the provision. It 
must have been to form a more perh^ct uniond'’ and to giu* tti 
each state a higher security and euntidence in the oihcrL by 
attributing a superior sanctity and conclii^iveness to tlic piibdc 
acts and judicial proceedings in all There cmilt! bt* no f^bjofoi^n 
to such a eoursc' — but many rcjwons in its favor. Tin* ‘'lattes 
were united in an indissoluble bond with each other. The com- 
mercial and other intercouive with each other would bo con- 
sistent and intiiiitively devorsitied. Credit would be evor\ where 
given and received, and rights and property would belong fi) 
citizens of every state, in many other states than tliat in which 
they resided. Under such circumstances it could scarcely coiH{i.t 
with the peace of society, or with the interest and security of 
individuals, 'with tlie public or with private gtKcl ; that ipu\-tions 
and titles, once deliberately tried in one state, should be open to 
litigation again and again, as often as either of the parties or 
their privies, should remove from one juri^dictiun to another. It 
would occasion intinite injustice, after sucdi trial ami dtan.-iim 
again to open and re-examine all the meiim ot tlie case. It miglit 
be done at a distance from the original place of the t run-action, 
after the removal or death of the witness, or the loss of other te.-ti- 
mony; after a long lapse of time, and under eircumstances wholly 
unfavorable to a just understamling of the case, 

§ 502. ^‘‘It might be said, that the judgment %viis unjust iiprin 
the merits, or erroneous in point (T law. If this was true, it 
would furnish no ground for interference ; for the evils of a new 
trial would be greater than the cure. Every siieli judgment 
ought to be presumed to be correct, and founded on justice* And 
what security is there, that the new judgment, upon the re-exaimi 
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in* ji'-u !iinrt‘ ^n^iiformaOle to the law, than 
t!,t ! \\ :, r ■'ta*# n.iH a r;jlj to proi^aiiti that the Jmlgiiieats 
f»t s' 41^* h tUT in law ami jii.-fitiee tluin those 

M'f 4‘ “ ‘n:.or -'''4:^ f Ihit' I vl’- of hitroiluelug a general system of 

r- ^ \ t' ja f.roal j)r*^^'«‘»‘»iing'? of i^tlier stateSj iTliose 

^ ‘ a' i'eniioUa ♦dai la ‘-0 rights are so iiiterwoveii 

w o. ^ %r i‘ur., 7*. ‘Ill i f,ir nay -upjntKiihle heiitiifs from 

o, ■ 'a ^ ::or jnahv in a frw e.ois. Sudi imist have 
h« ' n lo ‘ *'f r.j» framu-s of the riinstitiitioii of the 

1 ^ as h*y 3 o3ilj, iii!f mh‘(l ii) give faith aiirl credit 

" ' ; ''h h'* 4 . !i*, . * r-h aii^i jada^lal proee«* ling^ of each of the 

M /' » 'h 4“ 1 » 1< ngi M ilio-o 4if foreign uatioiis aiiJ iiilmiials, 

hn' " 4 ‘ ^ *\f ‘0 :*.3 . ' .hh ftnd erodit, that i% loaiiriimte tf» them 
j’o* oo 1 ‘'n ^ viThy, ^o fa i? lingv finnoi he cirntradicteth 

♦ ^ * *r/h ^.^ ’n h?'gio3u.‘ih any more tlian in the state where 

Thraot of M iV ITllo. eh* illh has declared 

flu’ ’ * o4 and judiehil proret'diings auflieiiliemed as hj 

f{r pfMwhh ^h dl t^n ]i faith and ere*!ir given them hi 

m e.»nn tthhiri tin fnitod Htate^as they have hy law or usage 
in do* fonrt** of ihe Aztv from whenci" such records are or slmll 
ho t do ?n H» tha^ mlu'ii piudi rceoiafs arc aiitlieiificated as the law 
pr..7dda^%, it gives theiii the same faith ami credit im they have in 
♦lie st.&te froni mhieh tiny are takf»ii* If a judgment is eoiK!lii- 
sii** h'f the st.ge it i**. prommr.eed^ it i*- oi|iially coiHflnsive 

evory vrhere- If re*c,\uiidnahIo tiana*, it h open to the same 
in ev^^ry otio-r state* It Is tlicrefitre put r^ii the fooling 

of a don;e#tie jndgnienf* Ilui M/.V hpf jorwi/ <i#i htijuifif 

/?d'' fh>^ ofV/ie tt'fhjhh^it Jwlymmi 

ir O' #/ov f^r f/o‘ }^hjhf ii^eij* iu 

e/o* ur Whatever plea 

‘On e .^d to ,1 riitnvoii in rhe state ^vhere rendered, and 
} on*^ e^ti hc phaded in any other mirt in a sister state or 

of Fsihv'd StriU'**/ 

Hl 4 h ^4 a V. SWlifftl, jm, 7 Craado 481; McElmeyie v* 

%I4 II is-4 f . B Im k .% Pmti. mi ViA&t. U !\i, 313; Jaccpiette v. Hug. 
IlnTHOV II* M'4 r/ri, V* mm, S McL iSi; Amit v* Amili* 

4& Il.irli 1^16; Harris v. Fwacli v. Peii«,l§B^ 

Urnmn'mil tmtm. E mi lUihliont^ «; F^i»e v* Sdi««ct#iy, IS E* I* 
f, loir^4t Ahk E ZUi flwr- 4#. 
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The Law of 


§ 503. Bj tlie mul lawsi uf tlie ^5*^ 

United States, tlie Jodieial deteniHiiation.% siieli as 
ecnteneeSj and decrees of tlie Farions Suites id ilie Vulivl 
States^ are invested with same forec azul efToet iiMnerjoiLr 
State as they have in that in which they are renth‘re<h and iljey 
not only operate by way of estoppel,* hut by way of iiit'ra* r 
suits brunght upon the original eiiii'-c of aetioin but dhoy noi-f 
be declared on in debt as oldigation of record, and iior in 
sit.* They have all the presumptions in tlieir favor which * li.-t 
and are accorded in the case of domestic judgment'*, and 
absolutely conclusive of the facts and the law, unless if da»wii 
that the tribunal in winch they were renderini exceeded pow 
ers in taking cognizance of the cause, or that tlie pirfic' vme 
not subject to the jurisdietion uf thecmirt, and a judgiinuU may 
be impeached in another State by showing that the Iribiiiiul 
lacked the necessary jurisdiction to render it. or that the mu ire 
which natural justice and the principles iH' junVpnnlenre roqnire, 
xvere not exteiuled or given to the <lefondant; and tlio wmi of 
notice may not only be shown by proof afhnul/, when the m^ord 
is silent as to that matter, but in opposition and contradiction to 
its averment. 

§ 50i. A judgment of a State court has the same coiicdiisivo 
effect, though the suit was conuueneed by altaidstiiciif, if the 


* Con^t. Art 3, § 4; Act of Coag. 
179D, cb, 11; Phillips v. Godfrey* 7 
Bo»w. 130; Rogers v. Rogers, 15 B, 
Aloa. 535; 3I<‘PnrL'md v, While, 15 
La. Ann. ubl; Mills y. Duryee, 7 
Cniiieli, 4Sl; ilainpton v. [^IcGoaneU, 
3 Wheat. 234; Ab'Elmoyle v. Cohen, 
13 Pet. 312; Borikn 'v. Pitch, 15 
Johiw. 121; Andiews V. Mi)ntgomery, 
19 JoluH. 1G2; Randolph v. Keiler, 
21 AIo 317; Evans v. Justine, COhif>, 
117; Burns v. Belknap, 22 Vt. 410; 
Pollertoa v. Horton, 11 Yt. 425; 
Hoxie v. XYright, 2 Yt. 2!l0; Davis v. 
Connelly, 4 B. ilon. 136; Hensly v. 
i Force, 12 Ark. 736; Biichamm v.Port, 
5 lud. 264; McJiltoii v. Liw, 13 111. 
436; Sharman v. Morton, 31 Ga. 4; 
Butcher v. Bank, 2 Kas, 70; Thomp- 


son V, Emmert, 15 III. 415; Luwrinive 
V, JarvH 32 ill v, 

son, 18 31 d. 502, PiiO*li»li v. Cluikgl 
Harr. 211; A nil *^1 ! tnnr v . Cu o eip c 
D.dl. 303: iI«»pkiiH V. Lie, 6 Whra! 
lilO, Fliumway v. btdh.uiiu 4 
203; Mayhew v. Thaidiei, li Y l»i if 
12U 

Cun Dun V. Biane, 13 A A, 
Blotigett V. JohI.ui, r> Vl. h>-»3. 

eer V. ll<M‘k\'^ay, 1 t)hiu 230; I ii^v.y 
V Speight, 2S 'Vvx 3e,h \\#r!roi 2 \ 
Pawling, 3 G s%J. 3hih li R Ca v. 
IVimie, 14 hul 3s5; Bakiu- v, lUieh 
13 Barb. 132; Tayhu* v. iJfjydiJi, H 
Johns. 173. 

® Benton v. BiirgoR 10 K & II 240; 
Ins, Co. v. DewoIC 83 Pa. St, 4*1 
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ilrft'if-iiT'.t a|ipi iij.s fa *4 |Mri in the defense.^ So^ if a cor- 
|iur 4 :*'tn, :ri ^mv ^:dh\ .u!owed to truii^aet business 

III un i*i^iuu:uni tint M'rynvof proct^-s an its agent shall 

be ji.oiJ M^rvna* up.-^n the e^rp^fiMlion itndf ; a judgment tliiis 
<du a- ur .’:lt‘<! to the faith and credit in the former 
S .i,te ,n Its t;te li^ierd Ibi! i? haniLe fuiveand effect of aclumes- 
tm jm;;,^!nesit hi aijoil^er State, only so fur that it estops all 
into Hnhjee! iindten ?iuhjem the t|imlificatiaii that 
luty are o|’sen to iisqiury as to the jnri'-iliction t>f the court whicli 
f'endofed bni'un 4-5 to inj? 5 i*e to *he defeiuLiiit, The Judgment 
a State eonri, mu revmve 1 hy a superi^.r court having Jiinsdie* 
fioiu nor H't a>idc 'oy a «iircct proetnniing hi ciuiiicerj, is eonelii- 
Avv hi ah the courts of lie? otlRT Slaies^ where the subject mat- 
ter of liie CiUiluoc'rsv i^ the same/ 


I IAKk Tht* Supreme (hnnu of the Ignited States^ upon the 
i|ii(*Ktio« td“ the concinj'iveuess of jmigmenta of other States, 
i^iiid : Arfich* four, section one, of the Constitution, provides that 
full fahli and credit ^iiall im given in each State to the {niblic 
recifrdi^, ami judicial proeecdingi? of every other State, And 
llic Cmigriv*? may, In" genera! laws, prewrihe the nmoner in 
ivhicli Midi rviwU shall he pri>ved, mul the clleet thereof^' Con- 
gnvti ha.** exercised that pinviU", ami in elfect; provided that the 
judiclil n^cardi^ in one State lihall he provetl in the trihiiiiairt of 
asioihcr* liy liie atTc^utkm of tlic clerk under llic sea! of the 
cMurn wills ihc «^er!i!icafe iif t!uj judge that the atfe.-falioti k in 
*hic S'C’iJi. That ^iicl} iveordf^. ^o amhemicutesi, *%Ini!l havewicdi 
Iddi and errdil given to them in every court in the Uiiiled 
a* they have !n Itw or UHige in the courts of the State 


V CU \V;ilL T; 

*-■< d'l"?' u a’j, ni , i'hrSt- 
li;u • Il'C'-f o % sK. Ci»o. Pane r v, 
i\ !i ihm. Iran i\ h Ymr-, 
U llu%, i;cy , ILa?> 1*. ILudMtiaii, 
14 il-aa. UtII ; IVluci v. I'iciacuc, 
FiC* tW. TiiiilTu' \* llo%jiOgC0 
liaw. UMi V. 

I How. &$; ilafik v, SloriiiiUe 

II FcS. W; Eklr«4 f, Baak, IT WmIL 

mi. 

« Im Cp* V. Frtncis* 18 How. 4M, 


^ w 5 Wall 

mVew V. Udell Ilk M IL 4Vy Maulin 
V. ins (*«»,, C 4 X. * 1 . L. C’iC; Armoiy 
V. Anii*’n,U C’wwcl^'ll v. 

iiH. tkn, i Sc. i\ iliiriwy v. 

44 3 Io. BIT; Ziiiiiiirrittaii V. 
im.sdrr, 113 Md. s374; Cliio? lirtinc 
nui; 4 Js, Cl 5 , *t Eq, frCd; v. 

KeriM.SI Lti. Ann. 81 ); Slaiinotti v- 
Clmk. m III iiS; Frtm* w WmmtK W 
51; Cljmiiier v. Cooker^ la. 
185; Street v. Brocklej, 58 Ale* 8#, 
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from wlueli the fsiid reeo’aL wen’ <>r .4i.i ' I' 

tlie of tiio u: Uhi* 

prct^eiitixl to Tlii$ ooiirt, it \\\\,< atyi:r4 th .* 'ii'‘ 
for tiie ad 111 ion uf fitAi rooor^i,-^ a- 
tlecdare their effort ; hii: th^ etm;’' * - 

timn and hold that the net > : 

when duly imtlunitieafod* ^ha i h;or<'^ in ^ > ‘y » 

United the i^^anu? faith an^l ri’r'/" ‘ 

oonrt from wlieiiee ir w:i> t**kun*‘’ ll ] o- 
aftlrmed the nik\ whirii b up; »duh' in .d: . 
appears that the eourr laid n v*:’ n h 

defendant was duly servi-d vrith pn-e- ><., 
defense^ IVhtU'C the pvbilbb'j^n I i";-' * 
cun^‘l^^ive fur ad piirpust h. utul ^ n.e < p? ut 
tlie meritsd And this b a!l dut i.- ’ .i» 1 v. 

a judgment if tumchisive in tjjr Snotf wioU'' i 
pive in every ofher Snite, 

^Siat. at Lartre. 12*3; D'An^v v. p,x 1:3. llu'iUUu; V, ^ ... 2, 3 
IvHcluim, 11 ilnwarn* 175. Win /. rr'. ii 4 •, u ► 

* Mi 11«5 V, Diirvi 1% 7 rrunt'h. «"’U, F. u i < e 1 7S, Xra* 1 X v 

® ilaiupitm V. MiXV*i;;vl2, a WIv an M‘ *''• S \ H '; . 

333; TsatioikH v\ 31 Hmiv. V ‘luVn ,i , v r 1 

303; D'Arty iO ichma, U li^av. *U », Iv.’.'.u: 1 ^ P, ' 

1G5; Web'^ter r. Uri»i. 11 lb»a. 4^7; ibn' *. 1 au' \ ' . 1*.^ , 

Mi'Elmoyir v. ImIsmi, 13 V>'. 313 U'l ^ I’,/ ' *■> > *■ i ! 

Ifarris v. IhitCwniAii, 11 il^v*. i; v, .1 a » U li % 

ilupkii2< V. Lw, n 1*40 4 .' ''M 1' n e, ^ t .. 

Peiiiiin^ltai V. UieHMin 10 if*rW. o’; 3 ^ • , 1 , 'a' 

Ckrkt' V. I)u}% *3 Wk Kanre L a** 1 Uu - i“ , i 

'Miimlvl n LciAk 17; Wr’-kna.: M , v N ' , 

FawIiiiio5a. A't1,5uM;Baakv. iruik. . i h, rP**, ! . , 3 

7 Gfil, 4i3; "Wib'inK v. J;ttk""':k lU >i a,3'*’o1F" 1 " O. 

P<‘t. 511; S%iiot-r V. Lum. 3 iBw. am 4X1; F*/Pi. , i '7’. m-'*,. 

lliekt'v V, SU’Wart, 5» IPav. 7t;3; Ilf-tehui ** .4 *1 ’*! '/'m, 

\ oorliee4 V, Ilauk, lo iVt, 474; Kllam K; *,u v latau'*- ..• ' , Pi > II 

T. Picr&yl, 1 l\*t. 33*5 ; U. S. Air»‘* 3‘;7. %\ >' Pru « ‘up,%uo 

<lo«i!o 0 P>'t, liOl; Wnaumnyii %\ 1 ^:,; v t,uU% 3 ikP ‘A-h; 

Beny, 6 ilow. 540. Iki; .ui v. KtikyA-.P PI Vrk IP; 

V, <1 403; MrLHi*^4 v, fP ;,044*uu M Mk 4*4, 

Bank V. Baak, 7 Gill, 430; B*4b#w:4 iku*fuvm %\ Im 4 *>, 37 5So^ P|4; 

V. Ingliiiiin 3 Vt. 575; .SImriaaii %\ Ga^swuy v, Ih'isHnn 11 Ark. »!; 
Morton, 31 Ga, 84; Bioiky v. Tapp %u Iksiik. I'M. f. 

33 Wis. 3Ti; Weriiwag V. Pawliisg, 4 Ikitop 3 Um%\ liPi; llulifft 9, 

Q, & J. 500; McElmoyle v. Calsen, 13 lloilget, 1 Unmm, 2tt ; Sf^iwr t; 
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'* ill iliii various 

^ rr'iiO-n^d in one state, wlien 

'e re - ^ :\;i 5»i-i<nf an aefk^n in another 

, \iu ,,-vvm: t*;ei h.‘ 5, nun! in wliieh this ques- 


i ' n 


^ fi' 'rnrOs-’a n., ,n*(t mtrriv 

■ irruiioiwhahle. The 

V 


F .Fnn FnF.kS: .n ha d 

1 s 4 Fi :i ^ i 1 0 r n al 1 q it es« 

*! ( ” 


- '' . '.4 .4 i-r t u *' i^n; Mi a*'!s of (' u' 

igrnss iir the ciiii6iir.io 

ll-'l 

'F Fi 

'* F no • 0 F' r '*'1 u’m inv*s4'i'*L**— n. 

alwavft iiwUnei! to ilie 

f! ' ' 


h 0 f n h; ja U'U'Sr ^ whan ■! npa 

:i ill oFiicr states might 

t ' z * 


Ml .* i 0 y,‘ 'M p,- gj*M;'vl '»i w.i’i;; *4 

’ jnri^‘linuim over the 

P n “ 

; : i 

h', t uh^Min 'htt 1. L«H^s;oio h' ' 

h'* iniuh {ivnilahkn It 

"A, A 


00 . ' ^ >’.M' M, ia^'nip-oi r, Wli 

oiij 00^ was doeidef! by 

T , : ' : 

i . o 

' " 'i 0 '' i " <p.. ^ nz’^i o'j* i.io.y' rA>t 

■4 or dofinirFy settivih 


*»e , *01 ea” j' ‘'-e'l* tiie ^ann» rinirf S4i'!: "“TIh/ jiirL^Oh 
^'f 0'^,' e-n'^ r';e, ' h i h-‘rh V Mv^-r a ^nhjl'el iiniv he iiiquirtul 
i'- ► :» I ’tt ' .y n-’ :ri‘ v.'j,? ;* iuk* pr in the fonner are 

! i;:. ei anh’ h* h^n; tie? iaiter !y* a party elii in iiiij tlio 

'h p- ' and “tlie rule prevails whether 

^ ' ' '•'/ ^ n!, ’ h.- 'F'/n !j*v»'n in a VMiiri of adiiiinil:?. 

v'i.. ■' ' ’ n-* Mint, or VMur: ve!iuiu#u law, or tvlicflier 

F,*' j -'h." ?%ho In-'.'" r>rhfS} nndivr i!ir laws uf imiiinis, the practice 
hi ' . '/y, t,4'^ innnh’ipu! law.’* ni States/*^ 


‘; *'.f ?hf' i/?etrl k ba^^od Oil the fidk)wiii|tt 

:; F. F iV. 1. of the epnstiuition of the 

Fn ■'- /.•' * po’*’ .'i ■' Fa jt, full uiF: ut)4 twedit shall be given 

n ‘ r "in' p’h'fF.* r^eords. and jiniicLil preH‘eei!iiigii 

i"'. ' : i. r : mi4 Fa. may, 1 . 0 * general laws, pre- 

niuntn'/ m vFus,';i av!> ami prorinHiings hliiiii Itc 

I'i • , ; . 'h F » fji tl’aTi Fudor Fn.* |riWef thus voiilVrreii, 
r. y-n,''* “ 1 ."' Tr" Ml May if!* I ITOo, wiiieli proviiled that 

•'* .^r,4 ;udwhF poweediiigs nf tlie cmiirls of aiij stale 


r*M'» 4 W '.v I fOi’/' . *iS»a v. 

|i4^' ,v. PT %\ ltra«'l;*e'>n 

F Vv lil, 

iki!m T. F»li«n 1*1 1'li 
V., Vkifkf, 'i-4 Ikk. V, 

o Hkyrr r, laM, 

• Itek i ?t, 

II#ll t IlMlil, «s 


FalsMa, M lark 2IS; 
mmn V. Ikloa. 21 111. 37S; Eawtelpk 
\\ Keilf-r. 21 Mo. W#; 0tta» v 
llowd), Ita Ak. 144; MclalcA v* 
Ow^rnwo^ifh 15 T«* 114 
- if imimn 

^ Willlttit V. tetf , S Hw* ^ 
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pIkiI! l)C prowl or in any r - ^ ^ ‘ ^ ^ I ^ . 

Stalv^* by the alteiitaiiim of tV ibnh 1 ^.^• ‘ ^ 

aiiiH'XiHL if there be :i ?ivih *' ■ t ' * ’ y..r 

JiiilgCN c*lnef jii.<fin\ or pro^hiinj ^ 

that file atte<tatit*n ’> in tlmi Onnun An i w- 4 

proeeetlingf?, anthcnticatr*! tu an»ri ^ ■ I o. - ; ^ i on 0 

cretlit iriven to them in eviTv e«»urt witiehi t:r'' I ' "• S ** 

they have by law or inapro in tin" cN^ml^ too t:. n: v. h* 
i^aiii records are or slial! he 

What acts^ recoriLj and jmlici.d procf^?*d;n,j'« aro minthd 
full faiili ami credit ami wlm? a judirmsmt of a c «i7t *4 a ^0 
that imports absolute verify i 

By the act of 1700, a jm!j:monr which v ui rO Pf 
where remleml become^, in tlio (♦thiT 4 «h'‘o n( v*’^^ *t L i 

re-examinabie upon tlic incrim. l>ut if 4 le^? ^*ery uhh t 
another state the efficacy (jf a jmlTcmcut amdri*** p* m<niMr yT t^v 
that can be enforced by execution. Tu I* fhji^ in 

another statOj it most by action he made flu* y; Sz^n'^n? •»( udi 
other state. 

Hence it follows that in an actirm nn such jnl^nn n" in aiuciu- r 
state, whatever pleas would be goini in the ahcTe rend* rf»t| 
would be good in such other stated 

The constitutional provi>ion was me i:in-nd^*d n* c cif* r a le w 
power of jurisdiction tm the conrr*^ ef anv 4te, bur l * pr- "/f* 
the effect in other states of the aeknowiefi.e d j *n 

persuiib and things within the Kvr»y jndj’am/ • 1 L'>!\ 

for its force and validity^ on the compcri ucy .m \ vC !»; 

tribunal which pronounces it, and nay !)e ud i > -h i 

want or failure of ju^^diction over tiie e*.r,‘ or 
percon, even rliougli ab^dutely caundu'.he in r par': o/ /» . 

The manifest de.>ign of tlu^ eoii^titution wa* Im ^d'.r f i,e',3 uud, 
effect to valid judgments, ami not to emdde the 4* , in-, of vmo 
state to exercise a usurped or illegal aufliority ijver the 
of other states of the Union, who are nut aiiieiuihU: to llio JurL* 
diction of the tribunal 

Without the constitutional provision ami the act of I i&i}, llit 
Judgments of one state would staml in the tribiiriiik of lliiHiflicw, 
on the same footing m foreign judgm0nt$, ami unlj Im rr#pteted 

Hampton v. McCoaaeih S Wiml. SM. 
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TKitiuii'^jj aiitl 3 u>t as a duty 
i"rL'K*:ir arj i^i^* Lur. 


a 1 


T' 

I ' i. ^ * ! 


A A- l.i!^ '-a jnN'vi-ionof the coiistitotion, 

.'*n v.'!:.* ii? li ,-:atnti\ bfcin the subject 

!}y iit thi< eoinitry, both State 

j A>Uv^ni:h ill** \ expre.-^NrO tlie beiicli^ in 
»‘f s i'avi* !a«t in rnerjtih'ly eoiiifideiit, nevertheless 


r* : ’ hm I jia^ been renebi*?! uhii^h now have become well 
>A' d iih ^ Ml L»u\ tnv.^e, pliinly, niay bo placed the 

that the jad^nients iff other states arc not like 
euiabu-ire on the point of jiirisdictiom 
Wj«^, u 4 drrid*»!n {wommneed e\rfm i&f'm/om/wn is put in con- 
it is eoni|N*!eatAif? a defeiist% to .diowthat tiie adjtnlging 
tn'Aiuul inn! no jnrbdiefiim over the persim or ihcMihjeet matter. 
Tio* prhi‘njne is, tiiat tlm constitution and the federal act make 
die Juflgiiionts only of fitute courts having the right to lake legal 
roeih^anee of the ronchtsive of the rights involved, when 
ispoii ill mmther ftiite. In Mich a suit, therefore^ the ques- 
linn of JuriMliction m always open to inquiry. It was the inten- 
tiMii of the of the United States and of the act of 

Chiiignvi?, til give to the jmlicia! proceedings of a slate, when 
twio^ferml Id aijoflier that effect %vhieli, upon geiienil prin- 
tllHVA nt law and natnni! justice, such proceedings would he 
riidflcd to, williiii s!ic lernfiiry where they originated ; that the 
j-’idemimt, if the coiirl n^ndenug it was not po^sefisel! of jurisdie- 
lAfi oijff the 0*0^% w;i> %*oid uf home, und, cyiisecpieiilly, ciiiiM he 
hwrtun wi^li foree win*!! Hied upon abroad : and that judicial 
ovc*r ?!ie pernm emild not be acquired witliimt tlie 
rr.itiMii oi the defeiKiiint, he being a noiorei?idi:iit, was siidi as to 
n» him a reaMOulde opporruiiiry of making defense* 
pleas to snili^ cm extra-tenitorkl Judgments have 
54 Ai dJy ^y^blined, winch uilegcd that the dcfeiidants 

umi' nm^re^i^kui!‘i of the Hate in which the jiidgmeiifa w^-ere 
itor>Iue^t; that i!*ey were not witiau such state at any lima 
pt-rniit^g lUr suit iw when i!ie Judgment was rendered, and were 
1,0^ y-u-ved ^vh!i prof'css, iiiul ihd not appear fco the action. The 
eonslitiiliomil riglii to thus make this defense is well esfcablislimL 
Tlie iiiiiierlyiiig maxim applicable k, that even hj exprei^s 
ktmii t mate eimimt give meh m efficacy to ils own Jiidieiil 
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tliat they will lawe a iinal vtTvt< mvi r iL«‘ 
adjiitl|::^ed hi a foreign forinin as again^r aii rifi/t'n 

?itate who w:iJ^ iiof eite^! to appear, aiul appearan'*** % .**. not 

rnlnnturily eBtereil, And it is well si^tlled hy : trri .-t w« 
of anfhority, that the want of Jurisdietion of \hv r^oiirt rrinh rh iT 
the jndgiiient ean he shown hy evidence, notn'hli^t.indiiiir 
recital,, in sneli Jinlgnient. of the oxLtenee of the eoiitrMVor%‘ii 
facts. To this extent the law on this subject inn-r 1 e eMn^-Mon^il 
as entirely settled. The Supreme Court of the ringed Smo < in 
many of its decisions had announced similar priiudple^ Init it 
not until the case of Thompson r. 'Wliitinain that ipn ,oi*»n 
was squarely presented to, and dta'ided Itvthu enurt : i!i f!.e 
opinion of the eourt^ delivered hy Mr, Jn^tha^ l*i\ci:iy* polling 
for the court says: ^'The opinion of JndecMirov iid i- fn* 
qnently cited to show that want of jurhdict ion ovor the di ft nd- 
ant, may always he proven. He. in deluding wlietlier '•ueli pooif 
should he received against a record made in sod : 

‘But it is streniiimsly ctuitended that if oiht*r iinv he 

pleaded hy the defendant, he is e.‘'tHpped from a-snliiig arpw jcmg 
against the allegation contained in the roeord. ft import- pmiuc 
verity, it is said, and the parties to It eutinot lie heard to impe.itdi 
it. It appears to me that this ]>ropo.-ition a— nine- thi* very fuel 
to bo established, which is the only tpichtion in i--i5e. For wlail 
purpose does the defendant quesuun the JuriHlictioii id* the 
court ? Solely to show that its proceedings uin! jutigmenrw are 
void, and therefore the snpposcil ree<wd is md in trinii a 
record. If the dcfemlant luid not jwoper notice <tf, im»! did 
tud appear tii the original action, all th<^ Stan* eonrt-, with one 
exception, agree in opinion tluit the jvaper introduced to hhn 
is no record ; hut if he cannot show, even agaiiibt the prctoinlcd 
record that fact, on the alleged ground of the uncoiitrotldflf* 
verity of the recoul, he is deprived of his defense hy a process 
of reasoning tiuit is to toy mind little less than hOjdiistry. The 
plaintiffs in effect declare to the defendant: The paper dedared 
on is a record, because it says you appeared, and you appeared 
because the paper is a record. Tins is reasoning in a circle. 
The appearance makes the record iincontrolkble verity, and the 
record makes the appearance an unimpeachable fact. The fact 


*iaWalL4S7. 


® Starbuck v. ^ifurray* 5 Wead, i4M* 
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ihe ilefniitluH iKit^ 'u the validity of the recordj 

an I }ii it i^>!iti'adnd :Lat lie i> e^tupped hy the iiBiiiipcaeh- 
uifii' nri‘«Li id liiat very fMn a'd front ili'*pru\ inn: any one allega- 
tion raini'd in It, Ti> ^4y ihaj tiie aeiVndant may show the 
.*'UppH'«.l fMNird t«k he a laiili'v hy s!n)wiug a want of Juris- 
thn’aiii in thn n>^nrt wliu'h imnk* it, and at the Mitne time to 
4 n:h|i hini ftxmt doing su l(i‘eau>t' the eonri luive iiiMWted in the 
fi eord an alh'gatiHn whieh he edterf to pnom untrue^ does not 
t.) me t’i he very euii-*i-ten:. Tiidnr tiu* operation of such 
a riii-,% a eonr; eouhl always str-min jun-tHerioo if it had any 
^•olie;nide to do jro ; t»r raiiier the party who had tlie benefit of 
/■ - iie-ddiMiu and w!io hy the praenee of ino.-^t tribunals, is 
with nmkiiig the leeord, would not fail tti put it 
inn f aid lliu power ot hia opponent to show a want cd jnris- 
dhuhiii/'* 


I hod* The rule is now well settled that neither the eonsti- 
futioua! pro\i?-ioiu lind ful! fuish and eredii slial! In* given in each 
the piihlie nets, nword< and jiniieial proeeediiiga of 
» M'lo «uh»‘j hUiU*. nor the art of Cmigrens passed in pnrsnanee 
thereof, prevents an inquiry into the jiirkdiefioii of the eonrt in 
whirli ii jiiiigineiit offered in evidence was rendered, and such a 
jiidgnieiit liuiy he eontranliefed as to the facts necessary to give 
the eonrt jiirLs*lietiom and if it he shown that such facts did not 
Tlje TiHHml will !#t» a nudity, mUwilhstunding it may recite 
that they did exi-^i ; and liiit* U fnn* either t\r> to the snlqwf-inal- 
ler or the per^-oig or in pnweedings m/*? as to the thing.* 


^ 5virlii« k V, Mmra^x f> Weod. 11$. 
Il4il V, Wiliiams. ilPlck. 2a3; A14- 
rc li X I ('‘*101 ifards 

Y If o/li ai4ii, 1 1 UUib Xoyc' v. 
U Brail* IliU: Klidteii \\ TiUlin 
llu%\\ mU; Nrmfoiwb v. ilewtw, HI 
Imvoo asl, Tli«mpt*ou V. WUIlEiaiu IS 
4r*7. 

* Tlcaii|eoa %a Wlilliuiia, 18 Wall. 
4$^^ ILirrls V* llardiuiitii, 14 How. 
ilordta v. Filfli, 15 Jolm. 141; 
▼. Ihm'll, 5 Wallace. 
lilliJt V. ! F«L U. S. V. 

lrr«i#ailo, i Ftn »l; Toorlieiw v, 
MmK Ift Pel. 475; lloulla T* lufein- 


ance Co ,21 X. J. L* 222; Mackaj v. 
CfiadoB, 24 X, J, L, 2Sfl; Wilson v. 
Bank, II I.rldu 570; r^ptaiccr w Brccio 
Way, I Oliin, 2ii; CtOfifIrirli v* Jcii 
kiio. UOlilti, 41; v. And€'‘r 

son, 8 niilo. lOS; Paine \\ MoorvkiMt, 
15 Oluo. 445; Hunt v. iluiit, 12 

X. Y. 217; ICktiilcr v, Eiiiiiirr, 45 N. 

Y. f4i5; Fviujyi^ll v. FiM>!e,2? OM0S. 
m, H. C.» n Am. B. mi imrnm f. 
Bvlcbert, 3t X. J. L Ite; Gulliiio v. 
Lowne, 84 Fa* Sl« 5M; Wrlglit v. Ab- 
dreW’S, M»m, 14§; Umwf % 
Brew, 83 III M; Pcrgitioii Vv 
lord, W H. y, 25S; F«»ofer K Mstf* 
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From tlie inimber of oiteil in the iu*iv \t whl he *" i mm: 
tlie priBoiple which has been tinully setlhnl by the vul) :i 
ill the hind having the jtirhdiciiim to eon^lrue tlii‘ jnwi of 
the Federal Consiitiuioii aiul the act of Foiuo iioa , 

The principle older than any eon.^timtion, or M ic-n i 

Chartu; in fact it dates back to the tinu-wiicn Admii ea.»i Lu *.e 
the forbidden fniit; it was introduced fir/yoo’ tin* 

God himself did not pass sentence upon Adarii, before 
called upon to make his defense. 'Adamd ray^ ib'^h * Ah" 0 * 
art thou! hast thou eaten of the tree whereof 1 etHiiinaiidi 4 t la y 


thou sliouldest not eatT and the 


95 U. S. 714; Kingsbury v. Yniestra, 
Ala. 820; Eaton w Hasty, 6 Xeb. 
419* S. C., 29 Am. E m:>; Kerr w 
Kerr, 41 N. lb 272; Tbomphon t. 
Emmert, 15 III 416; IZcpp r, Hugar, 
70 III 223, Knowles v. Gaslight Co., 
19 Wall 59; McCauleys. Hargroves, 
48 Ga. 50; Starbuck v. Alurtay, 5 
Wend. 148; Xiipton v. Lcaton, 71 Afo. 
858; B{)dui1ha v, Goodrich, 8 Gray, 
508; McDermott v. Clay, 107 Mass. 
501; Alars v. Pore, 51 Mo. 69; 18. C., 
11 Am. R 432; Easely v, Clinton, 83 
Tex. 2$S; Pinoenm v. Leonard, 7 Ah 
ion, 54; Koyes v. Butler, 6 Barb, 613; 
Lawrence v. Jarvis, 32 111. 804; Alac* 
kay V. Goidon, 34 X, J. L. 2S0; 
Rankin v. Goddard, 54 Ale. 28; Oui- 
toii V. Bickford, 13 Gray, 596; Bow- 
ler V. iliMttm, 30 Giatt, 266; S. C., 32 
Am. R. 673; Uilman v. Gilman, 126 
AlaM. 20; S. C., 3o Am. ii, 616; Peo- 
pV V Doudl 25 ABcli. 247, S. C.. 12 
Am It 260; Siiumwiiy v. JStillman, 4 
Cow. 2J2; Bill Celt v. Kniirht, 1 AIu&s. 
408, Slielion v. Tiffin, 6 How. 163; 
Reed v. Elder, 62 Pa. Si. 308; B. 0., 1 
Am. E, 414; ‘Webster v. Hunter, 50 
Iowa, 215 ; Corby v. WrigiU, 4 AIo 
App* 443; Noble v. Oil Co,, 79 Pa. St 
354 ; Gulhric v. Lowry, 84 Pa. St. 
533; Hill V. Mendenhall, 2 lYalL 453; 
Graham v. Spencer, 14 P. B. 603; Hall 
V. Laning, 91 U. S. 160; Lowe v, Lowe, 


same quest u«n wan pj- ty IAe‘, 

40 Iowa, 220; Hall v. Mhlinnu-. 6 Pn k 
232; Wbrntlward v, ;4S Pe k 

354;TlmGHTV Bkckbemn- t\ U 
2 IB; Aldncb %% Kinmy, 4 C* rn, * 

Holt V. iV, 2 IliH'ki. 1*“* , 

Spcnct'r V. P^retlua), i 260 

AVoud V, AVou»l Ih K}. iL b Ik i^d v 
Crdlegc, IT AVall 521, I'a^cr v 
Sinner, 59 AIo. b7; lh>l!ma» 'i 
man, 46 X, Y. 30; Clark v, LoG* , 41 
Iowa, 497; Amlr«'\\s v 4 

Cow, 521; IFAfty v. IN SMoiili, 11 
litiw, 165; Hhkey v. Mev. art, 3 1 1 
762; Bank v. Hank, 1 lid 4 Pa Am 
drews v. Almilgonn ry, 19 Joiiir^ !ILl 
Christmas V. EmmOl, 5 W»ll 2411, Hob' 
son V. Pesma\ 12 X. Y* 164, Newell v, 
Xewtoii, 10 Pit k. 472; M^^riv w Ms# 
ny, 2TA!inn. 205; C flimkr v Ey 
Co., 55 Iowa. 332; Wood v. I, 
7BKy. 621; Whin Urn v. M'Ongiii' dg 
Ala 201 ; AV« h>b*r v, Iliiidt-r, 50 Iowa, 
215; OilchiiM V. Cunipany, 21 W, Yt. 
115, Hcidy V. Hoot, 11 Pick UWI. M»** 
Bhea v. Aluttoon, 13 Pmk. 5“-^, \dams 
V. Roe, 11 Ale 95; Hair v. AYillimiw, 
10 Ale. 2^3; Whiltim v WrmMl 7 M 
IL 251 ; MYruuag v. FauMiig, 5 CL i& 
J. 500; Hodges v Doane, I Yerg 125; 
Rogers v. Coleman, llnnl. 413; 
v. Frothingham, 1 IIL 2741; Aliller v, 
Amicr, 1 Bailey, 244; Mhelidl v. Far- 
ris, 5 Del 34; Eedus ? Burnett, 5i 
Tex. 576. 
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Ihl- pa‘^^a 4 *\ thoujh -‘tnuu^vluit irreverent, was cited with 
4pprt’l» »ii ill 1 nj^^Iauil hv the judi^ca who aiiBoiinced tlie same 
<io./lr:i:e a- a]-|>h<M]^ie tu f*a\d,ani judgmcms, and in fact to all 
jialj tu 1 /^: V. Oioh uaN proiamneed !w the Siij)reme Court of the 
I h.i ' 0 St.iiia- in tlm 1 iHunp?i>n cate, in which the following 
- latw lava iirnily and fmally settled^ And the Eiiglhh 
• iuciriii* h the 

Mn. a court haj^ juribdieiion it can never make a 

rccnrii* wircdi importii iincmitrolluhle verity to the party over 
ivli^nn ir }i*l- iiMirped jurisdiction, ami ho ought not, therefore, to 
hi* t'*^t<cpprd hy any allegation in that reconi from proving any 
far! :ha^ got‘s I'l rsnihlihii the tnuli of the plea, alleging want of 
8o hmg as tlie qnoption of jurisdiction k in issue, 
thv jndjinciif t4 u court of another State, is in effect primU' 
/iftoV inid#uii»e, hut for al! the purposes of sustaining that issue, 
It k cxamiiKiblo into tlie same extent as a Judgment rciKlered hy 
«i io^'^ign iioiirt. If the jurisdiction of the court k not impeached, 
It has tilt* charaettw of a record, atid for all purposes is received 
wifli fui! faith ami credit* The rule is the same with any Judg- 
iiiciif, sciitciice, or decree* il want of Jiirkdiction in the court 
priunmiieiiig it may always l>e set up, when it is sought to be 
enforced* or wlieii any is chiiined under it, and the prinei* 

ph* onlinarily forbids the iinpeaciimeiit or contradiction of 

u rcTord lias no sort of application to the ease/ 

* AnU\ ff 4^6, ‘lai, AW Gnihw, *3^ Join's ^La/MS; Corwla v. 

V, Wr-wiiUo1r-, L* R. a Ikriu 341; Ellielt v. Fieiwl, 

tiQ K rr», V, Ih^nsHillon, 1 Pt'L SIO; v, Fwirce, IS 

111 1a inwall; Mniili v* 1th IJO; Smiili v. FoimTav» 3 Dili 

nine Xr 20^; Ikr*|} man v. Eackcr, 414, 

n£i4, I***- But trick V, Allen, 8 Mass* 208; 

* k Murray, 1 WuhI IIS; Bmll v. Brfcirs, 0 Mass. 402; Ariiotl 

u V r *-Ji, U JuliiH. 110; PmI- V. Wocwl, 1 Dill 312; Marx v. Pore* 

, *aT. W«u'*w'5. 13 Wb TiUU; Bloom SI Mo. iU; Aldrich v* Eeimecly, 4 

^ Buoli-. k. 1 liill 130. Ihqm Cobs. CS0; Mackaj v, Gordon, S4 M. 

!l Wh. 32S; iVmIkmn v. J. L* 28§; U. S* w Arredoiidii, 0 Fat* 
We/ii, n X. Y. T2; ’Slceu v. Btccn, 601; Vwrlieesv, Bank, 10 Pet 415; 

&:3; Bank V, Jwbou, S K* WIkm v. Jteksoa, 11 Pet 011; 
Y* S«>l; ]>hAaTtb v, Tooiiwr, 22 Bhriver v. I»yaii, 2 How. 0i; Hickey 

«); NiW-*? V* Bnllfr, i Bark 01B; v. Stewart 8 How. M2; Wllli«i»»ii 
v\ Culler, 4 Tex* TO; ilani w Berry, 8 How. 54§| Blofotti v* 

f. i B»h. Bit; Slalllugs v* lIrkiMirfek, IS Axia Jjate v 
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I'liH Law of EbTurPEL- 


§ 51 L In the United Suites the ri|;lir!= diid ptAvers uf giiir 
diaiis are considered as strictly lueal ; and no guardian is utlndiie.i 
to have any right to receive the pruiits, or tu aK'^isine l!«/ 
session of the real estate, or to control the peivoii id' hh wau!« ic* 
to maintain any action for the personalty out of the States uinh*! 
whose authority he was appointed, without having n^cui^od a 
due appointment from the proper authoriiy uf the Stale « 
which the property is situated, or the act is tu lie iluiif, mi Oi 
whose tribunals resort is to be had. Thesame rule isahu uppiied 
to the case of cxe<jiitors and administrators, A iunutit*, who ifV 
her nest friend has recovered Jinigment in anuthei State, may 
bring a suit on said judgment by such next friends and >neii 
judgment is conclusive, as to her right to recover in the name 
and capacity in which she sues.* The probate of a will in anndu'r 
State is a judicial proceeding, to tlie record of which lull Uifh 
and ciedit L to he givein when authenticated as requirui ly tin* 
act of Cungrej?s ; and it Is not necessary to the aihnlN'-iuu m Mirii 
will, with the probate thereof in evidence, t!iut they shall L*Ae 
been recorded in a sister State.® Among the muueriais ea-c'** 
arising upon judgments of other Scutes, there has been a v^l^^ 
amount of inquiiy and argument as to what kind of jndgmeiifii 
were ineiuded within that article of the CuiL^titution, and the 
laws of the United States. In MassuehubCtts it is held appiy 
to civil actions and not criminal ones.® While in Xeith Carolina 
the direct converse of this was held.* In Texas, a jadgmont rrii- 
dered in another State against a defendant in Iiib lifetiimc im: 
only sufficient, after Lis decease, to support an action again*-! hi- 
personal representative in that State, but must, if not rr\riMti 
01 annulled, be held coneiiisive of all matters therein adjudiiMO e 
unless it be void for fraud/ In Iowa, a judgment in a ba-; nd" 
ease, rendered in another State by a court having juri^dicdMii. lo y 
be enforced there, although the subject matter of tlie atninn h si:h^ 


Westcott, 20 1^. Y. 14G; Phillips v. 
Godfrey. 7 Bosw. 150; Jarvis v. 
Sewall, 40 Barb. 449; Sherman v. 
Morton, 31 Ga. 34. 

* Cook r, Tliomhill, 13 Tex. 293. 

** Lewis V. Bt Louis, C9 Mo. 595; 
Bradstreet v. KSnsella, 76 Mo, 03; 
Harris V. Harris, 01 Ind. 117; DogH- 


oiii V. Crispin, L. K. 1 11. L. n(»L 
»Commonweallh v. Grcin, 17 3!as^ 

514. 

estate w Cbandicr, 3 Hawks 

393. 

6 Cherry v. Speiglit, 2$ Tfx. 503; 

Bee Turley y. Dreyfus, lU Lin Aott 

885. 
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of iiicrolv !hi.‘ 41 polli'r nLulrl»*ii in hnoh i^rber Stutt% so tliat tbe 
*m;jh a] lm: h i\c Ineu hivu^jlit thi‘re. The fact that 

tiii' .•'U irnt:ui,.r tiiat it would iiave been reversed 

<f!i app* u ] ' liH iu f» i!o‘ ncuion upon ite A jiidgineut of a 

m: juri-dhuiou iii luie ferrate, upon a trial on tlie 

irirru- a u* to the i:rvUUor's whV lor the iusanitvof 

a* pi.e/M.*, i-s vniuuu-ivi* In a .-nit in another State, as to another 
d» ‘ K lane.* at lue .-aine tone hv tlu" same gr.uiiorj to a trustee 
f^r la ^ V, lie ^ 


> fdi!. hi rejiard to pria»ei‘dings in inftu*ior tribunals it is 
Iii id i!..o 4 judiruuujt nf a ju-fiee tlie peaeiMauiiior he properly 
d. nojuired hy act of Congrets. and it is plieed on 
!ie‘ %one h.isL'. a^ |,»n vjn judgmentft wi re.® Tbe Suivriune Court 
♦ d Ma-Hueba-pK^ saldd tHO'tainiy we think the juditnai proeeet!- 
ii!g< H'ferrid lo in tbe CoUhtinuitm were hiippoH*tb by ilie Cun- 
greH*» widfdi pasj^ed the avt providing for the nianiter of their 
aiubiuiiieati^uu !o rehoed to proceedings cd' courts of general 
pifhoiehom and not tbo^e wbieh are merely imioieipal autliority, 
for i: i- ir^pured iliat the copy of fhe ree«u'd slndl he certified by 
the clerk ot tlie euurf. and that ibcn’O hbuH aho be the cerliticate 
of fhe j’iidg»\ eliie! Jnsiici%or presiding magi^rafe, that the aites- 
la?ion is in due funm This is fomided upon thehtipposition that 
llio wieoe profUHiiiiigs arc to be tlms anlbeiilirateil, is so 

i^oibfoiooil as to admit of Mach o!!ieei>; and tbe act has wisely 
lentil of ll^agi^tuUes %\liu may be vi*,-ted wiili iiiiiiled 

jihr.-'ki! aiolmriry, varying in its o!yi*ets imd extent in every 
fUiU\ iM bt»g*oer!ied by i!hj laws of fhe t>iale into wdiich they 
be inir'»diieed. lor the |mrpo^y of being carried info effect. 
L»i ckeiUrotleiir and Vermcmt*' am! in iliost* Stales where Jus- 
tice- fO ihe pi'uee hold eoiirm of rta^ord^ a jiistieeV jiidgiiient 
ha- uv^Ai le'bi to be will*, in tlie acts of Cuiigrin-s, and not re-ex- 
‘inrlnabie wbi n'f properiy autlienncateib and in iieidiiekj the 


^ Ifahurai^e lf» liisi-r, C! lews, atC. 
< iiiiiea % Ik'iiA in’i IT W; H €.» 
#IAiu VI 

* w FrfewoU. 4 N. IL 
1^1; Mal*nrm v, ilHkfeni, 6X.iL 

Tii%i?^r t K. IL 7S. 

♦ W»nm V, ¥hgg, 2 FkL 44tf. 


* BihM*ll ?. Edwards, 5 CeoB. M; 
IStarkweaili^r w LcwihIPj 2 Vt. fiti; 
Bt^al V. btiiilln 14 Tex. tlC0; BWget 
V. Jordan, 6 Yt. Ml; CUrpaliT v. 
Fser, ¥i. SI ; Blockwel v* OoitWtt, 

in 0km a m. 
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Jndgiiient of an Iiuliaiut wa^ iu‘lu h** l»e v iflaii fijr 

ing of tlio Coiis^titutioii and Li\v< of the United In 4 ! ae 

ease in the same State a plea id nul th! W 4 ^ lu id h t-L .1 

‘being no denial of indebtedness, Mudi jtulgimmts Uk“ 

foreign judgments^ onlv ji>rima/aeh evideiiee of iink*!e» dr 4 i 
The doctrine in regard to jmlginents of laher n ndeied hy 

justices of the peace, inferior trilnmah, not vonvu of n'ooid. o 
that it is conclnsiTe if it is duly prt>ve(h and if Ili- 

jurisdiction to render it But nuildng can be presiniicd in faior 
of the Jurisdiction of courts ur lnagi^t^te“' having only 4 ^p^ oial 
or limited jnribdietioin The record shunid ^innv lion tlw jad^ 
ment was within tlic limits of their jiiri^dicf ion/ Ihil im i% 
cry can be had on such judgment the pieadhigH cosil tin 

enough to show that he iuid jurhdiction of tlu^ partle*-, oi tie 
cause., and the laws of the State are prutlucod and }>n>\od in >np 
port of the allegation/ la a late ca'*e in *01 a 

justice's Jndgnient, the court ^a:d, where it appcaird in !iie 
statutes of Vermont a justice is authorized to .iccep* and ‘»»rd 
a confession cf aiyy debt ro a crediior made by r!ic d* Icor per- 
sonally, either with or without unfctadcnt p^ot■c^^, the ]u:n« s 
shall agree and render judgmeia cui ^uch c<ntfeS'-ii»iiU and ihe 
record of a justice, put in evidence, ^llowed that tliiMletciidam 
appeared personally l^efore thi^ justice without atitecedeiit proec.^^s 
and ac'knowledged tlie debt to be due to the pkintill but it d d 
not show that he agreed that ^ucli at*kuiAvh*dgnient .dcaild In* 
taken as a confession of judginent, or that judgmeur .should be 
rendered thereon without aiitecedent a 1044* 

such judgment in tln^ superior court lieo\ it wa> ilji/ ;» / 

that the jutelice of the peace had lu^ juriMlIiUhau ami ju* jn < 4 


^ Scott V. Clevelaiui, a yioa. UC; 
jSilvtr iaike Bauk v. ilaiaime, o 
Uiiio, o4o, Tliuma'^ v, Kobm <»n, 3 
WeiKi eiai; Kcamv. liicc, 12 tS. <3c ll. 
2i)d BantoUh v. Tiiomp^on, a4 
24*,^. 

»McElpatrick v. Tatt, iO Bu^h, 
160. 

® DanfortU v. Tliompsoii, 34 iowa, 
24S; Kean v. Rice, 12 S. & R. 203; 
Bank v. Harciiog, 6 Ohio, 54a; 
Tkoiaas v. Robinson, 3 Wend. 263; 


W ( IK V. Stt 0-U-, 2 in I', II" II “ 

dihk V. \\ iua<*iiaa«* ! M , 

>a\hs V. 4 I.. .\ 

v. KUhm, IS Vt. 511, t 

FleUlid, 12 Vt. Un, Am*: V /KiiJt 

as iad. 4i0. 

^ Bull v.baath, 4 IV.\ :5 A: I Mi 

V. ihibm-on, 3 Wend, cer, T.o!or v. 

B.irnai, 30 N. If. 7S, KaydiT v. 
der, 25 ind. 349; Dragoo ?. Gralwfii, 
0 hid. 212; Knapp t. Ml Alica, 

4a5. 
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fur xlw i.L‘ft*niLinrJ A. decree of a court of 
elia!3eurv aiid the judj^ui^uit u[ ,% uourt of probate lias been held 
wirinii aiu-t* piuvhion-d Tiieir effect being dependent upon the 

i old. Tiie niiivuivai doctrine h that a Judgment rendered 
w/a<‘Ui jariMlit f um void, wlieiher it be a foreign Jndgiiieni 
or one uMidi*ri*d in the .several hut the question arises as to 

the Hiutie u: determining whetluT the CiUirt had jurhdictioiq 
and fur im*^ purpu-f^ the (jnc'^tiuii a^ lo uiiether the court was 
propel iv eun'-titut*'d, whtuher it luas euniplied with t!ie local law 
«o ie acquire Jnn>dietiun over wliat it has u^-uined to decide is 
; and there h a dihiinctiun between the courts of 
iup^rir,^r ur and thuse of Hmked and infenor 

jini^diefioin In regard to the former, tlie pre.-^iimptiuti is that 
tlit*y Inue aiapiired jnri^d'nUiun until the contrary is shownd 
Every presiiinptiofi h in favor of the JiirisdietiiUi of the court 
TiiC reeofii is j^thna /be/e evidence td ir. aiul will be held 
eoiicdiihive until deuriy and explleifly disproved^’ But in rcr^peet 
to courts of the Lifter ehc'^s the rule is diiferent; in^thing is pre- 
suiiiei! in ilieir favor, m far as it regards jnrbdierion, and the 
party seeking to avail Iduiself of their Judgments must affirma- 
tively show dial they had JuriMlictiond in a iiteti where an actioo 
was liroiigig oil n judgment of an infeiihu* court of a neighboring 
stale, it was lieid that it could nnt l>u siHtained umii the Ktatnte 
ereadfig and orgaiiirdfig the court was pri>dneed ainl proved, that 
it iiiigii! he •^een \Uiether tim court liad Juri.Mlitii$m or not f for 


5 llfiej V. I>tl% Itl Mas-. 47 L 
Hiu:a V l,}k\ « |“«rg lU. Xa- 
le iH % a Cl l!uw. Ctia, Faf- 

rcLv 17 1«:% Ftunung 

U.h-i'ii, in iluw rU; Waiica 
V. cri 111 leJ, Unxx Muv 

f \ 4! \l ll\C lainU V. Ha>% 0 

liaaki 1^4, lie Eralt* v. \\ iiknooio 
CP li «, ikiicw Ihlllli Ma 
IMfE ilalitiiiruui v Fi*‘tcbcr, Arle 
441; C*aroSlici‘^ v» (Vn’liuo 'M da. 7^, 

* iSliaittway v. Sllhmaa, 4 CVwcii, 

sta 

* Ilopkiiif, 7 Wcad. 4M; 

Wtelftr V* lajmotth S Cow. 311; 


IX'inung V. II WemL S47; 

iSmuh V. iC WViid. 0 , Tliornas 

V HMbniHfUi n WriiU. 2 Ih; C'le-rclaiiti 
V. Eo- 1‘A, C WciiU 4IIS: Fclfcii f. 
Pliitm-r, la iiiiift, ceil; v. 

2* Alii. aeUkinfi v, iliww-lh 
2T A 1.4. tatS; Miivef'H v. Wdstm, 5 liar. 
A: J. 130; Tlnilclier v. Ptareil, § 
WliAit. 110; binifekll \\ Biiekley, 45 
III. CCU; Drfeiggoa v. frimiiano i i»d. 
21 *i; Form v. Coltc»ii, 3 BJiwIif note; 
lliiiim v, Kmmn% 3 Bhekt 4110; 
tliuot T. Blecitfoe, » Tex. 45S; Bi»l w. 
Smith f , 14 Tei. m 
* Story, Coat, haws, | 
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the eoiirts of <mc state wiil not take juriielal notice of the 
of aiiotlier. Still, anothu* arife.-- in re^anl li^ ike n o 

minatioii of the eilt^eS of forei^^n a- wtAi 

the several states. 'Wluit i.*' thv ineasuu* of juri*dii*rjoii e*''! n !*o a 
im the courts renderiiiijj the jnd^irinont hy the onefi t«-U' r “ 
the place or state in which Mich jud;j:niein rcuthaa d» ’*< ** 

in an internatianal point of view? JurL»H«*:iMia n* he rijn^ir. y 
obtainedj must he either upon t5u‘ ptUMUJ of the ileft iblauh h* 05, j- 
within the tcnitory t»f the m A' erci^n, ^^hcre i!ic tanirt 
his properly must l)e within sin'h TtUTiu aya ofia rw Sm n.^ 
eii^aily can be exerted upon the principled* I:xir*i t‘ : t 
pitidiceufi and sheind the law in ikinc p t r 

of a nation or state expre-'^ly errant n* it> jutli«dal irihiin *,0 j n* ^ 
diction over pers^ms or property not witliin lerrincn. **1 h 
grant wouhl bo treated clsi‘\\!u*rc as a mere uoirpation. hJcS ad 
judiciai proceedings under it utterly v^nd iNh» ^overo;o:|fy o.m 
extend its own proce.s< beyond its own territoria! liuiitsjf* r^rd’dc'^t 
either persons or property to its jndicdal r!cci>ion*-. 


I Sid. No Court can, by its judgment impose a iicii <»r |M“-i 
title to property, cither real or pcn-uiud, in a iorcign Malo. i ‘fCirrs 
of Equity may compel jxuties ijver whem they have juri-fliedf on 
to execute contrae'B fur tlic sale <d‘ rt'ai c-tatc in ofhi r ‘>‘0\i i% 
ties, or compel them to vacate .^ueh purcha>c.s uhon fiaudioi nv,y 
uiadei but this power most he Mrkniy limited tu thtei' iM-e^ 
wiierc the relief dereed can he entirely ohuuned tiirHU::h f]jM 
parties per>ona! obedience if it g<»e- beViUid that, tle‘ a-oniijcj.in 
wilt not only he preMimptumi.N but inclTectu iL While fuv ] cw 
a ease is that of the land in uhhdi it ha*s its Ieg,il mmL tic* rnnedy 
is that of thefe^/h/7. It makes no ibllcreiicaj wbai lor hiw to 
winch a cubc may be subject is, tlui /f,ryhcf nin^t decide fo loriii 
of the suit ill which such case h to he prc.Henfcd. That lu ad 
matters of practice, the to/bc/ is to be fo!!o\vt‘«ld Siicii I’udL^. 


^ Hassle V. Whitts, 6 Cimcli, 148; 
Ward V. Aimdon, Ilopk. SFb Head v. 
Merritt, 2 Paige, 402; ^litcheli v. 
Buneli, 2 Paige, 600: Arglasee v. 
Muschamp, 0 Venn 73; Kildare v. 
Eustace, 1 Vera. 73; Cramtowji v. 
Johnson, S Yes, Jr, 170; Jackson 


T. 10 Yt», 174; IVim y, Balii- 

more, 1 Ves, 441 ; Atelier v. Frcsffif), 

1 Vein 77. 

^ Fergunra v. Fyffe, S CL 4 % Fin. 21 , 
Qvn, St Hav. Co. v, Cttllbii, il M. & 

W. 877, 
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fiieiit iiiii-t be eerttiiii f>r «5t tiiiite, that i?, it must be for fixed siimd 
A dei»n e Iiy a (‘eurt of eqmty in one •^taie directing a conveyance 
ill lain '-mate in iiaiv be pleaded ns, a cause of action or 

lif* A Lir^anid ih b lasc in the cnims of the state where the land 
hi'-, al*hi*nnh n^i cntiiVivanoo has been executed; andj unless 
'1 lor fiaud, h (.nri'bMl, in the c<.>iirt where so pleaded^ 
:n«' i-uc*" uini I'lbn^t oi record evidi*nee. cd the equities therein 
iU !i rin;!ii dd Wb« re a suit in equity is brought in one state, to 
a di’croi* olcaint^d in the courts of another state, the court 
wi;l lac hajuire into the nuudlH of .-uch <lecree. But when the 
e.ne in* the n'Cord is siieh that no ciuirt could, upon any 

pdne'pir‘> of lean have gi%nm the Judgnuait unless impo-ed upon, 
fjii*' v*ll be regarded as proof that the judgmeiu was obtained by 
fraud, »ai tlje loairtd Thus jinlgiuoiu by a court of Kentucky 
tlui! u lined given for Ltud^ in Nt*w Jersey is void, i.- a judgment 
as to tiic of hihh which the courts of the former slate have 
tWf jiiri-diefioii to make, Xcitber have they jurisdiction to decree 
a coiivcyiiiice flcliver of poijhCs^ion, finnuled on such a judg- 
immt. 


§ 5 la, A persom livnvever, though a citizen of another State, 
%flieii he comes williin the territory of a particular sovereignty, 
coninicis a sort i>f temporary allegiance to it, and may be justly 
»«bjecfetl to its process, and !H>iind peivomdly by tlie judgments 
of ifs coiiiteJ If the tlefemknt was prec>ent in the foreign State 
wlieii procecclinifs were begun, and proce^^ was served npmi him, 
no irregularity, in sucli service, unless siicli as deprivcil it of all 
ciUitory tdleet, can be set up against tlse Judgment ensuing 
tliercoin ill a suit cm sacii Judgment, in another State, Thus, A., 


* lIrtifisr-CB V, ^ Q. B. 

v I C'amie 'iaa 

ItasrUi^^v V j^f.evsrMm I5I, 

471 V 1 Israeli e Iowa. UO. 

hntphA row I j% ii CSi. Pern 

V* !n,wn«! 1 14 ^ UcH Si ao'b 
Iftsid V. Bujull Ca Bub. *7*1^, Fowler 
V. IPirrb 1 li a, I)c Rlyre v, 

Wa’kiiH, II UjT, irksiU v 
14 4^fe; Maunder v* blokb ^ *J. 

lir IL 71 ^* WJsf V. fbirl«rsi, C Yens. 
# 1 ; TIewton V. 1,1 2 S. Y. 

IW; Br»wa v. Ilu«»iesii. Idl Maas, 


mi; tUvUm V. Birkrr, 14 Allen, S4; 
PiBgrse V Collin. IC Gray, nc4: Miller 
V. Hunk. 17 Tex. lid: Hwirst t. 
Kuykimtlull, Id 157. 

3 Was V. Ifemiky, 22 N. X Eq 

11 a. 

^ «Farcllne v. Relelivrt, III S, J, L, 
1U5; Fc-el v. January, 15 Ark, 3S1; 
S, 0„ S7 Am. li ST; MnrpliJ v. 
Winler, W Ga, 1190; Downer v. Siaw, 
22 K. II. 277; Mom^y v* CMae, IC^ 
Mass 79. 
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a citizen of St. Louis sutn! 11, a citizen of Ark.uih.i'^. in ihe cir- 
cuit eoiirt of the county in which 11 livcil aiu!, in onlor t 
jiirisilietioii of his peivon and Mie him in St. had Idai 

served in Arkansas wifli lunice to take depo-itiu!is in Sn 1/chn 
for evidence in the pending suit in Arkatpas, then^hy 
him to go to St. Louis, where service was made iipnii him in a 
suit begun there, on which judgment was afierwiirds olcdficd 
by default Suit l)eing brought in Arkansas agaill^t 11 itpM!i 
this judgment, lie set up the above fa^Us in dcfeii.se. liewmcr 
Biich fraud might have ailected the Judgment in Mi^seuri. <‘r 
might have 'been a reason for an injiin<*tiun agaiipt the judgnn nl 
in equity, it was no defense to an action at law upon t!ic jmia 
inent/ A personal service hy no!k\\ in <frdcr to give die clonus 
of one State jurisdiction of a cau^e, the defendant in uiilh, 
resides in another, so that a judgment in siudi taune may he 
enforced in the latter Slate, mu^t !w suedi u notitw uh a coan in 
competent to direct, and whudi can ho M*rved within v>> juriNdic* 
tion and whenever the jurisdlctio.n fmuidctl upon jho jha* 

son within the territory, or their hcifjg I lore, the judg 

ment will be valll, so far as that JuriMiiction enuhi legitlimai ly 
exteml, but no farther. One of the mu.st ordinary kit:d of 
actions is, that termed foredgn attarhimaU, and tie* proce*^*^ i'^ 
against the property of non-resident d.ebrorH, and wiioii that k 
attached and Judgment rendered upon pro(*ess of thi-, kiml it 
binds the property ; for this is the extent of thu of 

the court/ But as the jinlgment is hi nm again*'! the it ran 
have no effect as a Judgment hi and i- not rr«„Mrdod 

in other States or among foreign nation, ^ evidence lU any d*‘b!^ 

nor doch it receive the same credit or elTert f»f a jiidemiriii ? 

The rcxisun is tliat court cmu tudy acf|uirr juri » 
diction over tile property, ami there can he no JiiriHihrh*ii 

Peel V. Jamuuy, Zo Ark. 331; H, ♦ Aradt v. Auidf, la Ci|nc U.K ii*nh 
C,, 37 Am. Rep. C7. iiiMHi v. Waul, H »l» iiii'-. vp li^lhuin 

» Ewer w Cotfiiu 1 Cush. 23, v. WcodwMsih, .1 dolor 11 . f# lU-h v. 

® Orcen v. A^au Biiskhk, 7 Wsdl Dck-vniu 8 dclui'.. MU 11 n lup'Dii r 
130; Melhop V. D<»aiic‘, 31 la. 30?; EmuicTU 4 McL. tid; Linculn v. T*«vrr, 
Moore v. Spackman, 12 S. & It 287; 2 MeL. 473: w WmiiK 31 hi. 

Molyaeux v. Seymour, 30 Ga. 440; 397; Ward xn McEcnzIce 33 T« 

Hale V. Williams, 6 Pick. 232. 497; Sevier v. limiilie, 37 Mo. 
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adju«,l;r*i:iun otlu*r than that which is limited to the only.® 
in Ii> m an* by the ^ume principles as those 

ihnui,^tie jud^Lniieiii.-, and the adjudietukm is binding cii the 
pr^pei-y in ^|ne^lum, if within the jurisdiction where the pro- 
eci \\i*re cuiniiicnced, and ^^bJect to the Hen of the libel or 
atiaeli nil nr. 

i hlih 111 order that a judixment may have the conclusive 
eilvnt rtf a jndgiiicfit i;i pmeoss must be personally 

upon liic dciVndunt, or he mint appear in person or by 
aintriii/v in the artiund ami it must bc» served upon the defencl- 
:iir w!dlr he i>wiiiiin the jurihdiction of tiie sovereignty under 
whieii doe eonrf acts, for no sovereign ha> the right to issue siieii 
no! See t 4 * the eiri/«en of another State or eoiintry. and thereliy 
draw the party ffiiui Itis own proper fonnu dd afia?n, 
liiU if a parly e!e»t>sts to appear and contest tlu* merits, sulnnit 
to die jiirbdieiioi! of the etuirt, waiving his pcrsmial iminmiiry, 
the jiidguieiit is as eonehisive as though he be a resident or citi- 
zmi of till* sovenegnly in which the judgment is obtained, and 
the ellert, ereilit and faith accorded to it in every oilier State, 
will he the sameiis that accorded to it in tlm State where it is 
rmiV(»red.* If is too lateihen to contest ther|nesfion of jurisdic* 
fk»n/ III a late easta it was lieltl that where, in a eivh action in 
a si.^ler Snift*, the defendant was starved with pr(Hn>s, and did 
net iijipi-ar; lint being proceetied against in the mime of flic State 
fer c*oOcnipr, In rcsihting an aitachimmt tlierehp he appeared by 


Ur-i-ii V, Van lliokhk, T Wall. 
Ilia, v. McL. 4Ta; 

I V, FiO 1 j, I > ,ad. i 1 ». 14 *r. 

W**'er.Ma w C >lcL. roi; 

Il'Si''* ill t!i T tl luiO. naC: 

hfitl * W iV* ^ 417; Will!* 

i::„' V UiUf i v. 

MiUrr, I glC ; hmUh v. 

r? nine N- (lame 

liiiiila V. Faris^^, 1 Me DIT; llaU v. 
Wf.ii lies II pit k, WUi^ess v. 

Mil-*, C ilmll Ikvqnn v. 31c^ 
Car! ill, t B. A. ^biiyiicine v. 
&yfii«ar. J]ll Oa. -MO; Wiiiklo^ t. Hnl* 
iiiafi, i® I¥l t5: VfiUiiiiiiai v. Bonanh 
15 €. R X. a IMi; Ikrruw v* 


es Pick. 270; >lee«s v. Tbdiusem, 

K. \cin|. et 4 H. 

^ ikxlty V. Linnh, 16 Pa. St 241; 

Banins V. CtiUiK, 31 W. J. L. ; 
Bhovij V. la'Xioglun & Co., 13 X. 

L. 101; \\ Oil'"'!!. 30 X, IL 457; 

iliilU V. Ilareka Wo:!;-, 47 X. IL o47; 
Bank v. Bntwu, 50. 3le *214; (‘lisvkc 
laiti, Ac. Ox V. Wyiiiic li liicl. 0Sr>; 
Lapkam v. IkigeN 27 Vt, 2H; Xirliol 
v. 21 Weiai. 020, 

^ Oarbia v. Ciillcs, 20 Mo 314; Coaa 
V, !ltii 0 |K:r, IS Mlaa, 531 ; Xatioms v, 
Jolif!i!roa» 24 How. 1115 ; Fcaooyer v. 
Kesd. 1^5 II a 7!4. 

* Hogrrs t . Eiipr% 15 E. Men. IM 
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couiisi-l ill tlie proci‘v0iug fnr ; an 

maintained in on a 

iiiin ill tiic jriiitJ' It been heup tha! tht‘ aiai 

ilecnav^ of eunrt.^ of other State*^ are only prbna /hf n' noe 

ill the euurts of Illinoib, of the rijLrht of the plaiiitifi to reeoter 
agaiiiM oue who at the time of hringiug tho former bUit w'a- a 
rc>ii!ent of that State, Tlu.-* rule cannot he Mniiid if tluMiiwVieh 
mit was^ persoiKillv benxHl* thuugh temporarily within thy 
diction of ?ncli foreign trihunul. 

g 517. A judgment uhlaiiu^d in u cimrt of one State canno? 
lie enforced in the eonrr?«and again^^t a eiiizcn of aii»4hei% 
the court rendering the judgment hii.-^ ac^iiircd Jinmiihuioii co‘cr 
the dcfenduiit hy actuai ^ervleo of proceK< tipon hinn or hy h'b 
iTolniitary appearance to tint buit and bu!»mi‘-.'‘iun to that jiir^hh 
lion. Such a Judgment may he perfeedy vaihl in the jun-dic 
tion where rendered, and enforced there ionm ugaiiibt ihe prop- 
erty, effects, and crediib oi a iion-rebideiii cielenfiaii! there 
situated, hut it cannm he enforced or made the fouiidation of mt 
action in another State. A law winch bulKHiiiutert ef»nb!rucii\t* 
for actual notice is binding upon pei>onb doiniciliHi wirliiii the 
State where such law prevails and as rcbpects the properly of 
others there sifuated, hut can hind neither perbon nor property 
beyond its limits, Thi> rule Inibcd upiui intermit iona! law, and 
upon ihatnaturai prott'ction whieh every country owes to its own 
citlzeiite. It concedes the jnrisfliction of the cimrt the exfeiit 
of ilic State where the judgment is rendered, hut upon the prin- 
ciple that it would he unjubt to its own eitizeub to give etlec*! to 
the judgments of a lureign tribunal agaioht them ; when they had 
iH> oppiirtunity of being lieard, its validity is ileided, Thi" dor 
trine k in no wise affected Iw the provibioii of the (’onstitution i f 
the United States ami the Acts <»f CoiigrcbS pubsetl in pin-uu.-'o 
thereof, that fuH faitli and credit shall he given in caiM >\Co 
to the public Acts, records and judicial procee<lings «♦{ evory ♦c;4» 
State; and the Congress may l>y general laws, prt>erl!fc ti.ouuin- 
ner in wdiich sneh Acts, records and judicial pr«H*ecding- .‘•h,* * 

^McDermott v. Clary, lOT Mnax In|,Uehart v, !^looo\ 16 Aik 4S, 
WljBarkmim v. Hopkins, 11 Ark. v, Tallamll ogham, f] icy 

157; Wliittier v. WemkII, 7 X. 11. 'Mmao v. Waiiicr, Si 11 34il. 

257; Wiostoia v. Taylor, es Ho. 
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pruvr4, 
in imuh 

t h 
it til ‘ 


This !.•> the iinifomi rule upon 
4‘' !»i juOjjriuiniiH.i Thi< rule has been enforced 

ivis.. iu.-:jnciw and a^n:ain>t jmlgmeuts obraioed without 
varuais liws uici in %\u‘iuus modes. Its application 
.ctci mint'd hy the cireuuKanees of each ease as it arises. 


^ hH, Ti*e wiiMle subject has been veiy fully and ah! j eon- 
pah*rofI in rodent ease of Pennoyer c. Xelt* '^"The force aiul 
efb'j'! of j:id^a:nients reiidoroil apun.'^t nonresidents without per- 
soivi»‘eof process upon thenn or their volnntarj appear- 
anoi\ have bo^ ii iho of freqnoii! eoiisiderarion in the 

CiUirs I’f the Cnifi^d s ami of tlie several siuies, as attempts 
have !**‘en :iiade to enforce such jmi;^menis in ,-iates other tfum 


'>eifr V. ilrxk-n, .12 Ml! Mr 

C’enuitrcii t. W2 Md llfl, 

h ih & *h rmn* 

P#iiit«rt«»r V, IS til. tCi I", S. 71 1; Beui'fl 
V, < I* ;• . 17 W .ul *veu IU-- r. Hid- 

O'li c\ 4^ K 1-. eUtP i V. Ikuni- 
«i4/afie 2i b. J, Trie Hnwrll v, 
Tu leihlej run}i*»'. T 

C’ti,v»S. M, Prn'Utv Swjiu, «7 Ma- 
17 k e. Aliu, ft Ma---. 271; 

ICi'H i!l V. laroaU!, 1 llulnttir. Si luU-nj 

V %Xi^hulmi.h II flQ n r4;!lu»le 
muti ^ ll i' Inr. 1 llir-i, IWh IhoaJork 
’I* li H T. I* 2*'*^': 1haO«'*‘\. 

1 W Vnll 4Aii Enc<%\ 

I I 11*7, 21, AuhC» v. Analt. 10 I flilo, 
::.f r» ‘ 2 r V, Uh/«'Uf r, 2# A7-. lltl; 

V, IIimIv, in Me. 141; 

11/ < ;* lb. ‘i- :a Vt 2C2; Meiiiiji 
\ I 4 21 \ 1. L 222. iniMl V. 

I ej ,|^, 2l Ml* 741. riimlde %\ L Ulg, 
M mUjis a ia*j, Mic.Oi Mm* la 17 
LI 'k2, 174Unl v. W:jc:rnan 11 
W HiH; deucs v. H|wncer. 15 Wn. 
tm; Vmtrhim: v. Imrk\ L. R 4 H. 
L. 42^-; iiliuw y, L. R 1 H. L, 

r#ri, llistltofl y, Wctbiul, 9 Wall, 
1^1 f, Er?r %\ Kerr, 4! R Y, 275; 
Welwler y. ItekL 11 Mow, Bos- 
wtirslA^.«M V, Oth, i How. aiCi; Eil- 
Iwiiro y* lf«xlwortli, 5 Sokm 4Cl; 
Il0M»»« y. Ward, i Joiiii. BJ a- 


Sill y. i Mass, 414; Pentou v. 

it4ilu'k, H JiUr.L 194; DMrcey v. 
Ketcbnm, 11 115. 

Feaise^vr u NHL 95 U. S. 714; 
Ihrikct V, t^Uleen 75 X. Y. 52S; 
Mickey v, Stratiou, 5 Bio^yer, 475; 
BnuR V. Curtis, S3 Midi. 191; St 
Cliur V. Cox. nil) ih S. 151; Rnia v. 
I^avUr, m? r. S, 527; Cool WT v. 
Heyiield^, 10 IValL 10S; Brook ly« v. 
las^.Co., 9D C S, 102; Empire v. Oar- 
Iniatoiu BH U, S, 37; Pcjpe v. 31 mfg. 
Oh h7 X T 117; Hank V. Po*ib<Hly, 
55 Vt. 492; r/Arey v. Kc!c‘lmm, 11 
ilow. lf»5; Unwell sv. Colemaiu Haril- 
lii.C. 411; Thiirher v. Bhcklioiiuie, 1 
N’ ii, 212; Wliilller v. Wemldk 7 X 
IL 257; Ssiu v. Fr.mk, 25 111 123; 
loju*^ V. Warner. 81 Ilf, 14^; IvillHira 
V, Woodwi^nlu 5 doiiiH. 41; Koliin- 

V. tVimi, S Joliiis, Hi; Eafi'H y. 
Deievjiii, 1 Faig*% 2911; Starbiirk v. 
3hnr;w> 5 Weml. 143; Bi^-dl v. 
Briyg’S, § Xlass. 402; Filtou v. Plai- 
ner, 11 Oiilo, 209; Aardt v. Aimii, 
15 Ohio, 12; Eogers v, Burris, 27 Fa, 
Sl 525; IViiHion v. Taylor, 20 Mo. 
82; Ouihwilii y. Porter, 11 Mich. 
Kenidiktr v. Jamison, $ Mo, App. 
115; Price t. HIctofc, » ¥t m 
Hangdy v, tfehslw, Ii M. tt S»f 
McEwen y. Samar, Mich, fM. 
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p iiimia;‘!i r^, li n p* /i? r 'I I i ^ \A \ii*% 

r»"r|niriryLr flMt p i "p i 1 

ill i ipli tLi* P ‘1 ^ s ■' .^‘4 

»if oTsri* it*s* >>; ^ ' C '' ” " 

liUHii* iT an^l;eii!ip4?iii^ ra !r^, '‘^i !% i 1 * ’ '^ 

dt*»*Liriii|j; tliar vJnu 4U'L«i.f :*i*t I, ‘*!»^} /. aii f-;* 
faTii aiiil i‘toHt thiiii is^ it^ n du 

aft llun’ !»y law *?r hi t! i* vn'ii^'^u: 

from which they are iw fthall It*-^ f J:t is ’ hi *An i,k:lr,] <*'i*;* r 
\ms ,Mip|H)?ieii that the aet jravi t\» all lui* t iiur* ? ^ " 

ill fifh.er states wliieli tlirr h ul hy lam" in tlie fttati' mlirre u f-hi* u 4. 
Bill this view was ufceinraiaift <|naHfiefl nnl^' Un* ai‘t 

applicable only when the court nnuknifii^ !!w 'L«4 

jiiriMlictfoii of the partiift and of tlio i^nhjcct mutter, and u*A to 
preclude an iiM|inry into the Jnihdiction of the court in mhscii 
the jialginent was renticrcth or the ri|j;lit t»f tlie ^tatc it^df to 
excrei'^e uuiliority ovtw the pen-on <w the i^iihjcct inattcrT* 
Every indcpeiuieiit gf»verinncnt, ift at liberty to prcucnbe ir^ 
own rnetliods of judicial procc^ss, and to declare liy wliut fonim 
parties shall be liroiijL^lit before its trilmimift. But, in the oxer- 
cii^e of fids pom-er, no government, if it cie^in‘» c‘.\tra-ti,*rrilorLil 
recognition of its actSy can %"iolute 1110,^0 riglils wiiiidi art 
imivemlly esteemed fiaiulunentu! and Cft-«en!ial to T!iilft« 

a Judgment ui jjir^omnM by tlic court of a iStato against a citizen 
<if sutdi StatCy in iiis absence, and without aii}* notice, exproft# or 
5m{>litaB wmtild be regarded in every exteriuil jiiriHlidioii tii 
abMilutelj" void and iiiicnb/rceahle. Buck would eerlaiiily !m the 
case if biicli judgment was so rendered against the cilizen of a 
foreign Stated’ Kational comity is never thus extemkd ; even 
the proceeding is deemed an illegitimate asbumptiun of potter 
and rebihteii as mere abuse; no faith and credit or force and ciTcct 
has been given to sucdi judgments by any state of the ITiuai, 
Courts uniformly and in many iubtances htdd them to he Vf^M 
“ The international law, as it cxisfed among the states in 
was that a Judgment rendered in one state, assuming to biuti llie 
person of a citizen of another, was void within the foreign ctaie 
when the defendant had not been served with process itr volun- 
tarily made defense, because neither the legislative jurisdiction 

* M*Elmoyne v. Cohen, 18 Peters, Ilia 
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iinr fliat I'f u( lual biruling force/^ The aet of 

i sl'Ci !a*t In:*ihl tiMleelaru a new nile or to embrace 
ill ‘‘a: il r* nf !i;ih (b'^^criptiun. The doctrine is that the act 
ib, tH^piaee that principle of natural Justice 
\\ -^^’1 Ti «jr» V * a peivon tu have notice i>f a Miit liefore he can b© 

^ bMiind by its rtsnit : nor those rules of public lax? 

uii I ]i |n and propert}* within one state from the 

^ M ? t fCi jiiiiHilietiun over them by another,’'* 

I n \u nio c brought in the state and federal courts, where 
atfemp!?* have been made under the aet of Congress to give effect 
m o»io «*iaTc» to persona! Judgments reiuhned in another state 
i^hieing without service upon them, or upon sub- 
M^rviee by puhlicatiom or in some other form, it has been 
b^d, %i?bMiii an excepticuu tliat sucli Judgments were without 
any binding force, except m to property or interests in property 
dc/ fo reach and affect which was the object of the 
acti^m ill w}iic!i tlm judgment was rendered, and which property 
m.tH bocigiit under control of the court in eemneetion with the 
proccF.'i against the pernm. The proceeding in such cases, though 
III thf* fimn of a personal action, has been uniformly treated, 
where HTvice was not obtained and the party did not voluntarily 
ai'ipcar, effectual and binding merely as a proceeding in 
uml IIS }ia%''mg iiii operatirui beyond the disposition of the properly 
or HUtu! intercft dierciu. For the reason, that the tribumds of 
one have nu jurisdiction over perfccms beyond its limits, and 
i%iU only iii<|iiiro into their obligation to its citizens when exer- 
chiug its cmiceded jurisdiction over their property wdthin its 

§ III lb There are two welbeatablished principles of public 
l.tm respecting tlm jurhdiction of an independent State over per- 
mm and properly. The 2-everal States of the Union are not, it 
'M !rwf% in every respect independent; many of the rights and 
powor« ttbicii originally belonged t<i them are now vested in the 
go^eniiiieftr created by tbcConstitiitioB, But except as restrained 
am! liiiiiteci by that iiistnimonfe they possess and exercise the 
tilliorlty of imiependent States, and the principles of public 
hw are ip|iliaible to theiin One of these principles is that every 


Ici«. Coaipanj v, French, 15 How, ##. 
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State possesses exclusive juristlictiun aiul si>veri‘:i:uty over }it*r^ 
sous anil property witlnn its territory. As a euuy 

State lias tlie power to deteraune for itself tlie civil >t4! us mu! 
capacities of its inliabitants ; to prescribe the upt>ii uludi 

they may contract, the forms and solemnities with which their 
contracts shall be cxeeiited, the rights and obligations arLniiig 
from them, and the mode in which their validity ^hall be 
mined and their obligations enforced ; and also to reguloi' !!*o 
manner and conditions tipon wdiicli property sirnattHl wiiiun .nu !i 
territory, botii personal and real, may be acquired, enjfwed and 
transferred. The otlier principle of public law refernHl to fub 
lows from the one mentioned, that is, that no State can exert^ise 
direct jurisdiction and authority over persons or property willn 
out its territory. The several States are of equal tligiiiiy ami 
authority, and the independence of one implies the uf 

power from all otliers. The laws of one State have no optTaii«*n 
outfeide of its territory, except so far as allowed by <‘Hniity; 
and that no trifmnal establislied by it can extend its pruet'SS 
beyond that territory so as to subject either pensons tn* pruperfy 
to its decisions. Any exertion of authority cd* thi-^ sort ih a mere 
nullity, and incapable of binding such persons or property in any 
other tribunals. 

But as contracts made in one State may be enforceable only 
in another State, and property may be held by non-resitlenfs, the 
exercise of the jurisdiction which every State is admitted to 
]H)s.^eBs over perbi)ns and property witliin its own territory will 
often aftect perMjos and property without it. To any iniiiuuice 
exerted in this way by a State affecting persons rosidenr or prop- 
erty sitnatoJ cl'^ewhere, no objection can be justly takoiu whil^.f 
any direct <>xcrtitm of aulhority upon them, in an altcmpr to 
give ex terriresrial operation to its laws, or to cnfcirce an ex-ierri- 
tmual jiiribhietion by its tribunals, would be deemed nn eiirrt^iolc 
meiit upon the independence of the State in which the peivoiis 
are duinieiled, or the property is situated, and be rcbibtcf} ab 
usurpation. 

Thus the State, through its tribunals, may compel perbOiii 
domiciled within its limits to execute, in purauaiiee of their con- 
tracts respecting property elsewhere situated, instruments in such 
form and with such solemnities as to transfer the title, so far m 
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giieh forma! itio< cam be eumplied with, and the oxereis^e of this 
in no mamna* itrerft res with the supreme control 
over the property by the RtiUe witliin which it is situated.* 

So the State, tliroiptJth tribunals, may subject property 
sifnuted within its limits owned by non-residents to the payment 
of the ihanands of its own cntizcn-^ again^'t them, and the exercise 
of till- jiiriMlictioii in no rc^-pcct infriinaes upon the sovereignty 
cn' the Slate wlnu'e the owners are domieiUMh Every State owes 
|•l^otecliull to its own citizens, and, when non-re-ideiits deal with 
fliriin it is a legitimate and jin^t exercise of authority to hold 
am! appropriate any property inviuKi by such nomre-itlents to 
satiefy titc elaiiiH of its citizens. It is in virtue of the State'^s 
Jurisdiction over the pn^perty of the non-iv-ident situated within 
ils 1111111*4 that its frilmiials can inquire into tliut non residenfs 
ohligufioiis to its own eitizim*-, and tlie inquiry can then only he 
carried to the extemr nc*ees-ary to Ci>nrroI the di.-po>ition of the 
projkTty. If the uon-re.-idenf'^ have im property in the State, 
there is nothing upon which the triinma!*^ can adjudicate, 

Wiicre u party is within a territory, he may justly he sub- 
Jeefiul its proce^.s and bound personally by the Jndgmenf: pro- 
imiiiircd on such process agaiiFt Idin. Where he not within 
Mirit icrfitorj, and is md jicrMOuilIy subject to its hiw’s, if on 
account of his supposed or actual property being within the ter- 
ritory, proce-s by the local hiv:^ may, by uirachment. go to com- 
pel Li- appearance, and for his defaulr to *<«pi'ear Judgment may 
!ii' j'lronutiiiced agdiist hiln,’i^uch judgment must, upon general 
primdplcN be ih'ciiied only to bind him to the extent of such 
pnoicrry, and cannot luive the effect of a eemclusive judgment in 
for the plain reanm that.exccpt so fur as the pnqmrty 
is eofjcioiied, it a jiidgnnmt nmutm non 

Thus, hi a bite i*:u-ed the Snpriune Court of the Uiiiteil States 
sav : “ L* would doulekvs be within iho I'mwer of the Stare in 
\ihic!i the Imd llis to provide by ,-tatnto drat if the defendant is 
iioi buiiid within the JnriHhVtiom or refu^es to inakoor tocaneed 
a lili^ ^ilol!Itl he done in Ids Iwhalf by a trustee appointed 
by tlui eouit for that purpose/ But in such a ease, as in the 

» Feafi V, Liir.i Bitlitinfirf, 1 Vrsey, ^ Picqiset r. Swan, 5 Ifason, 4S. 
411 ; v Waifs. II CYauch, t4S; ® Hart w S&Dsom, 110 B* S. 151 

Waficiii^ V, lloJiaaa. li Pacts, 25; * Feleh v. Hooper, iW Mwa. 

Kisfl, 10 Wallace, 475. Ager v. Murmj* 105 B. S. 124 
¥©lf» L'»*4§ 
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unliiiarj vwtAt^v it> juri-^x’u'nuik ii enurt i.’i{tnfy ini'* /a 
Itj t‘Miiip< ui!5|^ a to !h» exi‘niiti*il or iM!n‘tnil !»? 

^>r ill I)i*Iutlf tif the pml 3 \ It hu- lunnlui’tiit pnwc-r, l^v tlii* iiiti*© 
fom^ of iis o, u> annul a tioo^l* or to i--iahli-li a titlta 

‘‘"In ilie jinl^irmont in c|iK--tion, no lni>toi‘ loaat in holiaif of 
die <lefcinla!U \ra< ap|Kunte<l hy ihv eoiuf, lua* have we l^een 
referreil to anj i^itatnte authoriiEin^ such an appointment to lie 
made. The utnHk--t effect which can he attrilaifod to tlie 
ment^ as against Hurt, is that of an ordliiarj decree for the 
reino%*al hy liitn, as well as by the other <lefendiintSj of a cloud 
upon the plaiiuills'' title. 

Such a decree, l>eing In jnTSon^m merely, can only be sii|v 
ported, against a person who is lu^t a citizen or resident of tlio 
State in whitdi it is rendered, hy actual service upon him within 
its jnribdiction ; and constructive service hy puhlicafion in a 
newspaper is nut sufficient. The courts of the State mieht per- 
haps feel bound to give effect to the service made us din cft'ti by 
its statutes. But no court deriving itb authority from r 

government will rec<fgnize a merely coiL-tnictivc stnn ice a hi ink- 
ing the person within the jnribdiction of the <*uiirt. Tie* judi!* 
iiient would be allowed no force in the conns of any other Sf u* ; 
and it is of no greater fonan as agahnt a citizen of unotln r Snoe, 
in a court of the United Statcb, tluuigli hehl within the ShUe in 
which the judgment was remlenHl.''^ 

§ &20. The jmigment of a court of a sister Slate in a prn- 

eeeding b}' foreign attachment wln-re the defendant ha** imf ht < n 

served nor apjKwred, is luU evitlencc of the debt. ^ In m\ ifdoii 

on a judgment recovered in anothm* Stare again^l luo tp n e ” * 

only one of whom was served uith proee--, them < iU b- i * 


* riolliDLSWorlh v. Baibcun 4 }\t. 
4t>6; BoWTCll V. OtiB, 9 Hew. CtlU; 
Bi-dciit V. W( tie reel, f) Wdll. HOi , 
Kiiev.ic'H V. Ga>hi£iit Co, It) Wah 

Pumiiour V, Kcff, Oa tb S. T!4: 
Siiiibsby ¥, Wcstciiioltz, L. IL b Q. 
B, 155; Tiie City of Mecca. U P, I>. 

loe, 

® Curtis V. Oibbfi, t Pa. St SOD; Star- 
buck V. Mur-ay, 5 WeacL 14S; Hol- 
brook V. lurray, 5 Wend mi; 


liobni MU V. Wn*b S P 1. 

Paw Isnjr v. Bmb 14 4# ’ ' 

Chualuulun v. I'ajin, I \|vi 4 ’ ; 

V, H .lieu I H. 1 - * U 

Sumh, ♦ W iV ^ iH Ar./ 
Asiidt, M r* ; u %' *** 

1*3 fai Aim Tb*', .b-n^ 1 . .s|.«n -n Hf 
WU. aSb Pih (* V. He k'k, nil V: 
r.iMman %% Wielluili, iS Ale, 

S. €., *^0 Aia. It WM., 
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xvvn air.ihi-t the rme v-erveth* Xur will an action lie in 
aimilur Slate upon a jiHinniuit against a foreign corpuratioii, 

wiihoiu appear, nice.® 

^ eiM* ffiKlirnients rendered un constnietive service, where 
the di iViithiiiiV |>n»perty prueetnled against, as by attacluneiit, 
a!e \aHd in the Slate where ivinlered, to the extent of the amount 
nali/.ed from the sale of tlie piopcrty, and have no other effect 
in any Stale. Snch Judgments do nut merge the cause of action. 
At- lur example, where suit is bruoglu on a note fur a thousand 
dollars, the note heing executed by a no^‘•re^^dent of the State, 
who may laive rt*al or persona! property in the State wdiere the 
holder of the tude B^^ides, he commences suit by attachment of 
such property, and it realizes on execution sale five hniidml dul- 
w Licli is a credit on the note. This judgment will not merge 
ilu‘ nolo or prevent its Inung sued upon for the residue by the 
bidder iir his assigUi'O in an actiiui again>t the maker where he 
can obtain a {Hrsoitiil jinlgment, based upon persona! service.® In 
a wt‘i! reasoned c^piniom the Supreme Court of Vermont, in a 
siiiiilir case, said : The point here is whether the New Hamp- 

shire judgment, as a personal judgment, was void or only void- 
able. The facts were, tliat the plaintill, a National bank, was 
located in Vermont ; one of the defendants was a resident of 
Vermont, and tlieotlierof Loiiisiamn The plaintiff obtained a 
iiiiigiiieiit by default in a court in New Hampshire, having 
afuieiied the dtffendaiitV real estate situated there; but no per- 
sonal of service was s!uuk\ no notice was given except a 

cfUoinielivc one by publication acctuxiing to the laws of New 
Ilaiujoldre. and no appearance hr the (kd'tuuhmts. In an action 
botuirht upon t!ic -ame can-e iff actiiui as the former one, 

?!;.e lie* origiual cause of action was not mcrgtti in the New 
II oi^p^ldrc judgment ; and that this action could be sustained^ 
** Tue gioiiiiil upon winch it would be pnmoniieed voifhtWe would 
bi% Ibecoiiif m*vcr oluained jurisflietion over the persons 
iff the ihdVndaiils ; hu! this would make the jiKlgiiieiifc void. 
Thf^ judgment wua rendered by reason of jumdictioii over prop- 
erly of the ciefeiidaiits. In its operatiim and effect upon that, il 

» IlTitilry ’T. DoiicIim, m IM. 25^; * GlIcbriBt v. La»d Cofa|may M 

g, a, 43 km. it m W. Ya. 115; S. a, 45 Am. B. OS. 

* Siaitli V. Curtis, W llich. W8, 
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wtis iieitlier vo:cl BOr ToiuaVe. IVyt^iul tlut it Wa'^ eltlitT 
or iiivalidj iiitlepeiuleBt of the elum*eof e'fher It w.w no! 

erroneous. There was bo error in it. The priKan^liBg was 
lilar. The courts luwl the right to proeeetl a - it tiiil prueee*! : ami 
to the extent that the jiBlgtoent was by flie pri'!|)orf j 

iittaehetl, the proceeding would bar a recin-erj in this action. To 
that extent the judgment there is imiihihle here in behalf of ilie 
defendants^ the same as a payment would be. That is, that judg- 
ment is eoBclusive between the parties as to tlie property of the 
defendants there athiehed and appropriated to its satisfacibiii 
hilt lieyoiid thatj and as a judgment in wo think it is 

a nullity* The courtj having no jurisdiction of the defendants, 
had no power to adjudge as against them upon the amount of the 
plaintitFs claim, no power to pass upon the defendanfs personal 
rights and chligation< ; thereioro^ a jiKlgnnuit lii form aiiain^-^ 
them, as an incident of the proceeding agaiiRi tin* piopn^y 
attached, could not operate as a merger of Ihi* (»rii; 4 :nal cluifm Wi> 
think the proemuling's had no further force or elhn*' di.ri to 
enable tliC Xew Ilamphhire court to apply the propt riy there 
attached, or its proceeds, on the pluintiil\s tdaim as e-tal^ddud hi 
that proceeding; that beyond this it created no liglc, <i 
against the defendant or in Iielialf of the plaimiiL It iln ie:o’“j‘ 
furnished no basis upon which to bring a i-nit. We <!»* uoi u^iul 
the eileet of the attuelunent was to aid the t*4eu-tnuui\‘t' r\a’e 
of the pn^ccbS so as to make It equivaient lu pei>o!iai m rvii'w 
except to the extent that the court was reaihing after pjuporfr 
within its jurisdiction. ^ Jurisdicti<m o( the pn^pcrly i.m* 
draw after it Juri^dictiun of t!ie pernm."’ 

""The ease of llangely r. Web^ter^ was himilar to tlih in ri.’* 
facts ami question involved, and iho same rteiohidfUi b e u d 
In a A'tdl tolated opinion the court say: "To maintain tin* p‘» ‘ mo 
that in the case of an action upon tlic* judgmeiif ihe 
void, and may he so treated, but that when ilie action i. iq, 
the original demand, the same judginetit is valid, l> to malii' a 
that the form and manner of the action adoptial detormhio 
character of the former judgment, its validity, or invalidity, 
instead of the facts and circumstances attending it> recitverrd 


5 11 K. H. m. tier V. Wcntlall, 7 N. fl 

•Bank V Peabody, 55 Vt 492; Wiiit- v. Blmw, 2‘i X. Ii 2t52: f 
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^ 522. it 'wdl that tlie courts of any State or 

country can liave iia extra-terriiorial jurisdiction so as to give 
BolitHn starve process, <>r charge persons or pn>pertj be 3 ’'oiKi tlieir 
respect Invandaries, and wluui thus unable to acquire juris- 
diction of the pei>on aguiiDt uinmi legal prt^emlings are by stat- 
ute anrhorizeiij and nonnnally taken without actual service on 
hiiiu the protnualings can be treated as in tern only in respect to 
piupcicy witiiin t!ie juuNiliction, this doctrine is not applicable 
\^hen the person so sought to he (‘hargcd Iw judgnient is a sub- 
ject or ciiizeii of the country where and at the time the proceed- 
ings are takeiu anti when they are in CHijformity to the statute 
there, ah hough tlie person be then ab-ent from the country, and 
that b put upon the ground that the p(‘rson domiciled there owes 
a!legiant*e to the country and submission to its lawsd And there- 
fiire a judgiuent may. in smdi ea>e be rendered against and charge 
a defendant without aipy pers<wnil service tipou or 

mdtia! not to hiim and in his absence from the country* There 
me only a few repor!e«l cases in this vvimtry where that proposi- 
ti<m has been considered. In tlio United States Supreme Court 
a (|UiHiion somewhat anahigous was decided in like maimer as 
applinnl to the Unik^l States,"* And tlie same doctrine announced 
in several Slates that if the defendants had been rcbidents of, but 
teiiijiorarily aloeiit from the State* which ocejasioned the lack of 
|:ie>Miial j.ervice* they would have been tipon principles of inter- 
iiafioital Lnvhiibjecf to the laws and the juri^dietion of the courts 
of iha! Slate: therefore the plaintiff wouh! abo be bound by suck 
jiidgnieiit. 

Wiihoiit s*atiiig the principle more at length* it may be 
ii-oHued that by reaMUi of the relation between the State and its 


JIT X, IL 0; Bank v. Butman, 
C’aMi. 110 Kinv V. CV-k, U Cal 449: 

1,41 iim*;!, .170; Bull v, 
Man!... ii , 21 Ohio aa:. 

J X 4 Bing. USt?; 

Bsufci Ms’CarliiT, ‘i Banu <k 
Adi'.; Ilel; Iktuk v. StI Q. B. 

TIT-. Iknk e, ILiniiiig, 9 C 11 (M. 11 
4 Si Viillec T. Dnmrrgue, 4 
aw, Mfi'US T, Tlmlluhmn, B 
Excli. Ilil, Cr#pui V Ad%mmn L. R. 


0 Exek. 845. 

3 Insurance Company v, Frcncli, 18 
How. 404; lippDwed ia Dt Ckir v. 
Cox, 108 U. S. 858; Penaoyer v. Xcll, 

9»> U iS 714. 

® Gibbs V. Infturance Company* ® 
N. Y. 114; IIoBt V, llunu 72 N. X 
218; S. C.. 28 Am. Hep. 121; Cattldj w 
Let^lcb, 58 How. Fr. 108; Huntley v* 
Baker* 83 Urn, 578; Headenion f 
Sianiford, 1C5 AIms. 
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ei iziii. wliii‘h ailor^H t«» hUn an^i l.U |r*rpi''r\, r^l 

iHipoj^ei* U|Viii Irjii a-« h, hv tnav In* 17 i; 

Eieiit ppmaum^ biiuiin*^ uii i»an vwriwhvn* :i :i.r !r ^ ; 
legal proeeeiliimg itttd a 

htatiito of the pia\*4iTii>iiig u tn^ali+nl af whi* !i h 

per^rOiLil, ami wliieh m fac^t may ihp hi'eea’o aenial raei‘.*i* i>t !. ea 
Aral tliiJt niav be :u*tNtnn 4 i 4 uH! in hiss lawful ahn'iiat' fnaa :h*‘ 
Bta!i\ 

Eieli State lia^^ the aiiihoritj to piwkle the tmnim bv 
ita own ciuxeiiis, or tliose wlio are rtvukniitsi therein li’iiiporiiihK 
may be hrcniglit before itseourt^: and euurt?^ of other SSuH*.< a- 
wtH as Feileral eunrts have no auihoiTv to ili-nrigart! flio 
thus provided ; aiid every deeret; or judymeiii obtaifU'd in e. SutO* 
agaitu 4 any of its eiiizens by virtue td* a stauilory i!i«ai!i!i iic4 
tecbnieally personal servic'e, as for in 4 anec liy leaving a eitpy .n 
the usual |daee uf abode, ete,, of the detVndant in tlie etnii»i\\ is 
obligatory upon sneh eitizen in every other State or Fedm*a! irile 
imal as it is in the State where sindi judgment was rendt red.* 

§ re2tb The question of the effect of an appiMrauce uf a 
defendant in an action, when tlien» i> a n^eita! in the n f^ed lo.i? 
the parties appeareni by atrorney^, naming tia^ mtnrney r» r 
plaintiti and defendant, F one upon whi<*h the queNfion ^ 3 i*. 
diction also ilepends, when^ there is no recir.t! (o \ • , 

and this, like the recital of pemomil nnwi a*, mno !«r u j - . 

priiiia hude or pre>nmptive t*vidi nc ‘ that tie* oei-am.te d 
appear, but is® liable to be ovt*rcome b)'* prt*uf that the a*;* - i a r 
of bill'll atiornt*v was unaut hoi !Zi*d ; Midi ap!NMr.i!JfH* u - 
autlioriqv is fraudulent, and ma w ithMandhur ^u**ii dt o m ^ * 
diets the n*ehalN in the Je<*urd, ir 1- a valid d« h Otr " » ]* 
pose of impeachment and may b^ M‘f up in oppod %r ♦ 
record The ile'eiidant may "boa’ thit no oun 1 •(* e 
upon him ami tliat the appearaiua* mitered tor hhu w e 1 , .on 
leotd being widiou! ant horny. 

Fre>innptiveiy an attorney of a court of reetud, w; o ,.pp ^ 
for a party, lias antlioriry to appear fur lilim ainl *iiMnah F; e 

* Jarclme v. Rtachert, X J. L. Murv v. Fon% 51 Me *0, Alan h 

V. Kniitiy. I C'iaai, a*!!; i‘on f. 

^ IIou^tOE V. Damn V4 Tex. 47n. Haven, ;n Ooxiil Iih); S^il!iv«i w 
Mencicniiaiu Wal . 4Ui; iininan 120 28 , 
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parly for whuiu lie appearetL wiiea j^ueJ on a record in wliieli 
law beeij entered apuiaNt liim on siicli attorney's 
apiHviruiiee may prove tint tlie attorney hud no authority to 
a]>|»ea!\ yet ir is tior ullowaMe uiuler a plea uf 7ail tiel reeonl 
mil}% ir llln^t he on a special plea, ov i>n Mieh a plea as mider the 
K\>leiir> which do in»t follow the ctannion law sysf:e!ii of pleading 
is the eipiivalent of Mieh plea.’ The ^npreine Cooit of Missouri 
Kij that tlie plea he eonplecl with allegations that such 

dideiidant has a good defense the merits and so has been 
iiijiired by such fraiuhilent uppearanee.® 

^ 524*. The aneietit common law reipiired the parties to be 
pre>eiit, and prosecute or ilcfend^ in peivun. It recpiired a pat- 
ent* or special authority from the crown dedhrius 
dfUifit^ruiiio to enable parties to appear by attorney. 

Afterwards, by various statuto, the riglit to appear by attorney 
wa.N recngni:?:e4L But a purty might still sue or ilefeml in per- 
s<»m and flic right to prosecute or diTeml was a mere privilege 
inU'iided for the convenience and benelir of suitors. In the 
earlier stages c*f the law attorneys were appointed orally in court. 
Afterwards they were allowed to be appointed hj warrant out of 
aiid the pniciicetif the court was to rei|uire the warrant to 
be liied, which might, however, ho done at any rime before jwdg- 
ineiiT, mid the wanr oi it in the record was {titled by statute, and 
could not be a^>igned for error. Tins strictuesh has been gradu- 
any nAiXinh iintii it is at ihe prcMUit time the settled rule that, 
iililcmgb an a!ti*rm‘y cannot, without special authority, admit 
servi^'e of yifr/,v/»>/5on(/ upon his client, yet it will be 

prtoumed i:i all coilnentl proceedings, aiid perhaps iui appeal or 
in error, that a reguLir atiorney tit law who appeared for a 
dfoeiehin!, fiumuh nor seiwcd, hud authority do so. There 
are .1 iiiniiifer oi ea-en wide ; decide that in a Miit or a direct 
;nci'»a an a jud^mumf rmniennl ag;nn*-r a party iipoiuin onaiithor- 
i/c'd upp^-mancf* hy un atrorney, if that judgment is a domestic 
oni% ihi* p.ifiy can not plead in defense his ignorance of the suit 
ttii’d Ihe uriorneyhs want of authority to npjwar i\w him. But the 
CiUilrary u ii«iw RUtled with respect to foreign Judgiiicnis, and 
coitetapiciilJy a judgment debtor, in an action against bins on the 


* Mill T* Meatltniiall 21 Wall, m 


^ Msirx T. Fore, 51 Mo. 6$. 
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Jiiilpniriii of aiioflier $mt\ may ihivml by 

that tlw attoriioy wht> <‘t5ti»rod a:i iij^praiarin^ bhii bail no 

atithyriiy todo.’ In tho loaslini: ca^o t!ii^ 

IMP.nii, ill dvllvoring iho ophiii^n of ih%* nmr* uvA ti,n 

r^ai^tlI!^ for tliii> olmnpa hayn : No rAuironation of th> riibjmJ 
woiibl InMHiiiiploto mntliout ri‘fori»oi‘o to fhe leaiKnjx antborbirn 
ill Kiigli.4i aiicl AiiiiTica!! It k !ji54 blown law in im 

early oatir* tliiit "" whiii an tUiorin-y take.^ on api'aMf* 

tlie ooiirt look.*? no fiirlhtn*, biif profawil^^ aft if tin* nttonwj !iat! 
ftiiilioioin authority, aiui leavoft the party lo Iiift aelitui 
liiiiib' Tliift rule has, we ftuhuiit, m finiinhiliim in Ui 

ftlaiul iipotu It obliges a peivou U» he bouiu! lij the uiiautbor* 
izeil aet i»f a mere ftirangen If hiiul^ him by the jiiilfifim'nl of t 
court without a day in court. It re*!ii‘veft the other parfy of t!i# 
duty which in to liinu viz: /o mo*e /iiV 

and m\ at kis that //m‘ o^/ctw/ry k in lynttL It carries 
out thk uiiH*uiitIiH‘ftft by conipelliiig the itffmff j^arii/ to lo»dc to 
the atttuiiey. True reamii nnd h^iric waiuhi m% if an attorney 
appeared fi»r me without my knowledge or authority, exprt‘*^H 
implicii, I ftliuukl not bo bouiul by the act if never iMtiiicd or 
promptly disavowed, and if the adverse party, being iLrufOwnt of 
the W'aiit of authority and earelesftly omitting to fttu-vc proce»- or 
to require tlie attorney to show hk authority, ha.*, bcmi damaa* d, 
he and not myftelf clumld he tlm one to look U* t!ie attijney, 
*^Tiiat such a rule as the one laid down in 1 Saikidd. SO, 

s Gleimui V. Ootid, 4 M<*t- 15 ttruy, afH; Ilitic, 

Amoft V. Woi'xi, 1 1)111 :]6i3; iOU v. fKOnit. Wcl<‘h v ft ll. 

Hendenhali, Hi Wall, 4.’5a; M.trx y. ItG; ^£mlHu^y v. Milhuaia I] W i i.a 
Fon% 51 Mck till; Al»lrit‘h v. Ktaiury, 417; Kvu v, K^-n, 41 \ ClJ, 

4 Coon. ‘JbU; Cult v, ilaviu, UO Comi, Wt'sUMjtt v. iloavii, lU Un|. s; 

1110; tKhuiii v* Bunk, H W hfut. HO; n*nro v, Juui'.mr*! ill. n*«l, f! 'I^y 
Slirllcm V. Tiffin, fi How IbO; Cuaifur v. Blackman, CU l.avt. liU; i,a:!< o’t 
Amiwalf, 2 Wattft. 4tiU; Camnhcil v. v. Vauk, 1 Uma, 1 , B Ji/s I: w \h c n 
Kent, Pa. St 75; Xta\eumb v. 1 It ova, |)’Ah\ v. Kt j Irato, 11 
ilewTy, 27 lowu, 3S1; himiuid v, Huw. 105, Hano v. IhinOnniK M 
Xevias 2 lad. 241; -Miller r, Haft- How. UlH; TloaiipM‘n v Kiiniiuf, 15 
klim, B Kob. (La.) 04; Wilftoii V. Bank, 111415; Xorwooii v. 20 Tex, 

Ac , 6 Lcigit670; ^klMway V Gray, 5ftS; Ra|H* v. Hcutoii, 0 W Il2ft; 
47 K.J.L, S45; Ilinchmuii V. 3IackHll, Price v. Wanl, 25 X, T L. 225, 

5 Greene, 170; ThompKm v. WMt- v. CVik, 2;i X. ,L .L 116; VmtC 

man, 18 Wail 457; Watson v. Dank, ney %•* Hyt^r, Temi- 

4 Met S4S; Bodartiia v. GcKHirleh, ^ 1 Balk. 8f}, 
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felidiilil periiuinentlT damh %vithont modificatioiij as the law of 
eiiliglitciieii trihiiiials, wmild be impossible. But, as I shall pro- 
ceed to hhoWj "the comiSj uf overtiirniog it at oncej have 

ixradiiillv iiiHierunned it^ until, if it now stands^ it is tottering 
aiul n‘ady to fall’ In Salkehl SS, * an attoniej appeared, and 
jiiilgmtmt was eiireretl against hia client, and he had no warrant 
of uttoriievj, and now the C|uestion was if the court could set aside 
tin* judgment ? Eij)ir eur. If the attorney bo able and respon- 
sible we will not set aside tlie Judgment. The reason is, the 
Jiidgnient is regular, and the pkintill ought not to suffer, for 
there i> no fault in him; but, if the attorney be not responsible, 
or siispieious, we will set aside the judgmoiit ; for otherwise, the 
tiefendaiit iras no remedy, and any miG may be undone by that 
ineansd *■* Siudi a dtwtrino could not impose cm the tine under- 
sraiiding and wdid Judgment of Lord Munshold, and the case of 
/AAwo/ V. witiiout profefc-sedh* overruling the eases in 

hi iioe^ w> in idlVct by proceeding upon directly opptjsite 
|irin«*i[dc*s. This will be i^bvious from a brief statement of the 
cnise, wbicli was an action for money Inui and received The 
defendant pleaded that the plaintiffs, hy William iludgson, their 
attorney, had before sued the defendant and recovered a judg- 
ment for the same cause of action ; that the defendant, by order 
of the court, paid the amount of such recovery iiito court, and 
the mnm had been recAUved hy t!ie pliiotitls' said attorney. This 
wim apjmreiitlj a good defense. To it the plaintiffs replied that 
they never retained said liudgson to sue the defendant, or 
mithorked him to receive tlie money. Both parties w^ere inno- 
CiUit of fraud. The warrant of attorney under wdiich Hodgson 
acted, was lorgeil ; iltMlgson, ignorant of the forgery, collected 
the imniey, imd in good faith paid it to the forger. And the 
«|iies!irm wnih, ctndd the defendant rely upon the former recovery, 
or iic pay the money twice? Now, I hiippose, if on groiinds 
piillic policy, a dtfinduHt i.- bound by the net uf an iinauthor- 
unl aitoruey who appears f*>r him, llie plaintiff ought, upon the 
wine ground, to he baiind by the act of an unauthorized attorney 
who appears for him. The principle is the same. It was decided 
that the defendant must again pay the money. And the ground 
©f lilt decision wits that the attorney who prosecuted the former 

» mhmrn V. Eatou, K. B. im, 1 T. E. 
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suit it) file plaintitfs ihiine, hail lu'^ iv.rAumix fur -o 
After reviewiii^tr Niav Yurksik'i‘:>iini.N he ** in e4!e'r S” 

it is now the etnihtant pnietsee tu ivlievt^ partis :% hv 
WHition luul suiiietiines in ehuneery, fruiu leiithiel 

against them iti eunMH|uenee the totally tuumtla^rized a{*!s tt| a 
pragiiuitieal attiamey.’ 

iliiil ill Engiainh in the Court of EK<*!uqiien the ruk as !ai»i 
clown in Salkehl, has quite reeeiithnariil upuii ^re.it erni-i4rrat‘M!u 
heeii eriiieisod aiul partially, at least, o%vrtunied. In ihiy/ y v, 
where Kedfe B.^ allmlirjg to I t^alkehh says; 
^The iuni»respoiisihilit}\ or MKpieiousne*'S, of t!ie atforivey, in Init 
a vague sort of criferion of safety tt» llie <left*mleiit. and tiy t!i#‘ 
hypothesis the defeiHlant is wholly without h!ami\ ainl imiy, ie»t- 
with?!a!Rling he ruined. It is true that the pLdutiff is equally 
blaineless, Imt tlien the plaintiff, if t!ie. Judgment lie set 
has his remedy against the defeinhuit as hvf<m\ and puffers only 
the delay and the pos*-ihle loss of And the court, where 

the appearance fi»r the defendant is inuuithoriVaah procmcds to 
made a distinctiuJi between eases where process has been served, 
and cases where it huto not. 

§ 525. If, says the court, they>?v#cw w the plairiih 

innociuil of any fraud <ir Cidlnhion, and tha attorney i , 

the parly for whom t lie aittumey appeareil is t*ontinn! n» h * 
remedy aguin>r him. The reaM>n given i<, that lien* the p! out ill 
is without blame, and the deftaiilanr is guilty of netrd:.,oiioe m 
not appearing and making hi^ defeme by lii^ own iin^Tia y, ii h 
has any defeme on the merim. Ihu ifU the oTh r laiiid. It *’io 
plaintiff, (rjfhmd i*ro(tj ih^ ^h/uuhntf, atna p! the apjn n e, 'o uf 

an unanthorlzi*d attonu*y for tin* dofmalant, ht* i-- n>»f wom'w • , 

fnan the inijmtation <if m-gligtan^e ; the lav nfiiort- ^ “m 
give iioti(*c to the defomlaiit by serving: the wiit, ctnd hi* h i l i* 
done so. The ilefemlant is then wlioih free from hianM*. o j * o* 
not; so wo mint set a-^ide the jndn:menl/’ 'I'i. * o i '.n- d 

^ Cniclillda V. Porfer, a Ohio, 51?^; Pdf'i v. WanI, Cl X. ,l L 
Slieltoa V. Tiffin, 6 IIow. lOo; Camjv v. Ain r. U La, Am* SoiL v 

!>ell V. 19 AVend. 101; Tnu'tt >nuuliliin\ U U. iOmio*, ILt 

T. 4 Giliin ( 111 .) 490; In* -* 1 FaUi. ; I \\\ IL W t;. p 

Louis T. Meek, 3 G. Grecia*, llo; Are*- liardiey v. Bliirkniarr, 20 Iowa, 
Keiway v* Jones, 11 M. J. L. atJ; n»l. 
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then ixfeiv to the foilowii\ii: tuklitional English authorities/ 
A tleHnifLin% wla^ is a!lu\vo«l to avoitl a judgment eon* 
fraiiietiiig tlio return of a .shorill that no servi<*e was erer made 
upon iiinp muj as well !>e allowed to bhuw that the appearance of 
tiu' aUtuiaw w;h without authority as to show that the return of 
the sheriff was fahe* In lu^th ea>eh, it rchts ii|Kni the ground that 
no peivoii sluHih! ho held iMunul I>y a judgment against him^ 
where lie has no notice in law, or day in court, and where in fact 
tlieeoiiit had no JmiVdietion to him. That the party in such 
onto might liiive u remetiy against the attorney or slieriii does not 
alter the ease or imike the judgment valid/ So that the rule 
may lie rtiied he that where the record euntains no allegation 
c»f persona! appearance 1>y the <lefendant, but merely recites an 
appearance by attorney, it may be shown that such attorney 
haii no autlnu'iiy to appear, Wlum, however, the attorney is 
autlmrizid to appear, or service h had on rhedefemlant, the juris- 
diction h linm <a.unphne, ami any action by t lie attorney binds the 
ih fmitlant, for after service of summons or an authorized appear- 
am*e of an atioriuy it must be piwimct! that the defendant had 
cognixaiiec <if the attiuaicy's acts and approved tiiem, and he can 
not be hciird to object tliat the attorney filing the plea in his 
behalf !rol no aiuhoritj/ 

^ rei*l The pnivisions of the constitution and statutes of the 
riihed iSt*nes have beefi noticed in regard to the effect of the 
judgment of one in tlie tribunal of anutimr* By these 

proMdon.H Miidi Judgment^, duly auf!R‘nlieate«i as the statute 
jcowoj ale put upon the Kimc footing as «imne>tic judgments. 
Bat lid- lion- nnt prevent an iiu|uiry into the Jurisdictiim id' the 
e 'i,r in vdileh the original jmiuimmi was lamdered fo proiumnce 
flic jmigmi'i!!, nor an inquiry into the riglo of the ^tate to i‘Xer- 
eiri' aud'fority over tin* piriies iu* the ^uiyect-ll^attel,\ nor amy 


® In.? V IVoau/a II iV A Hab- 
!or!i i ; ;p . la yt A, uy ten wr,: 
rujo ’h. I |l»»L P, r 

Mu ar \ >oviis/aa i ll\? on. 4a i: 
I'Ub'il f 04i3l, 1 Ir lovfiei, Mor- 
V ThTm% 7 M. A W, Ur,*, Ifuw- 
!ir*4*:e w IV La Creac. tl AL A 
V, Flria.m, ;i 

* Wi 


® SiieUen w TilBa, f> llnw. lUi3, 
MUakniau v AlweoU, 4a 

V, lUuae*^. 57 F.i. M, 
(Aiart v. AIV hire, 55 Ei. Si. Ilf7; 

Coxe V. yik'lKils. t Yralts, IVa- 

Ion V Aoyen, U Jiifiti*?. 35: LaialcH V, 
Ihiuu, piHnw, m: FkW w CrIliliN 
1 Pel. i\ C, K. i;*.!; Ileal V. Prull, 5 

iiiii m. 
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wlielher the JiHlgnieiit be fouiuinl in iiiul iinpeai^h.ibhi 
for a maBifest franii Tbo did net mean t<> etmfer 

any new power upon the but ♦^iui}dy to the 

effect of their ackiHOvkHlginl jurkdielion over {H‘i>cur< and fhi!:|r?4 
wifliiu their territory. It did not make the jud^a^meni^ of otlior 
states doiiu\Htic Jiidj^ments to all intents and purpo^e?^, but only 
gave a i^eiieral ^adidity, faith and credit to them as eviihmee, Xo 
extauirion can issue upon such jutlgnivuts without a new -iiir in 
the trilnimils of other ^tateSj aiid they enjoy not the riglil of 
priority^ or privilege., or Hem whudi they Inu'e iii the stale where 
the}* are })roni>nnceih hut that only whkdi the lexjhri gives to 
them bv its own laws in the c*haracicr of foreign Judgments.* 

§ 52u The only point that is open te litigation in an aciicm 
on a judgment of another state is the jurisdictum of the conn 
which rendered it over the cause or the parties, and wlnui tld< U 
once proved uv admitted the judgment heeomes then id^Mrinnly 
Cuiselusive in regard to all other matters. Parsons, Ih d., 

^"the manifest design of the constitution was to give gri^tcr ver- 
tainty and effect to valid judgments, not to enable t!ie emiri-' of 
one state to exercise an uburped or illegal amlioriry o\i*r ila* 
citizens of other parts of the Unitm, who have imt been ri^juLuly 
served with pnicess or in any way made ammiahlo to llic Juns* 
diction of the tribunal tvhich assumes to pjt^s MCifenvc agahof 
them; to give a judgment the effect aceordcil to it li\ thv 
stitutioiu the court rendering it juu'-t have had jurioiii*! itm icc 
only of tliCf cause Imt of the partite^. If a hneign jiidgutrm he 
produced by a party to obtain the execuriou of ir htnv, the jar.-.* 
diction of the court rendering it still (^pen to impiiry, and if a 
defect of jurisdiction is apparent, tlui party must fail uith.uu* kvy 
iiiC|uiry as to its merits, and no faith or credit will bt^ giia ii 
Judgment. A debtor living in one state may Imvc i tb 

or credits in another where the creditor resiiles and sucli cn^dhu: 
pnay there lawfully attach tluKse gnuds, pursuanr to tie* hvs 
of that state in the hands oi the bailiff, factor, tru.-tiw *u’amrni-iiie 
of his debtor, and on recovering judgment tlioM* gnods, rffecis or 
credits may be lawfully a])plie<l to satisfy the Judgiiieiit, aiid llie 
bailiff, factor, trustee or garnisliee, if sued in this state for tht»«e 

® Savtcigs Inst. v. Gerber, JM N. J, Ii 375. 

K. ISO; Glaflia v. McDermott, IS F. ® Bis&eli v. Brigp, Q Mats, #Sl 
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poOil\ dlccU cir ercilit?. will be pruteeteil hj that jiidginent. But 
if lliiw geeiLs &i\, were iiiMiffieieiit to the jiidgineiit, and 

the ereiliter hlitfidd .«iie an aetitaiJu thU ttate where the ilebtor 
on that jiulgmenr^ he mn-t fail, becaiif^c the defetulaiit was 
Bot perst)iudly unieiiahle to the Jurlsslietion of the court rendering 
file jiidgiuenh and if the defendatJt afh^r service of process of the 
foreign attaidiment slumld either iu person have gone into the 
t'tate or constituted im atti»rney as to protect his goods, &c., 
from the attaehinent ho would not therebj give the court jiiris- 
ilieliuB of his person, since the jurisdiction must result from the 
fiutdgn altachmeiit. It would be unreasonable to oblige any man 
living in one state, and havingeffects in another t«> make himself 
aisieiiable to the courts of the last state, that he might defend his 
prupertj" there attached/ 

f Tlmre has been of late a greater amount of judicial 
f‘xprc^^io!l on the subject of divorces granted in sister states and 
in of the tmTitmdes than upon any one tpaestion eoimected 
with Judgments of other states. The faciliticAuitfordcd in some 
purtioiih of this <amntry for a dissolution of die marriage relation 
ami tiie amount of fraud and c<dIusion displayed in obtaining 
dhoiws liCh been impanikdied in the history of any cdviiized 
country. So reckless have parties eonnected with this disgraceful 
biiHinew iieciime, as to obtain divorces for parties who have never 
been married, and forgery, perjury and odier fraiululent devices 
been irHpHmtiy resoited to in order to enable a class of per- 
to, whii could not iirlnu wise, obrain a dh^oludon of the mar- 
riage relit iom The result has been an apparent contiiet of decis- 
upon ilic valhlity of tein*li proeceilings when called in C|iiesrion 
dirrefiy oi coikteraily, Tiic cuuits id tlm various states pro- 
ceeding *ui dihVrciit grounds, and aifordiiig different degrees of 
lacibfy hu ofitiiiianir divorces, it Im become C|iute common to go 
I rum one Male to another, whoi^e loose practice in regard to iiiat- 
lcr^ of liii's character is often perverted by false soggesfeioii and 
default, even without notice to the adverse party, and 
obiaiit a divorce, and they have generally been attacked oa the 
ground i4 fraud. 

i lircr r, 1 Caili. Phelps Beady, Si Me. Sii; Castritue v. Im- 

V, Holton I ilali Ml, Aram ?. rie, L. li 4 II L.. O- 4 M| BIwtE v 
Mssdl, CiMo, »; MeYIcker v. Briggs, i Mi«. 
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I 3:2S\ Evitv r.aie ha?- the rij:ht dt ttainliu' the t*r 

iioiiii\siii* imd hueuil euiidiiion vf perna^N duiairilrd ud/i/m it- 't i 
ritian’d L iilij tlelt‘rnn’iie for ilndf, for ura: t'aiio.-* fui' A^r^o^ 
nmy Im <*liuiigcii or uilcrtod and upiat \diU |^rtran4>. Ihio d iip»*a 
wliat uel6 ur of perain^ hnlt!liin: tlie relation to 

other of marria|^i\ tlioy itaiy be M^paruted and tliat U'latlon ui— 
Folvotl; aiul it may pre^enbe what lt\^al proooediii«^i duill !»e he! 
tc) that emb atul w!iat courts of its sovereignly ^hali have 
ilktioii of the matrimonial siaius aiul power to adjiulgt* a diVMihi- 
tion of that relatiom All citizens of t!mt .^tafe dmiiieileii ^vitlihi 
itj and owing to it allegiance, are I>ound by tlie laws and regida- 
tioBS which it prescribes in that respect, When, without infringe* 
ment of the eonstitutioni of the state its statutes have ccuiferred 
upon any of its courts the general power to act JiKlieiallj upon 
the matrimonial duhis of its citizens, or persons within its terri- 
torial limits; and to adjudge a dissolutimit of the relation of hus- 
band and wife, such court has jurisdiction of tlie subject-matter 
of divorce. It iSi^ the act or acts which constitute the cause of 
action which is tlie subject-matter in a suit for divorce. Power 
given bylaw to a court to adjudge divorces from the tics of 
matrimony gives jurisdiction of the suhjcct-iiiutter of divorce. 
Though the proceedings before that court, from iirst U> last of the 
testimony, in an application for divorce should show that a .-mto 
of facts does iK»t exkt which maket^ a legal cau>e fur divurcta }ct 
it cannot be said tliat the court has not juriMlictiou of t lie .‘-ubjt'cr- 
matter, tliat it inis imt power to entertain the proceeding.-, fu la ar 
tlie proofs and allegations, and to detenuirn* upuu their lecal Md 
tieiemry and effect. Jurisdicllon dut‘s nut depmid iipun t 
liltiinaie existence of a gm^l eau-t* of action In the plaint ai in 
particular cased A court may have juri-dicriuii ui ad a*’d‘ : :n 
a!>&ump!>it of that subjecjt-maUer. aVu actiun by A. in *.• ’ ; w 
judgment is demanded agaimVi 15. as the indur^cr uf a pr^nd m.v 
note, fails within that jiiriMlictimi. f^uch euiui ina\ eu** i\un 
and try the action, and give a valid and effecl ua! judgniem in n. 
Though it blioold appear in proof that there had never beiii 

^ Clieever v. Wilsoo, 9 Wall lOtJ; 73 X. Y. eiT; Peu|.»le ?. ikki-r, 7ll X. 
Barber v. Root. 10 Mass. 260; J*^lrjuk*r Y. T8; t‘yek v. C'ouk, 1114 Hi S5. 
r. Orabam, 10 How. 83; Eiuiiier v. « OrueineU v. Burwell* 1 M, 
Eiimier^ 45 H. T. 535; Himt v. limit, Huy aid 4§ll. 
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aii^l iiur nonrt* of non pajmeiit, jet a jiitig* 

iiieiit for A. 11., though ag'ai^‘^t the without facts to 

Mstuiii it, \TiUikl iit?t he void rerulered without jnrisdidiou. 
It Would ho erroiieou#5 and liable to fi^veisal ou review until 
revitn^t'd am! ,nnx*rse<h it would he valid and enforceable against 
IF and vmbhd in credit wlien brought in pkv eolUteraHy, If 
triuii !w hiirdi court in a sister ^tate against one of whose person 
that court IkuI jurisdiction, it wcuild !>e a jiidgnient whieli the 
courts of aiiofher state wmiM he bound to credit and enforce, 
diirisfiitdion of the siihjeet-nnitter, is power to adjudge eoneeming 
the general rpiestion involved* and m not tiependeiit upon the state 
of facts which may appear in a particular case, arising or which 
is ehiiiiicHl to have arisen, uiuler that genera! question. One 
court has JurisiFiction in criminal cases; anollier in civil eases; 
each in ith sphere has jurisdiction of the suhjeet-niatter. Yet 
the iic'ts, the acts of the party proceeded against, may be the 
fame in a civil case, as in a erimioal case as for instance in a 
civil action for false and fraudulent representation and deceit, 
and in aculminal action f<w obtaining property by false pretonses. 
It could not he saiil that the court of civil powers had jurisdielioa 
of the erimifuil action nor rice wnUy though each had power to 
pass upon aliegatiuns of the same facts. So, that there m a more 
giuicral liiaaiiiiig to the phrane siibjeei'?natf€r in this connection 
fhaa jMiwer to act upon a particular stale of faofs. It is the 
power to act upon the general, tu to speak, the abstract c|iiesl ion, 
to dctcrmiiie and adjudge whether the particiiiar facts pro* 
M no tl Vail lor ilie 4‘xcrchc of the abhtruet power. A suitor for a 
JodLLiiaut i4 divorce may come into any court of the state in 
vliirlit he is domiciled, which is empowered to entertain a suit 
tici'idVr, atid to gi\t* judgment iartweeii luisfnuid ainl wife of a 
d, lU ilieir married slate. If he does ni^t estalilhh a 

for tiivorce, juriMiiction pitunmnee Judginent does nut 
h, avt‘ the court. It h\w jiower to give Jiidgnient: that lie has not 
incdo oin a tnmn Tluit Jinlgment would f>e so valid and effectual 
41 - tu himl liim rhcrcafter, and to be ns udjmiimtii m to him in 
anotlier like atlcuipt, by Iiiui. If that court should err, aiid give 
Jiidgiiiiuit tliai he Inn} made out hi,^ case, Jurisdiction remains in 
if so to do. The error is to be eorreeled in that ■very action. It 
iiitj not be shown eollaterally to avoid the liidgiiieiit, whii© it 
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slaiiik tinreverecHl, wlicUiin* the lie .iv^ileil ef iii tliii 

htate of its reiHrui**!!, or a M.^ter state ; grained alwavs that ihent 
has jorisclietit»ii of the parties to it. T!e^ J«4gnie!:t h in 
siteli also ris a-ijudlcafu ugaiii-t t!ie partj c.o! in 
flu^i^il^e^i<n3^ of the piihjeet-niatter is the pmver lawfully conform! 
to ileal with the general sahject inviilve^l in the aetion, ** In a 
suit for diToree a valid jodginent in jkmmam m> i\> to afiret the 
tlisscdiiiioii <if tho iinirriage eontraca, 'tUntdi shall be prevalent 
everywhere, may be rendered against a defendanr not within the 
territorial Jurisdiction daring the progress of the suit* if that lie 
the place of Ids citizenship ami domieilej though process bo 
served upon him only in souie method prtfcnhed by the laws of 
that jurisdiction as a siihstitute for personal service, and llioiigli 
he lias not voluntarily appearecL"** 

§ 530. Jurisdiction in matters of divorce depends in gcmeral 
upon the domicile or residence of the parties to a marriage at 
tile time of the comiueneemenfc of the proceedings for divorem 
A court of any county having jurisdiiuion, where the parties are 
then domiciled, has jurisdiction to dis^dve their marriage, which 
ia valid.® Such JuriHliction of the court in respiecfc to sucli par- 
ties is not affected by the rchidence, ullegiauce, or domicile, at 
the time of marriage, place of marriage, or place where the 
offense in respect of wliieh divorce is souglit was commit :t'd. 
That is, a court ai another State or foreign country hiH JiiriMiic- 
tion to dissolve the marnage of any partiofe aniun/^r/ ]n 

such State or country at tlie commencement of the prufa-cdintr^ 
for diveu'ce.* It is touiHcient if the petitioning paity Ir.i*' h»H n a 

^ Per Folder la Ilmat v. iliiiit, v. Ko«it, 10 M CfM; FilIifV^vF* 

P3 N. y. CI7 ; v. Ins. Co., low*., SX. H, iOO, Hiifliisg v. A I :i 

t)3 y. Y. Ill; Ihmglu^^ V. Fra rest, 0 AIo. 148. 

4 Bing flsO; Bh'^ucA v, AIcCarthy, 3 v. Goiilc!, L. K. U iL L *»>, 

B. & A. ar>l; ALu'tiii V. yichols, U Fill V. Pitt, 4 AIaH|. iC'C Ui 
Sim. 4,ib; Srhil(->l) 3 ’' v. Westonholz, Kobins, 7 IL h. (’. Ot^o, i um * v, 
L. K 6Q. B. lo5; Black v. Black, 4 AVii.'^on, a Wall. ICO; \ 

Bradf. 174; Slieldoa V. AFriglit, 5 N. Sfundrklgc, UI Ga. U luC/ v 

Y. 407; Hood V. Hood, 11 Allen, lOtJ; AVIiife, 0 N. II 47lj; Try, 4 

De Graw y. Do Gmw. 7 Mo. App. Mo. 12U; Dor-ev v, DoiMy. 7 WulU, 
121. 320; Tolcn w Tubai, 2 Biackf, 4417; 

®Tolen v. Tolen, 2 BlaekI 407; Ilartcau v. Hart can, J4 F*ck, Ibl, 
Pawling V. Bird, 13 Johns. 102; Vis- PawHagy. Bird. KIIoIsuh, It2; Hard- 
dier Y, Vischer, 12 Barb. 040; Barber lag v. Allen, 0 Me. 140; Pomeroj f. 
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hmi! Te4ihnt the State wht>re the action is hrooglitJ The 
gnmiul iipuii uliie!i the validihr »>f sur-h decrees is inaintaineil, is, 
tliaf itiarriagie being a rehiti<ni ittvidving tlie social status of a 
|uiiy !o if, tiie State i>f whudi the coinplaining party is a hma 
/fV ri^ddetif, li:'H tlie right determine his matriiiionial status 
and, in view ef fhc^ new rehiti^nis that may bo formed in conse- 
ijimnce cif i!ie dissolution <.»f the marriage, in the State wiiere the 
decree is pronooiiccd, that public policy recjiilres the recognition 
id the Validity of such decrees in otlmr States. TliuSy a divorce 
deerecil in a fondgn State, aecrwding to the laws thereof, where 
a liiidnuid rmnoves to that Srate and aecjuires a dumieilo there, 
without intending to commence pruecedings for a divorce against 
a i^ife who is living apart from him without jn>tiiiabie eaiiNe, but 
siffernairds coninumces such procwwdingSj after leaving a bum- 
mom- af the List ami u<nal jdaee of abocio of the wife, and giving 
muita* of pemiemw of proceedings in the State of his dumiede, 
liy piiblicadon in the papers of that State, obtains a decree, such 
decree is valid and elfcctuah® 

i TIii‘ doctrine e^l.Tol^^hcd that ilie judgment of a court 
of out' Slate has binding eilect in anotlier, unless the court 
had JuriHiictioii of the hubjec^ matter, and of the persons of the 
pal lie-, uml that want of juri.‘«rdiction is a matter which may 
be iiiterpoMid again-t u judgment when sought to bo 
I iiiureedf, or when any berudit claimed under it. and that the 
of ^n^‘h jurbdieiiun renders a judgment a imOlty, iiiisbeeii 
full iMree and elleet in ca.-es where foreign decrees of 
diieme hd\e heeii H/uglii tn be made available in erimiiiul pros- 
eentiun^ and abo in ci\ll u^‘riou^. In ca^>o» of foreign divorces, 
file reeerd eontaiiH a recital tirat t!je parties were residents id" 
{OC'h MU'h ivcifah like that in onlimirj judgiuents of jiir* 

iMio'doiial faem may be C‘'mra«ruUed, and the party convicted of 
bigamy in the of hU ri>idence, if he contract another mar- 
liagt' lliercd So, where a lul^ba^ld not having a deinieile in 

W«ib, b Palp*. LVsIous v. Fel- v. Bnvf>ii,4 R. I. b7; Toleu v, Toka, 
lewo H bb IL ifi^h V. Birnhe. 2 2 Bkekf. 4h?; Tiiwapaoa v. The 

Bw. Id; 2^ Ala. IS; Gleoaoa w 0leaaoa» 

*Cee|%T w CVjcipcr. 7 Olik#. 5^1; 4 "WIs 04. 

Maiibiifii v, Mciiiilm 10 Ohl^. 27. * Eurku w Sbanaoa, 115 Ma». ^S. 

Iliirlt-a f. SliRPiioa, 115 Miisb, 40^; ® w Diiroall, 25 Mick M7| 

Mmiiag ?, Akltn, SI Mcc 14i; Dllsou Davis ?. 0oiiii»oiiw«ltli^ 18 Bosk, 
Ym* L— 41 
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aiiotlier Slate tliiiher to uloain a «a\orei% aiol ^1*^** 

ibere fraiiiluleiitly obtaiu a uivaicv for u e*ut^e lint rceiirio^l le, 
ouf w*ih not a eau^e tliereu^n l>y tbe Liw < 0 ’ lii^ dorai»*io% too 
ileereoj not iiciiig of a CHturt baving jiiri diefiian U tun tooiilod to 
faitli uiul crioiit in the State uf lii< duntieiUo even ilevn^di 
reeites faetb Miflieient to give it jiiri.Miietiuiid TlnitJ, a jiidgifienr 
of ilivoree granted in another Statt\ under kittb rit|iiiriiig a year j 4 
residioice 011 the part of the plaiiitill liefore fctiing. as a i^oinliSioii 
of jiiribdiciion, may be impeached, when prodiieed iiievldenro in 
another proceeding in the courts id a sibler State, notwitlibiaTui 
iiig the record alleges the necessary residence, aiul slnovs an 
appearancG by an attorney at law for the defeiuhint, liy proid 
that the phutdiff never was a resident of the Stale in which 
divorce was obtained, and that the appearance for tlie dehiHlmt 
was entered without antluudty.® Thecunrt of errors and appeak 
in New Jersey have, in a late case, tleclarcil a rnie which gtn*4 
farther than any decitekm yet given, and in cases where t!ie deeieo 
is one of divorce, it seems tu be one founded «ai every principle 
of morality and justice, Thk ease was one where the parlies 
w’cre inurried in that State, but from the day of their inarriago 
there was no intercourse or cummunication between the parties, 
The husband, soon after the marriage, went to Iliiinjis, iiiitl after 
sufficient resideiice there to give the court juriMlictioii, applied 
for and obtained a decree of divt^rce, on the griUind of frami aiitl 
duress, and 'want of consent of the Imsband to the marriage. The 
wife was in New Jersey, her residence was known to the plahit- 


018; Sexcull v. Sewall, 1-3 Mass. 156; 
Baker^s Will, 2 Reci. X Y. 179, Feo- 
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iff, hnt iif> ir’non hvr athw tlian bj piiblicatioB, and tMs 

did iii^f c^nriiTily the nauio uf the defeiulant The court 
Kiy, f!uit upon the caine of aetiun, m $ct forth in the record, in 
the euR\ there ctmld luu’c been no divorce, for there was 

no ]ii:irri.pn;e, im statu, % If tlie proof was responsive to the bill^ 
file element, that iff eoinNont, was lacking. But the true 

groiiiul tipon which the decree was declared void, as to the wife, 
uas smtecl hj the Viee-Chancellor, wliose decree was nnanimoasly 
aflirmed : A jiidgmeBl of a court of one State, granting a 
ihvorce to a hnsliaiifl, whose wife is domiciled in another State, 
will not be entitled to recognitiiui by the <*oiirts of the latter 
State, if the hinffiaiKi could have given to the wife actual notice 
of fhu Milt few divorce, hut refused or neglected to do so. And, 
where the evidence on which such a judgment purports to be 
fuiimlod appears to be fabricated, a court of equity of another 
^facc may grant relief to the uife against it as void. The right 
tn have a fair opportimilv (such as the defendant can makeeffec- 
Tuii! to his protection) to make defense against any cdmrge is 
RHUirtnl I'ly a rule of general law, resting upon a principle of nat- 
iiHil justice, A jmlifial sentence pronounced in violation of this 
rie:ht is not within the protection of the Constitution, nor enti- 
tled to general recognition as valid. Judgments dissolving the 
imirriagf^ relation have tieen repeatedly declared void for a viola- 
fhm id' this right/ 

** The valiility of judgments of di%’^orce in all Jurisdictions, 
ahhHiitrh prr»imiinml without actual notice to the defendant, 
ulmv it W4i4 in the power of the plaintiff to give it, cannot be 
on tins groimd tiiat such suite are proceedings i» 
#v and, fuerchtre, notice is not necessary. A proceeding 
rrm a pr*H*eiHi!iig against tangible property ; and actual notice 
oi'-priM'd \utlo on the theory that the owner is bound to know 
whf yv hi^i propel ty and ‘what is being done with it. It isman- 
ifivt ihif till** theory eaiiimt he applied to the relation of Inis- 
hJiiiil and wife. ei*pec?isil!y where one abandons the other, and 
nffiiMfS all inlereoiifK*/'^ 

The Cliiiff Jiuytice, speaking for the court, in affirming this 
clrcitointi^ fays, ** that a judgment can carry with it, per no 

laaotel BUS; 8, affirmed, 28 M, J. 

* % Brnghtf, 27 K, J. lk|. dSL 
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extra-territiwlal force wlicti the jniiMliction iiuhe ca^c 
OH the fact that the coinplaiiuint has his ih^inicile within 
jiirisdietion. All the claim w’hich such an atijniL‘ea:i4ai ha^ fo 
foreign recogiiitioig re.^ts on thegrutmt! i»f eoinity, li w ti 
suck m mfiUtd P? ami *nh>ir^iH^id i.i 

other Btatm bg fo^xe of the o/ Outifro'^r, a^al ihr 
tiOB of the United Siakr. It, JiaLjninit^ that eihoir frton 

jurisdicimu^ px^jidarlf/ over ike parties rerCiCf (/ 

jmxvbS npmi ihem^ or hj a voluniarp apjr'aran^v^ or trhm ilr 
jmxerdinff ia air icily in rtm, that carry icitk than ihrar hiyh 
mn€iit>7h% mid iclikk ikcnjhre are <Virya:hrrr t^iwchuirr. 
Jurmliction m diuoree snita^ arkiny oat o/ the aiatua uio! 
domicUe of ore of the pmiks cannot impart to u Judytmift 
any such effmknmj, iJyeTerthelesSj as marriage is a nuiftir of 
imiversal recognition and interest among all civilized people, 
a judgment of divorce, re^ting even on Mudi a contracted foini- 
daticm as the domicile of one of the parties alone, bears with it, 
into otlier jurisdietiims a title t() respect, amh in st)ine caneH, a 
claim to viduntarj adojniom In such instunccs, the question 
whether t!ie judgment shall be extra- territtiriullj eiiforeeil, k one 
resting enlirtdy upon the consideratiou that, in a matter c»f uiti- 
versal interest of this imttire, an oljligation n^sts upon i‘vt*ry gov- 
ernment to carry into effect, as far as is reascmahly I'lracf ieahle, 
and as may be consistent with its own pidicy, all fm*fign jiida- 
mcmts. But an appeal of this kiml to inter-Stiitc camndy slioibd 
never jar vail when thejudynunt soayhf to h accriddri ha^ h ^ n 
irndf red in riolation rfthatfundcfnontal fovin/n tf Ja>\fit*e, /'I if 
the jimiiea^ hfort their riyhU are adJadipiL ^/o/// har* an tj^p c’- 
timiiy {f heimj heard. A judgment of tiivoreu pr«***fM 5 
from a jnriodictiou founded on domicile, would iioi eoii!ra\o:«r 
essetitiul rules of natural jiisti<*e it actual maice io appt'.o* had 
been served on the defendant residing ahnncL It h true P.r a 
notice so served on a litigant out of the jurisdiction in wLl^d* a 
suit is pending, may add nothing to the judicial right to fake 
cognizance over the cause, but, neverthele.--, it may iiiipurr a 
quality to the resulting judgment timt will serve as a crcflciitial 
to it in a foreign jurisdiction. In this case the jiidgiiiciit ren- 
dered in the court of the State of Illinois is entirely dcstiimc uf 
those properties that entitle it to extra-territorial aeifc|it;aicc ; tlm 
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Jt'iVhtlusi to it wnt^ kiiowOj she was not snm- 
iiiont'.h -ar iliil ni»; appear, Aw was nut served with process^ nor 
W 4 > !iu*:eu given h> herd' That this is the only feasible and safe 
ti'Hepiri** ia uf this eharaeter can nut he doubted. 

There eat h^‘ siu rjiie'-tiun hut that a divorce granted b}’' a court 
uf a :‘'»r/.gn iriatu, wlicre the parlies toasui& are doinieiled in 
dhhn^’iii jriinTdicHiUss. and the plaintiff does nut know, and can- 
111 1 liv diiiigent iurjuiry ascertain the abode of the defendant, and 
caniiu*. thcrcfcuv, gi\-e actual notice of his suit, would, under 
elicit cireiuirvtvineeN he vahM in every other State. The doctrine 
4 i!*uve >i 4 :rd, fiwrefore, w'ould not apply, but it is in those cases 
ii\!iere tiaj plaint ill, kiiowiiig the abode of the defendaiit, will- 
fi|/;y uunccais the pendiutcy of the action from such defendant, 
and gives initieo by puhlicarion in some obscure Bheet for tine 
piirpuMj of dimini'^hhtg the risk of publication, and yet he suiH- 
eienf lit give Juusdietiun to the court. 

odd. Ill a Lite cased involving the queatiun as to the valid- 
ity t*f iliviiree of this kind, the court haid: “A divorce granted 
ill umciier Slate, against a eicizeii of this State, domiciled and 
actually ahidiiig here ihoughout t!ie pendency of the proceed- 
ings there, wilhout appearance or actual notice, is of no effect 
Ki liii^ Siufe.® Alllmugh a State may adjudge the dutus of its 
eitizeii toward a non-resident, and authorize such judicial pro- 
fit rdhig*- It sia*'- tit, such proceedings have no extra-territorial 
Jorci*. Tin* prra’cediiig is* neithc*r hi rem nor qumi t/i m as 
to ish :4 .i i>( anotlicr State not notitied m* appearing.® A 

/ii A ^11 is not usually groumi for proceeding £» /er- 
in aiiollser JuriMlicfiom'* Xor will effect be given to such 
u jiidgsicmt tui the principle of comity of States, for the reason 
iluit 4! the thiic of tlie reiulitioii of the judgmeiitour own statute 
provided for tlivoree against a non-resident by a like substitEled 

MTV ICS*/ 


Ff. 4 |i|r V. B-tkf r, X. Y. TS. 
*il‘jrlrn V Finlu 1*31; 

llriitl''4riw IkMfli, la Wend. 4U7; 
ViM'iai'v, 13 Rarn. Kvrr 

t. Eur. 41 X. Y. ei3, lloilman v, 
ilf^l!Ht:8i4 #1 X. Y. m; Kllkira v. 
%Vi;«/4%ror!lu ilolsii-. ZT; Skumway 
t. afliliiJiaii, 4 Cm, »; FcruuH^a v. 


Crawford, TO N. Y. 25S (Eitmier v. 
Rfanler. N. Y* 033 aad Hunt t. 
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* \Ya0dwc1rti1 ?. Spriog, 4 Alien* 
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* Pauling V. Bird, 18 Johns. 1 ®. 

® People V. Bilker, Opiaioa by Fed 
ger, J.* TO 5 . Y. fa 
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I 533* Upon a eltx^e aiul careful exainhuiiiou of tlic 
argument of Pt^lger, J*, in <ie1ivering the opinion of t!ie ronif in 
tlie case of People r* Baker** It woukl ke 

and based upon grouiuk too conclusive to be duubtedUe^ 
controverted. It ninst, however, be looked at friun a slaiuinoint 
based upon facts and not upon tliCcuw. Let us .‘-fate an ewnuriy 
case: A husband or wife desirous t>f di'-^olving the nuirriage rel 
tioii for causes not available in the domicile of their re^iue^^a^ 
one or the other abandons their home and the reIafion>IierenuLro 
existing between them; that parfvgois to another and 

there becomes a jwfc resident ; he i«ecomes ainefialilo r** iij; 
laws and entitled to its privileges, <mc of tlH*>e tiie nlUainiiig 
of a divorce upon the statutory ground affortled by thr Liv*« 
making power of the State in which he has lK*cufnc a citizen. 
In accordance with tliese laws he obtains a divorce iliadariitg the 
marriage relation between him and hi*^ wife aliM^intcly ^li•-^^lved. 
He thereafter enters into a new contract of marriage and new 
family relations and new ties spring up. By the laws of the 
State of which he has hecoinc a re.->ident his fmniim* wife has iit> 
claim id ai\y kind upon hinu nor can bhe assert any, iii the forms 
of that State. But whenever the former hu-^haiid returns to the 
State of Xew York* under the <h*cision in this ca^e, lie finds that 
the decree of divorce he oldaiinnl is absfdiitcly void, and Im has 
a w’ife living there with wlnnn he (mii enforce iiL imiriUil iigim-, 
and tlius beget another family, who in tin* Slate of hi- re^.hiencf* 
,aro regardetl as illegiiiniute. It musi !h* appiruc iL.e 
beautiful theory, so logically di‘scri!H‘ii by dudc'e hf j. 

applied to stern facts wmdd Ihj e<mduci\o of gicau r i .oo-iMp-. 
mure immorality, and with ellects st^ pcndcioii^ to wf* * . 
conscience of ain* court. In aimo-i t*verY ea-e wiu'ri* om X' 
arising from the eiTects of iondgn divonaa-* h.i\f* In mi tlj .o 
eiiiiiiiia! pruseciitiun, it Ini'- iicen done at the iiot Oi<*c oj ♦ * 
party to the marriage contract \v1h» ha- laam tlaw uIoIcIm*' ^ d Ir 
the parry pja^curing the divorcM\ and wliilc iinwi!!iiur t * r 
continue a contract which has hi'cn <!t'ciared by a jiidichd trib- 
unal to be dissolved, usually seeks nwenge in a erhiihud pTusc 
eution, no otlier means of rwlress being available* Upon tlie 
facts in the ease of People %\ Baker, which are brieij 

* 70 N. Y. 78. 
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: ** Tile defciiilantj Frank M, Baker, was convicted of 

h5|jainy lu It u|‘jHMred dial, in 1S71, Baker was married 

iii ClliTi to one Sally Wc'-t, witli whom be lived for a few years, 
in Xiw York, as the ease seems to have been tried 
nn thv a-oiitai'iticm tiiat he was domiciled here, though it was sul)- 
frr#|ikm!ly held that ids place td domicile was not estahlibhed. 
Hr- witV reniriied to Oidoatsome lime previous to March BO, 1874, 
sinl on that ilay, iii® it appr^aml hy the record, filed a petition in the 
(.Vmrf of Comiium Fleas of the County of Seneca, in the State 
of Olt hK for a divorce from her husband, on account of gross 
iH^glret of tluly. Such divorce was granted, and it was imdis- 
piKod fhat it was n^gidarly obtained in accordunee with the laws 
of (lido, Baker was not in the State of Ohio ut the time, and 
no liicdcc was served on him except by pub! ieatkm, which w'as 
duly madtt according to the Ohio statutes. Shortly after the 
det*rce was obraiiied Baker laid actual notico of the proceedings, 
IIS iipjHnired from u lettm* produced in evidence by idm, from Ida 
liWiiHO* \ufe to his mother, dated July 7, 1874, in wldcli she 
ftfates that she had ol^tuined a divorce two ^veeks before that 
time. No'Veiidwr 14, 1874, Baker marrie<l again in Kew York, 
July 1874, Svilij married a man by the name of Murray in the 
Suite of Ohio, and thereafter lived with 1dm as lier lawful hiis- 
kiiif!; but rids was excluded by tlie court. The plaintiti in the 
iiivorce «iif was ut thu time uf her marriage u resiiletit of Ohio, 
hia Lr.d always lived there, except during the brkd‘ period when 
ii|u- r**^'i4edi in ibis Stale; that she ictunied there for the purpose 
fd rmnaiidng with her reimiv(*s until the birth of her cdiild ; tliat 
she reJiniifudi ihere for more ilnm two years wniliiig for her hus- 
band ; Iii4i Im did not during this time return or send her any 

i«r aiiifi she ilid tud know Ids wliereabouts, nor did 

lio ciunribiite a?niliing lor her supptrrtT 

b:M, Siippo,-e that after the mife had obtained her decree 
of iiii'iircc, and tuitered into a new and valid marriage contract in 
till- State *0 Oliio, which she did; the husband being a citizen 
ill? ikh chndsioii) of New York, had applied for a divorce, as he 
iiiight Ihii'c done in aecordaiiee with fids dcdsioii, iipoii the 
groiiiid of iidiiltery, eommifted in Ohio (which by the laws of 
Olib iiii the ilmreo of divorce their obtained wis absolutely 
tad the court in Se%v York had decreed the husband a 
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divoree mi this gri?iinii we would wluit wotiid irifi.ir.il 
IcloiL a iiKirried woiiian legally diviev^l in cuts! o/urry wi:!i <;uf 
laws of tlie State liavin-r lawful jurodi^uiiui ovri- iior .oaiia% 
wliioli thv Court of Appoai- in lids very iw^c rniaviie !♦? tli' S\;!m 
O huNUiul whitdi jin^ruotion the saute otnirl luainiaius it 
ill similar eases over its citi^ieus; and after Mudi le^uM! divore«* ui 
the State t»f Ohio, a lawful marnaye in that State deelared void, 
and the lawful wife iieereo«l to he gidhy of adidiery in 
with her own iaishauth and thi^ when the New York tnuai h.ul 
no juri^dieUiU]i over tiie wife or Imr ,-ulnHeqiieiit hii/oaud. ih\ 
suppose that the wife had heen indaeted fur hiLrainy in the State 
of Ivew York, can it be for a nuuiuun fhou^da that uinh'r ilm 
faet'i in lias ease the State <d Ohio wtutid have surri-inlerid her 
tis the autliorilies of the State id Xew Yolk for trial i ILe! tin* 
hnsbaiiil appli(*d fur the divcwei* in the Slate id Ahov Yoik upon 
the gnnind above mentioned, serviee iq^on tins wife euuhl liof 
have been other than conatriictivo, precisely the same service that 
under the Iaw< id' the Stale id Ohio that u..s obudiied apdii.^l 
the liuduind in the jiruceediu^ir^ in tliat Stutv : and in tMi'ii Suite 
there would he a di‘cree oC diviU'ce, or rather two decrees betWf*i*ii 
the same parties, dissolvin^j the same marriajre rehitioiis, one 
upon the ground of desertion on the part of the hiishamh llm 
other on the grouiui of adultery of the wife; and i*ac!i Slate 
maiutainiiig Unit m decree was the only real one. Tlnil thi' 
alleged eonfliet is nut overdrawn must Iw apparem u|Nm retdin;^ 
the facts in the case and the deeishm of the Court of Appi.J- 
thereon. There was no evidenee in tldo (aiM% uur wa**' it clauijf u 
that the wife, when she returned tti lier original dMiiii*d,u in 
Ohiii, went there for the purjto.«,e of obtaining a divorce, or fh r 
she suhsuqueutiy returned to Xew York. It wa.- adinifO tl Si u 
fur two }earsher linshand had failed to eomrihiiti* to hur « up 
pm*r, and that she did not know of wiauaMOous. 'fn i? 
had a right to a separate doinieile has hemi eireeliially io ruf «i h\ 
the Supreiiie Court of the United States in a ease of thi- kind. 
In an earlier case in the same Stated u very earefiiily coiiskicrud 
one it wiiA said, Ijotii partitas went to a foreign Stale to piucmu a 
divorce; and it is further said 'uhat the parties Mdiseqiieniiy. hr 
collusion, procured to he entered and duekeied u forma! decree 


* Kmuier v. Kiimier, 4a N. Y. aS5. 
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iif <Hv 0 ree, 1 »t which the parties were declared absolutely di* 
Church. (\ in flelivcring the opinion of the eourC 
^aid conn had jurisdiction of the subject-matter of the 
4 that u, it Itm! to decyxe diwrces according 

/ih /ji'f ^ that Stati / and ccerg Siaie hao the fdght to deter- 

. j]fr the ground>i^ iq^on ichi*h it will dmoire the mar- 
rit!>jr reltd^on ifame 'wiihin itn JuribiVdiom The court also 
had juri^dJcikm of the partiob by the appearance of the defend- 
ant/* And aho held that if there was any fraud coiinceted with 
I hr ih vu c. it wa^ iitU ftiich as Would invalidate it, as both parties 
lixv eipially guilty of such fraud* Yet here k a case where the 
pirtii^N without ivnoumdng their allegiance by permanently 
}r!i;oT:ng fiaun the State of Kew York, and obtaining a domicile 
ill aiwliier bin temporarily, go into another State and a^k the 
ciuiri^ of fli4t Sure to deiennine ihe ^tutlls of citizens of the 
StmiMU* New York and di*-H>lve tlreir marriage relation, which the 
ihumr cpiirt in the Baker ca,He ^ay cannot be done, as the court of 
another Sum ha.^ m JunMiietioa ovm* the sufns of the citizens of 
thi* Stale (if xSew York; and in the case last cited the decree is 
held valid* iiotwithirtaniling it was procured by fraud and eollii- 
► loll, iH^caiihC the partich were in jpari deiieio^ and in tlm Baker 
ease, ivliere there was no fraud, it was void. If, as tlie Court of 
Appeal'® state in both of these cases, ‘'every State has the riglife 
to dclermiiie for the grounds upon which it will dissolve 
the marriage relation of tho.-e within its jurisdiction/^ is sound 
LiW" uiiid it has nc-ver iwen questioned , it is difficult to see how a 
trlbufial like that of the abiiity of the Court of xlppeals can con- 
tiniialiy eniineiate tins maxim and yet refuse to give it effect, 
Sbo* Syiiiid nnmdity, public policy, the legitimacy of inno- 
C4ir «d!^priiig, fiemund ihal a principle of law be declared by all 
coiiils, w!dch Hwuu to be founded on principles of justice, 

iiaiiiflv* that where either husband or wdfe abandons the other 
¥ 

Hhil or obfidiis a hma jide residence in anotlier State, and 
after il;e stalul^wy time expires, essential to the Jurisdiction of a 
c’oiirt iii this class of ciws, and a decree of divorce is granted, 
mithoiii tlm jurisdiction of llm court being imposed upon, and 
the parly remains in tlie State wherein he has obtained the 
ciecreci tlsafc so aiilter whether the other party appeared or not, 
•»ek decree, if mmirmiire mt!m mm dtdg gimn^ should be held 
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em 

eoneliisive in every Itfiate in th^ Union ni n -n 

qtii\sfion. And we think that tin* eo!5>:ruet -'U ,;.:o*'n **-♦ lU* 
decrees of nature, o/ eo j ;: ’ 

persop, but cm the ch ereated by lis^' - ♦''i ^ ”• 

pie the true solution of fins C|Ue^tion: I:ke a judjimiM . i 
operates only on t!ii‘ the lUarrimre eniori^t. T'u*’ : * n ’ ' *■. o' 

partj^ or the one again,''! uhom lie* n *n v* n -I, 

imder the theory iu the ea^e alno'e rirMo r» r' bn,:} 'Oi*; oi 

uiiouKiloiis position i!i the StattM»f lii-^ or her n d.,n n *r ; \p io o 
riage contract, by reason of its %aiidiry, /. e\, tn ct >. ie r e» n.: 
been legally dhsolvect could tmfo'rcc lU while .u the H* /e v, ! * 
the divorce wnis granted tlie party would be renc''!h» -% «o;d we 
should have a conflict between t!u^ eourr-^ of Smv*. 

under the same government, U\it \c hero a p»*ryv /n fnicha ^ so 
iuttmt and with a spe* Hie olmn*! of uhudtiing u df era r of 
abandon his residence temporarily or for -uirem'iit time "o m ihe 
a jawnci /be>V of eitizem-hiie inipto^n up^** rhe j>n -i Hoti 
of the court and obtain- a detuaa? «U“ dlvores*, and tiieii ^ ' nm* '•* 
his former domicile and eontimn lo re,''oh‘ thi re. ti.ri 
the evasi\*e piirpo-cs and fruudiih’iu imeiu. ne ihlek ih-/ 
maxim that One cannot do indiieetly that wld hi be e.inie*: do 
directly” applies, am! that sneh deent' 4»f dH*c;ee ^len5,,d 
only be held fraudulent in the SiaTe uliere umenn d, biC ej \ 
other State. And we think ihaf, wiili b w extM |;*ee, , 
era cares sustain these prineiju^’"* Tim-. br,-: -i ,0 4 

W’ife are citizens and ri'.-ideii! of om* Stale. utA if ei 1 m‘ . • c, *'» .« 
into another Srute temporarily f^r the pinfM^*' «;f i-o-n: •' j a 
divorce, >ucli div<*n’iM- \ uid in tie* Siat^' in wi i‘*;i m* , ^ ^ 

have a domiciled If tiie euim.H ui »»ne Smtr ur e»r» . r'^ ’U'* o c 

niuaover V. Turie^n 1 1 .Ma-N ‘2CT; v lie U ..n 1 , 0;S. 

Barlen v. Slummm, 113 4IT; BosU'iuw v |!c-h, m ‘ 

Sewiiil V. Sewuil ICC 13tr, Hatk Vorh^ r y, Ve, bo, 1 : T. II Ci] 
V. t’lurk, M Cusli. aVl; Lyea V, HeiTa'aii v. bl % \ 

2 Gray, aOT; ClaiM.’ v, Clia-c 0 Griv. v. Ktfrr, \l \ V 'iTi b* 

157; fc^mitli v. iSmilii. Kl Gray. 2t4l; IhmiMy, *37 N\ d, l',e ar*, o<e} ’ y 
JDiisott V. DiLHoa, 4 R L ST; Barber V. Goi)^, a bWfi/vei, I’rduv, 
Boot, 10 MahS. 200; Dof'^iy v. I )orsey, StuUy 517 4 llib » M , at t ; H. 0 , 1 1 AUh 
1 Watts, 349; Magiiiie v. Mamiire, 7 11 Mellcri f, Mrlleiu 10 Abli X 

Bimeu ISRHull v. IIiill, 2 Sm.b. % IV. Clmw w Grafr^, m luma, 
174; Edwards w Green, 9 La. An. 317; mi); Mum^ % Mmm, 51 IL m 
Ifhf V. Wii»n, 1 I). & B. Eq. 558; Ednon v. Kim% m l*i#. m, 
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pi-rniit A partT lui\ hi|: ;MLmiieiIe in imuther State or nation to 
rm*m, u. ir lur fiio piirpnK* only of getting rid of tlie personal 
:iii4 ohiigafiim-r of Inihktnd and wife, wHch release they 
e*ir*!«**t obtain in the tribnnalis of their own residence^ it is evi- 
df'n.i that ^lHdi State or etmniry is, in reality, !>y its tribunals, 
Wriii p.iiig I lie rights and functions of sovereignty over the subjects 
o* aincher* wln^ still retain, and, as soon as their purpose is 
iriieiid to return to the State of their original 
dtiiiiieiit% liiiil resiniie Ihdr original positions* A divorce so 
fdiMiinii is vtdd* ant! is the result of a fraudulent imposition of 
jiii ihd:ctio!i upon ilie court granting it 

§ hSfn And in a latt! ease in Illinois it is said : Ordinarily 
when fi pf^ffO!!, upon a cliunge of domicile, goes into another 
State or roiiiilry, ilie personal i^tatus which he carries with him 
will in? reeogiiixeil by the courts of the latter country ; but this 
rii!u is siii^ject to f*«ulahi excepnons* If, for instance, such stuius 
has been by a violation of an express provision of the 

po>i!ive !iiw of the State in which its recognition is asked, or if 
if be contrary to the spirit and genius of its institutions, as a 
lifitMif nobility would be here, or if it is opposed to its settled 
policy, or to the? good order and well being of society, or to pub- 
lic lUiU’iilirj ainl decency, in all such cases the Maim will nc^t be 
rc^*ogid:n'd by tin* courts id the hitter State, Wliere the court of 
II fori*it!!i Cfuintry Ims jiirisiHcfiou of the parties and subject mat- 
ter a >\ih, iiml this aflirmatividy appears, its jmlgmeot or 
ii* be coiichiHive on the parties, their legal representa- 

t.iei in ail countries where the mutters litigated are 

agdiM!r,'.vn and this i.s part ieahirly so with respeefc 

l‘* jickuiomt- or decrees atfeciing the siatim of a peivon, they 
iUid In luHirv of Judgmenis w rem, which are binding on 
i;n* C/ om!** wiirliL 

“The iimiiatiHii of this rub U that it may be shown such 
jinigning lu’ ilecrrt* was obntined by means of frtiiul, or gross 
i4 thv |irorcs.^ of the, eourf, or flagrant departure from the 
i>r4iii4r¥ ciuim* of Jiidkdai procedure, as, tor instance, that a 
party in iiitercsl sat us a Judge in the caused 

IMmm f. m; Wlait- v. Baker, 76 N. Y. 78; Fergu 

WIftb Wiii5€Oi'ii!i, 4i Iowa, 437; mti v Crawforci 70 K, Y. 25S. 
ft»ll w. Sirnli* S McArllutr, 415; ^ B^^th v, Roll, 104 ill S5. 
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§581 Tlie Supreme Court of WneoTiHin in ,i Lite sw: 

^'Altlioiigli marriage is a status^ mH e%'erj St.ite Inn tlio riirnt to 
fix, regulate and control tlio same, as to e%mrv pin-oti its 

Jurisdiction, oven thoiigli one of tlie parrii^ may at the time 
actually i-eside in anotlier State, yet a judgiiiimt nlx^mv 
granted in anotlier State, under sturuttv pil 

dependent entirely upon the residence tliertMd' the piUy apply- 
ing for a divorce, at the suit of a husband against a \ufi% who 
resided in this State, and who was not pci>inial!y ‘^c»rvs*d mith 
notice and did not appear in the action, hut was ignorant «‘f ith 
pendency until after the judgment was rumlercd, is not a liar to 
a subsequent action by such wife in this State for a divoiet^ ali- 
mony, allowance and a division of the property of such 
situated within this State, especially where such foreign Jmlg- 
ment was based upon an alleged cause of action which wan fahe 
in fact.”^ 

§ 538. The divorce business having become somewhat profit- 
able, it was natural that there should be a desire to extiioi it ; 
the statutory causes lor divorce, and the fact that nu rivpectahle 
court of the domicile of the parties would grant a decree withmit 
sufficient proof, soon led unscrupulous parties to seek other juris- 
dictions, where the defendant would have no knowledge of the 
proceeding, and courts were not over particular. It wag soon 
discovered that the Territory of Utah afiorded the he-^t field for 
their operations, under a law containing the following iiovtd 
provision : That the probate courts of such territtnw Hhouhl 

have jurisdiction to grant divorces to such j)ariks m dmimi to 
hecome residents of TJtahP This was construed to uMnin citi- 
zens of other States and nations. This provibion soon gave the 
probate courts of that Territory sufficient business, until the party 
obtaining its decree was prosecuted for bigamy, adultery, etc., 
after entering into a new marriage, the ground of criminal pros- 
ecution being that the Utah divorce, being fraudulent and void, 
did not dissolve a marriage contract between parties -who were 
not actually domiciled there at the time. The defendant would 
plead his divorce, and in a leading case on this class of divorce 
the court thus clearly treats the matter : 


‘ Cook V. Cook, 56 Wis. 195. 
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^‘The next qiiestioB arising in the case is this: Is the divorce 
granted in Utah valid? 

It is valid if the court granting it had full jurisdiction. Had 
it I It appears by the record that the divorce was granted in a 
suit between two parties, neither of whom was at the time of 
the proceedings a resident of Utah, or within the boundaries of 
the Territory, or had previously been, but both of whom were 
residents and citizens of a State in the Union. Such being the 
case, neither of the parties had placed himself or herself under 
the jurisdiction of Utah. It is well established that the court in 
Utali had, and could have, no jurisdiction to grant the divorce 
in question, and that the same is inoperative and utterly void. 

^^This is a question to be decided by theyw gentium, the law” 
of nations, the first principles of which are, that all nations in 
respect to rights, are equal, and that each is sovereign within its 
own territory, with jurisdiction over the persons and property 
timrein.^ Hood, when the divorce in question was granted, 
was within and under the jurisdiction of a State other than 
Utah. It is farther settled that the States of the Union, 
as between themselves, are sovereign. In determining that 
qiiestiorn of jurisdiction, therefore w^e have only to inquire 
what jurisdiction the State of Indiana has over the people and 
property within the Territory of Utah ; for on this point the 
Suites and Territories are severally equal. What jurisdiction 
lilinois can exercise over residents and property in Indiana, 
Indiana can exercise over residents and property in Illinois. To 
place the matter in another light, a State may authorize divorces 
to be granted by legislative acts. Suppose then, that the Legis- 
lature of Utah had gianted this divorce, neither of the parties 
being citizens or inhabitants of the territory, severing a domestic 
relation between two citizens of and residents of Indiana, would 
anv one claim that the divorce would be valid ? If it wmald be, 
then it follows that the State of Indiana can confer upon her 
Legislature power to divorce by statutory enactment husbands 
and wives citizens and residents of Utah, or Illinois, or Ohio. 
And if so, what becomes of the doctrine of sovereignty of States 
and nations within their own respective territories? And if the 
Legislature of Utah cannot grant divorces to residents and 


* 1 Kent Comm, 21. 
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citizens of foreign States it cannot confer sncli powers upon tlio 
judiciary of the State, Certainly, as a general proposition, 
States and nations cannot exercise such extra-territorial Jurisdic- 
tion. But we need not enlarge upon these established elemen- 
tary principles. The case before us is too plain to admit of 
argument. It is shortly this: Hood desired to obtain a divorce 
from his wife. Neither of the parties were under the jurisdic- 
tion of Utah; the petition of Hood and the decree of divorce 
expressly stated this fact. If he was not a citizen and re‘^ii!enr 
of Utah, he was of some other State or nation. Still the <*ourt 
of Utah grants a divorce to a man who informs it in hivS appli(*a- 
tion that he is under the jurisdiction of a State other than the 
Territory of Utah, and that he is not subject to hers. The, 
divorce manifestly was granted in violation of the sovereignty 
and jurisdiction of another State, and in violation of the plainest 
principles of international and constitutional law. The provision 
of the statute of Utah authorizing her courts to grant divon^es to 
citizens of foreign States and nations who were not^ hut imred 
to lecome residents of Utahy was ultra mres mid void, 

‘‘No plainer or more palpable case of the exercise of extra- 
territorial jurisdiction could exist. Hood was not only not a 
citizen or resident of the Territory, but he did not personally 
enter the Territory so as to give it jurisdiction over him for tem- 
porary police purposes. 

“We cite on the question of jurisdiction the following ca^ea in 
our own State and the cases referred to in 

“Nor is the decree of divorce in this case within tlio operatifui 
of that clause of the constitution of tlie United whi**h 

declares that ‘ full faith and credit shall be given in each St iti* lo 
the public acts, records and judicial proceedings of every ofliii* 
state.^® That clause does not include judgments am! decui^cs 
which severally show upon their face that the court rendering 
them had no jurisdiction in the premises.® 

“To avoid misconstruction, we wish it to be borne in mind that 
the record of the suit in the Territory of Utah in question in this 

^ Sturgis T. Fay, 16 lad. 429; Bail- ® Coast H, S. art. 4, § 1. 
road Co. v. Hnat, 20 Ind. 457; Beard » Waltz v. Donway, 25 Ind Wl){ 
v. Beard, 21 Ind. 321; Constitution Cooley Const. Lim, 2, ed. p. 14 
of Indiana, Article 14. 
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case was not upon an ordinary simple contract between parties 
wlio could iniike and rescind sucli contract at pleasnrej but it was 
suit to sever tlie bonds of matrimony between the parties in that 
suit; to dissolve a relation into which the parties could enter 
only in accordance with the law of the State, and which could not 
be dissolved by acts of the parties, bnt only by permission of the 
State having at the time jurisdiction over one or both of them. 

^ Marriage is more than a contract. It is not a mere matter of 
pecuniary consideration. It is a great public institution, giving 
character to our whole civil polity.’ It is a status, of domestic 
relation resulting from a consummated contract to marryd It is 
to a proceeding to dissolve such a relation, that what is said in 
this case applies. To give jurisdiction in a divorce suit the 
plaintiff, the petitioning party, must be a resident of the State or 
Territory where the divorce is obtained. This fact gives juris- 
diction of said person and renders the divorce (notice by publica- 
tion, or otherwise, having been given to the defendant) valid as 
to the plaintiff ; and being valid as to one, public policy demands 
that it should be valid as to both parties.® In another case upon 
the same kind of a decree the court say : To each State belongs 
the exclusive right and power of determining upon the status of 
its resident and domiciled citizens and subjects, in respect to the 
question of marriage and divorce, and no other State, nor its 
judicial tribunals, can acquire any lawful jurisdiction to interfere 
in such matters between any such subjects, when neither of them 
has become hona fide domiciled within its limits, and any judg- 
ment rendered by any such tribunal, under such circumstances, is 
an absolute nullity.* It does not appear upon the face of the 
judgment or decree, or in any of its recitals, that either of the 
parties was ever resident of said Territory of Utah, or domiciled 
therein. This is a jurisdictional matter which should appear to 
to entitle the judgment to any respect whatever ; for though it 
be conceded that the probate court that rendered the judgment 

* Mae! v. EwiQg, 9 lud. 87; Ditson 681; Bavis v. Common wealth, 13 
V. Bitsoa, 4R. L87;Peoplev.Bariiell, Bush, 318; State v. Armington, 25 
25 Mieh. 247. Mma. 29- 

® Iloodv. State, 66 Ind. 263;Litowicli ® Bitson v. Bitson, 4 R. I. 93; Ken 
V. Iiitowich, 19 Kas. 461; People v, v. Kerr, 41 K. Y. 272; Hoffman v 
Smith, 20 Y. Supreme Ot. 414; Hoffman, 46 K T. 30; Hanover v 
Bonghly v. Doughty, 28 N. J. Eq. Turner, 14 Mass. 227. 



656 


The of Estoppel. 


was in tlie legal sense a court of record, ^ its jurisdiction/ if any, 
tinder tlie local laws of the Territory ^ over the subject of divorce, 
was a special authority not recognized by the common law, and 
its proceedings in relation to it stand upon the same footing with 
those ox courts of limited and inferior jurisdiction,’ unaided by 
any legal presumption in their favor.* If the pretended decree 
of divorce upon which he relied was in fact illegal and void 
because made by a court having no jurisdiction, it afforded him 
no protection against the consequence of a second marriage, 
whatever may have been his motive or his belief, in respect to 
the validity of the decree. His mistake or ignorance, if any, was 
one of law and not of fact. His case, therefox'e, is one to which 
the maxim ^ignorantia Juris 71071 excusat^ applies. Being, 
together with his lawful wife, a resident citizen domiciled in this 
State and subject to its laws, he was bound to know that tlio 
ti'ibunals of no other State or Territory could rightfully take 
cognizance and jurisdiction over their marital relations for the 
purpose of decreeing their dissolution ; neither could they a(*quire 
such jurisdiction through any act of the plaintiff in temporarily 
changing his domicile.”^ 

§ 539. The English doctrine is declared to be That if a 
decree of divorce be considered as a judgment on status^ which 
is probably the most correct way of regarding it, there can bo no 
doubt that its validity, if recognized at all, will be ^eeogni^ed in 
suits other than those between the former husband and wife. 
Thus, the validity of a Scotch divorce was examined by the 
House of Lords in a suit brought by the children of a second 
marriage of the mother ; and if it had been held that the Scotch 
court liad had jurisdiction to pronounce it, tliere can be no don!>t 
that it would have been accepted as conclusive. Senteiieeir» of 
di voice, indeed, are ofteoest called into question to prove or dis- 
prove tlie legitimacy of certain persons descended from one of 
the divorced pair. 

“ If the court, which decree the divorce, has jurisdiction to 
make such a decree, according to the estimate formed by English 
taw of that jurisdiction, such a foreign judgment will receive full 

* CoininoiLwealtli v. Blood, 97 Mass, and held a conviction for bigamj 

valid. 

® State V. Armington, 25 Minn. 29; 
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recognition here as conclusive and binding, whether in a suit 
between the same parties or between strangers to the original 
decree. Judgments upon the status of a person are, in fact, 
regarded as closely akin of judgment upon the status or owner- 
ship of a thing. 

“ The rule,” says Erie, 0. J., making the decision of the 
court which creates the status of a person or thing conclusive 
upon all persons as to the existence of that status^ has been 
regarded as salutary. Sentences of nullity of marriages in the 
Ecclesiastical courts, of forfeiture in the Exchequer, of settle^ 
ment of paupers by the quarter sessions, and of prise in prise 
courts, are examples.” The word creates,” as used by Erie, 
0. J,, in the passage quoted, must of course be taken to include 
the essential requisite of jurisdiction, without which there would 
be no creation which a foreign court would recognise, either of 
status in such an action as is there referred to, or of a right and 
obligation in an action m jpersonam^ The English courts wnll 
recognize as valid the decision of a competent foreign Christian 
tribunal dissolving the marriage between a domiciled native in 
the country wdiere such tribunal has jurisdiction, and an English 
Woman, when the decree of divorce is not impeached by any 
species of collusion or fraud. And this, although the marriage 
may have been solemnized in England, and may have been dis- 
solved for a cause which would not have been suflScient to obtain 
a divorce in England. When an English woman marries a 
domiciled foreigner, the marriage is constituted according to the 
hiBloci omitracim ; but she takes his domicil, and is subject to 
his law. Thus, a domiciled Scotchman married in England an 
English woman. Immediately after the ceremony the married 
couple \\ent to Scotland, and resided there as their matrimonial 
home. Two years after, the wife obtained in Scotland a divorce 
a vinculo matrimonii^ on the ground of her husband’s adultery 
only. The husband came to England and married there anotliei 
English woman, the first wdfe being still alive. In a suit for a 
declaration of the nullity of the first marriage at the instance of 

I Slmw V. aouM, L. R. 3 H. L. 55; C. B. (H. S.) 791; Roacli v. Garvan, 1 
Shaw V. Attorney-General, L. R. 2 P. Yes. 157; Kenney v. Cassilis, 2 Swanst. 
& D. 156; Daglioni v. Crispin, L. R. 313; Dolphin v. Robhins, 3 Macq. 
1 H. K 301; Hobbs v. Hemming, 17 536. 

I.-~42 
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the second wife, — Ueld^ that the div^'orce in Scotland was » 
sentence of a court of competent jurisdiction, not only elleetiial 
within that jurisdiction hut entitled to recognition in the courts 
of this country also. 

§ 640. The United States Supreme Court, whose decisions 
upon questions affecting judgments of sister States are final and 
conclusive, have as yet not been called upon to decide as to the 
validity of divorces obtained by one of the parties to the mar^ 
riage, in a State where such party is a iona fide resident and the 
other is a citizen of another State, and the divorce is decreed 
in accordance with the la^vs of the State upon constructive 
service to the non-resident defendant. But in the leading case 
in that court,® Mr. Justice Swayne in delivering its opinion said : 
'^‘The petition laid the proper foundation for the subsequent pro- 
ceedings. It warranted the exercise of the authority which was 
invoked. It contained all the requisite averments. The court 
was the proper one before which to bring the case. It had juris- 
diction of the parties and the subject matter. The decree was 
valid and effectual according to the law and adjudication in 
Indiana.® The constitution and laws of the United States give 
the decree the same effect elsewhere which it had in Indiana.* 
It is said that the petitioner went to Indiana to procure the 
divorce, and that she never resided there. The only que.^tion is 
as to the reality of her new residence, and the change of domi- 
cile/ That she did reside in the county where the petition is 
filed, is expressly found by the decree. Whether this finding is 
conclusive, or onlj pruna facie sufficient, is a point on which the 
authorities are not in harmony.® We do not deem it necessary to 
express any opinion on this point. The finding is clearly suffi- 
cient until overcome by adverse testimony. None adequate to 
that result is found on the record. Giving to what there is the 


^ Harvey v. Farnie, 8 App. Cas. 48. 
s Cheever v. Wilson, 9 Wall. 108; 
Christmas v. Russell, 5 Wall. 290; 
Darcy v. Ketch urn, 11 How. 175. 

® McQuigg V. McQuigg, 13 Ind. 294; 
Noel V. Ewing, 9 Ind. 87; Lewis v. 
Lewis, 9 Ind. 105; Rourke v. Rourke, 
8 Ind- 427; Tolen v. Tolen, 2 Blackf. 
740; Wilcox v. Wilcox, 10 Ind. 416. 


* Darcy v. Ketchiim, 11 How. 175^ 
Const, art. 4, sec. 1; 1 Slat, at Large, 
122; Christmas v. Russell, 5 Wall 
290; Mills V. Duryee, 7 Cranch, 483. 

® Case V. Clarke, 5 Mason, 70; Mc- 
Donald V. Smalley, 1 Pet. 620; 
Cooper V. Galbraith, 3 W. €. 0. mt 
® Noyes v. Butler, 6 Barb. 618; HaU 
V. Williams, 6 Pick. 283. 
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fullest effect, it only raises a suspicion that the animus manaendi 
may have been wanting. It is insisted that Oheever never 
resided in Indiana ; that the domicil of the husband is the wife’s, 
and that she cannot have a different one from his. The converse 
of the latter proposition is so well settled that it would be idle to 
discuss it. The rule is that she may acquire a separate domicil 
whenever it is necessary or proper she should do so. The right 
springs from the necessity of its exercise, and endures so long as 
the necessity continues.^ The proceeding for a divorce may be 
instituted where the wife has her domicil. The place of mar- 
riage, of the offense, and the domicil of the husband are not nec- 
essary to jurisdiction.* 

The statute of Indiana enacted that the court, in decreeing 
a divorce, shall make provisions for the guardianship, custody, 
and support, and education of the minor children of such mar- 
riage.” Act 1852, sec. 21. That part of the decree which 
relates to this subject, has been already sufficiently considered.® 
The case of Barber Barber* has an important hearing upon the 
case under consideration. There a wife had obtained a divorce 
a mensa et thoro^ and an allowance of alimony in the State of 
New Tork. The husband afterwards removed to Wisconsin. 
To enforce the payment of the alimony she sued him in equity 
in the District Court of the United States for that district. The 
court was clothed with equity powers. The ground of Federal 
jurisdiction relied upon was the domicil of the husband and wife 
in different States. The court decreed for the complainant. 
This court, on appeal, recognized the validity of the original 
decree, sustained the jurisdiction, and affirmed the decree of the 
court below. This is conclusive upon several of the most 
important points involved in the ease before us.® 


^ Harding v. Alden, 9 Me. 140 ; 
^laguire v, Maguire, 7 Dana, 181; 
Jeimess v, Jenness, 34 Ind. 855; 
Oheever v. Wilbon, 9 Wall. 108; Hol- 
lister V. Hollister, 6 Pa. St. 449; 
Standridge v. Standridge, 31 Ga. 323; 
2 Bishop on Marriage and Divorce, 
475; Harteaiix v. Harteaux, 14 Pick. 
181 . 

® Diston V. Biston, 3 R. I. 87; Shaw 
V, Shaw, 98 Ma^. 158; Harding v. 


Alden, 9 Me. 140; Maguire v. Maguire, 
7 Dana, 181; Hollister v. Hollister, 6 
Pa. St, 449; Shafer v. Bushnell, 35 
Wis. 373; Hall v. Hall 25 Wis. 600; 
Platt’s Appeal, 80 Pa. St, 501. 

* Cheever v. Wilson, 9 Wall. 108. 

* Barher v. Barber, 31 How. 583. 

* Cheever v. Wilson, 9 Wall. 108; 
S. P-, Kinnier v. Kinnier, 45 H. Y« 
535; Hunt v. Hunt, 73 K Y. 217. 
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§ 541. It will be seen from the decisions cited on this sub* 
ject, that the great object in view of the courts of this country 
and England is the prevention of fraud upon innocent parties 
and imposition upon foreign courts. It may therefore be 
declared that the rule is well settled, that the actual dona Jide 
residence of either husband or wife within a State will give to 
that State authority to determine the status of such party, and 
to pass upon any question affecting his or her continuance in the 
naarriage I'elation, irrespective of the locality of the marriage or 
of any alleged offense ; and that any such court in that State as 
the Legislature may have authorized to take cognizance of the 
subject, may lawfully pass upon such questions and annul the 
marriage for any cause allowed by the local law. But if a parry 
goes to a jurisdiction other than that of his domicile for the pur- 
pose of procuring a divorce, and has residence there for that 
purpose only, such residence is not honajide^ and docs not confer 
upon the courts of that State or country jurisdiction over ilie 
marriage relation, and any decree they may assume to make would 
be void as to the other party, ^ and that a decree of divorce valid 
and effectual by the laws of the State in which it was obtained is 
valid and effectual in all other States, and a sentence of divorce 
obtained dona fide and without fraud, prcnoimeed between parties 
actually domiciled in the country, whether natives or foreigners, 
by a competent tribunal having jurisdiction over the case, is 
valid if valid in tlie State where it is rendered, and is a complete 
dissolution of the marriage in whatever country it may have been 
originally celebrated.® 


^ Hare v. Hare, 15 Tex. 355; Pawling 
Y. Bird, 13 John. 102; Keir v. Kerr, 
41 K. Y. 272; Cooper v. Cooper, 7 
Ohio, 594; Bmitii v. Smith, 4 Greene, 
266; Yates y. Yates, 13 K J. Eq. 281; 
Waltz Y. Waltz, 18 Ind. 449; Gleason 
Y. Gleason, 4 Wis. 64; Pitt v. Pitt, 4 
Macq, 627; Dolphin v. Bobbins, 7 H. 
L. C, 390; Shaw y. Gould, L. B. 8 H. 
L. C. 55; Shaw Y. Atty.Genh, L. R. 2 
P. & D. 150; Sinclair v. Sinclair, 1 
Const 294; Tollemache v, Toilemache, 
IS. & T. 557 ; Wilson y. Wilson, L. 
B. 2 P. & D. 435; Brothie y. Brocue, 
80 L. J. 185; YelYerton v. Yelverton, 


1 S. & T. 574; Hull y. Hull, 2 Strohh. 
Eq. 174; Manley y. lilaniey, 4 Chaud. 
97; Hubbell v. Ilubheil, 3 Wis. 062, 
Mansfield y. McIntyre, 1 Ohio, 2 ^; 
Ditson V. Ditson, 4 R. I. 87; Kebslndv 
V. Bebstock, 2Pittsb. li. 124; llairiw)!! 
Y. Hanison, 19 Ala. 409; Harding v. 
Alden, 9 Me. 146; Holman v. Bank, 
13 Ala. 369 ; Maguire v. Maguire, 7 
Dana, 181; Thompson y. State, 28 Aia 
12; Burlen v. Shannon, 115 MtteS. 438 
® Cheever v. Wilson, 9 Wall 108; 
Dorsey y. Dorsey, 7 Watts, 350; Kin- 
nicr Y. Kinnier, 58 Barb. 424; S. G, 
46 N. Y. 535; Shaw y. Gould, L. E. 3 
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This rule must be the correct one or the propositions upon 
which it is based are nnsoiind and the courts having enunciated 
theiBj have established principles that are clearly wrong. Every 
tribunal, whether sustaining the principle we have stated or the 
contrary one, have affirmed the following propositions upon 
which the rule is based : 1st. ‘‘Every sovei’eignty has exclusive 
control over the personal Biatus of all domiciled within its terri- 
torial limits; this is unquestioned. 2d. Marriage and the rights 
and incidents arising therefrom are matters of personal status, 
3d. The well-settled doctrine that husband and wife may have 
separate domiciles whenever it is necessary or proper that they 
should ; and, 4th. As a corollary from these rules, the final one that 
each must seek and can only obtain a divorce from the other in 
the tribunals and under the laws of their own ionafide domicile. 

§ 542. The act of Congress of May 26, 1790, declares that 
the records and judicial proceedings of the courts of any State 
shall be proved and admitted in any other court within the 
United States by the attestation of the clerk and the seal of the 
court annexed, if there be a seal together with a certificate of 
the judge, chief-justice, or presiding magistrate, as the case may 
he, that the said attestation is in due form of law. This pro- 
vision has been construed in various ways. No one but tbe clerk 
of the court can certify to the correctness of a record. In a late 
case it was said, the first error alleged is in the admission of a 
record of the probate court of the Territory of Colorado, certified 
to in tlie name of the clerk by a deputy. It is not claimed that 
this record as authenticated was admissible under the section of 
our own statutes applicable thereto (Gen. Stat. p. 700, § 371), 
blit it is claimed that it was under section 905 of the U. S. 
Revi‘-ed Statutes. That section, however, authorizes attestation 
by the clerk, and names no other person. And it seems to be 
settled that this of itself grants no authority to a deputy-clerk.^ 
This last ease is directly in point, and in it the court says: “ The 
attestation is directed to be by the clerk, and not by any person 

H. L. 53; Dolpiiin v. Bobbins, 7 H. L, Sampson v. Overton, 4 Bibb, 409; 
€. 890; Pitt v. Pitt, 4 Macq. 637. Scbneiizell v. Toung, 8 H. & McH. 

^ Stepiienson v. Baumster, 8 Bibb, 302; Greenleaf Ev. § 504; Whart. Ev. 
86% Morris v. PatcMn, 34 K. Y. 894; § 100. 

Lotbrop V, Blake, 8 Pa. St 495; 
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acting as a substitute for the clerk, or possessing like powei 
under the State laws. In making the certificate, which is made 
evidence nnder the act of Congress, the clerk derives his author- 
ity from the Eederal and not from the State laws, and the cer- 
tificate has vitality and effect, not by reason of the ofiScial 
character of the oflSeer making it under the laws of the State, 
hut in virtue of the act of Congress prescribing it as the mode of 
proof in this particular case. The certificate of the judge, as to 
the authority of any person other than the clerk to make the cer- 
tificate, is of no more force than would be a like certificate as to 
the effect of the judgment. Again, if a deputy-clerk, or other 
person, could make the certificate by reason of the power con- 
ferred upon him by the State laws, and thus satisfy the act of 
Congress, such law should be proved as other facts are proved, or 
as other laws are proved, and not by the certificate of the judge, 
which is not made evidence of any such fact. The records were 
not competent evidence, and were improperly admitted.”^ 

Where the transcript is certified by the clerk of the court, and 
the presiding judge certifies that the attestation is in due form, it 
is a sufficient compliance with the act of Congress,^ but the niere 
certificate of a judge that the person -who attests the copy of the 
judgment roll from that State is a clerk and the signature is in 
his handwriting is not sufficient^ hut it must state that theattoHia- 
tion clause is in dmform^ which must be annexed to the exem- 
plification of the record,^ The seal of the court must be annexed 
to the record with the clerk's certificate, but where a rcconl 
issues from a court without a seal, the fact that it has no sou! 
must be stated in either the clerk’s or judge's certificate.^ The 
judge who attests the record must be the judge of the t‘onrr 
wdiieh rendered the judgment; a certificate of a judgimmt uf 
another State not made in accordance with the provhioiis of the 


^ K. P. E, W. Co. V. Cutter, 19 
Kas. 83, 

^Haruer v. Spelman, 78 111. 206; 
Blair v. Caldwell, 3 Mo. 355; Grover 
T. Grover, 30 Mo. 405; Ferguson V. 
Harwood, 7 Crancb., 408, 

® Hutcliius V. Gerrish, 52 N. H. 
205; Milbum v. Hall, 16 Mo. 426; 


Tooker v. Tliompson, 3 3IeL. 03; 
Craig V. Bi own, Pet. C. C. 35 L 
'^McFarland v. Hamilton, 2 Bay, 
555; Norwood v. Cobb, 20 Tex. 5SS; 
Tliompson v. Mason, 4 111. App. 452 
® Craig V. Brown, 1 Pet C. 0. 352; 
Kirkland v. Smith, 2 Mart (La.) 407; 
Cox V. Jones, 52 Ga. 438; Strode v. 
Clmreliill, 2 Litt. 75. 
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act of Congress nor witli the statute of the State where the rec- 
ord is sought to be used, will not authorize a recovery of judg- 
ment thereon. Where the judgment appears to have been 
rendered in ‘‘ Cattaraugus county in the fourth judicial depart- 
ment in the State of New York,” and a judge certifies and a 
clerk certifi.es, it must appear that Cattaraugus county is in the 
fourth judicial department, and that the judge who certifies is 
judge of the court out of which the record comes, and of which 
the certifying clerk ^ clerk, or the record can not be used,^ but 
if there are two or more judges, it must be authenticated by the 
chief or presiding judge.^ In regard to the authentication of 
records of State courts, it is not necessary that it should be 
precisely as required by acts of Congress. Each State has its 
own statutory provisions in regard to the authentication of records, 
and where there is no provision, the common law rule applies. 
Thus, the record of a judgment I'endered in a court of the United 
States, and certified by the clerk thereof as required by the com- 
mon law and in a manner sufficient under a State statute, is 
admissible in evidence notwithstanding it is not authenticated as 
required by act of Congress.® Where a court has ceased to exist 
and its records have been transferred to another court, then the 
presiding judge and clerk of the latter must certify.* No par- 
ticular form of words is necessary to show the rendition of a 
judgment. A transcript which indicates the time, place, parties, 
matters in dispute, and adjudication thereon, is sufficient.® Records 
of a Bankrupt court in one district authenticated in conformity 
with the Bankrupt act are admissible in any United States 
District Court in an action by the assignee of a bankrupt. 

It is not necessary that the record of a judgment should be 
authenticated as provided by the act of Congress passed in pur- 
suance of article 4, section 1, of the Federal Constitution, to 
render it admissible in the courts of. the United States ; and the 

^ Boston v. Steel, Mo, ; Phelps Van Stork v. Griffin, 71 Pa. St. 240; 
V. Tilton, 17 Ind. 423 ; Buck v. Brown v. Johnson, 42 Ala. 208. 
Grimes, 62 Ga. 605 ^ Dean v. Chapin, 22 Mich. 275; 

® Pratt V. King, 1 Greg. 40; Settle Cochran v. State, 46 Ala. 714. 

T. Allison, 8 Ga. 200; Shaw v. Hurd, ^ Darrah v. Watson, 86 Iowa, 116 
8 Bihb, 871 ; Stewart V. Gray, Hemp. Manning v. Hogan, 26 Mo. 570; 
04; Catiiin v, Underhill, 4 McL. 199; Capen v. Emery, 5 Met. 436. 

^ Church V. Crossman, 41 Iowa, 373 
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District Court of the United States, even out of the State com- 
posing the district, is to be regarded as a domestic and not a 
foreign court, and the records of the court may be proved by the 
certitieate of the clerk, with the seal of the court, without the 
certificate of the judge.* When a record is properly authenti- 
cated, immaterial matters, surplusage and the like, will not pre- 
vent its admissibility as evidence. 

§ 543. It is held by some few courts that in actions brought 
on judgments of foreign States, that it is necessary to allege that 
the court in the original action had jurisdiction of the subject 
matter and of the defendants.^ But this certainly cannot be the 
doctrine on principle. The action on a judgment of another 
State is like any ordinary action ; every matter of defense must 
be pleaded; the question of jurisdiction is like that of infancy 
coverture or the statute of limitations, it is personal to the defend- 
ant, he must set it up if he wants to obtain the benefit of this 
plea. It is simply a matter of defense, and the presumption is 
in favor of the jurisdiction. An averment of jurisdiction is not 
therefore necessary in the petition or complaint. If the court 
had no jurisdiction, the defendant must not only allege but 
prove it.^ It is an acknowledged and fixed principle of uni- 
versal obligation, resulting from the comity and respect due 
one judicial tribunal to another, that a judgment of a court of 
record of a sister State is in iisoil ^rima faoie evidence of juris- 
diction, and it is not necessary for the party pleading such judg- 
ment to set out affirmatively in his plea tlie jurisdiction and facts 
upon which the power and authority of the court pronouncing 
judgment depend. Where a judgment appears to be for the 
foreclosure of a lien, as a mortgage, it must be alleged and proved 
that it took effect as a personal judgment in the place where it 
was obtained. Where the judgment is a personal one, the com- 


^ Adams v. Way, 83 Conn. 480; 
Alichener v. Payson; 18 N. B. R. 50; 
Mason v. Lawrason, 1 Or. C. C. 190. 

“ Earns v. Kunkle, 2 Minn 813; 
Smith V. Mulliken, 2 Minn. 319; Ask- 
ley v. Laird, 14 Ind. 222; Marlin v. 
Moore, 1 Wy. Ter. 232. 

®Re!d V. Boyd, 13 Tex, 241; 
Butcher v. Bank, 2 Kas. 70; Piitchett 


V. Clark, 3 Harring 241; Roe v 
Huiibnrt, 17 111, 572; Phelps v. Duffy, 
11 Nev. 80; Low y. Burrows, 12 Cal. 
181; Archer v. Romainc, 14 Wis. 
375; Bank v. Bank, 7 Gill, 415; Rogers 
V. Odell, 89 N. II. 452; Spaulding v. 
Baldwin, 31 Ind. 876. 

^Porcheler v. Bronson, 60 Tex< 
555. 
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plaint need only allege the name of the court, that it was of 
competent jurisdiction, the time, amount, &c., without alleging 
the proceedings.^ 

§ 544. Where there is a finding by the court that a defendant 
has been duly served with process, such finding cannot he 
inipeaclied by the evidence of such defendant.® For if a record 
of a judgment is jprima facie evidence, the burden of proof to 
overthrow this presumption of service is on the defendant, and his 
uncorroborated testimony should not be allowed to overcome the 
return of the officer as to service, and the recital in the record of jur- 
isdiction, when it is for his interest to have the record impeached. 
There has been no adjudication by the Supreme Court of the 
United States on this point, and we think that the rule laid 
down by the Supreme Court of Illinois is the correct one. The 
maxim of omnia rite esse acta stands as evidence of the fact, 
unless the contrary be shown, for the presumptions are in favor 
of the regularity of the acts of the officer. The rule is, that an 
officer will not be deemed guilty of an omission which would be 
a culpable neglect of duty, and for wliich he would be liable. 
So that there should be strong corroborative evidence by disin- 
terested parties toovercomethis jprima facie recital in the record 
of jurisdiction or service. This is the rule adopted by courts in 
regard to the amount of proof requisite to contradict a certificate 
of acknowledgment in a conveyance, and there i^.- certainly more 
reason for applying the rule to a judgment record than to a mere 
notary’s certificate, acknowledging the execution of a convey- 
ance. It may be that a judgment record does not rank as liigh 
as a deed, at least some of the courts of last resort seem to make 
the distinction, aiid allow one but not the other to be impeached ; 
that is, a defendant may contradict the return of the ofiicer 
serving him "with legal notice of the commencement of an action, 
but the uncorroborated evidence of a grantor in a conveyance 
will not be allowed to contradict the certificate of a notary public, 
who may have no more conception of a valid acknowledgment 
than a child : and yet it is said that “ Law is a science.” 

* Martin t. Moore, 1 Wy. Ter. Russell t. Baptist, &c. Union, 78 III. 
TO. 887; Westcott v. Brown, 13 Ind. 88. 


Davk V, Bresback, 81 111. 898; 
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§ 545.^ Where it appears on tlie face of the record that the 
court did have jurisdiction, extrinsic evidence to contradict it is 
not admissible under a plea of nnl tiel record. The office of 
pleading is to inform the court and the parties of the facts in 
issue; the court, that it may declare the law, and the parties, that 
they may know what to meet by their proof. WwZ tiel record 
puts in issue only the facts of the existence of tlie record, and is 
met by the production of the record itself valid upon its face, or 
an exemplification duly authenticated under the act of Congress, 
A defense requiring evidence to contradict the record must neces- 
sarily admit that the record exists as a matter of fact, and seek 
I'elief by avoiding its eSect It should, therefore, be formally 
pleaded, in order that the facts upon which it is predicated may 
be admitted or put in issue. Under the common-law system of 
pleading, this would be done by a special plea. The equivalent 
of such a plea is required under any system. The precise form 
in which the statement should be made will depend upon tlie 
practice of the court in which it is to be used ; but It must be 
made in some form. Defects appearing on the face of the 
record may be taken advantage of upon its production under a 
plea of md tiel record^ but those which require extrinsic evidence 
to make them apparent must be formally alleged betorc diey can 
be proven. This we believe to be in accordance with the prac- 
tice of all courts in which such defenses have been allowed, and 
it is certainly the logical deduction from the elementary prin- 
ciples of pleading.' 

A special plea in bar of a suit on a judgment in another 
State, to be valid, must denj^, by positive averments, every fact 
which would go to show that the court in another State had 
jurisdiction of the person, or of the subject-matter. 

§ 546. The question whether delet was a good plea to an 
action founded on a judgment of another State, was considered 
by the Supreme Court of the United States at an early day, 
and much consideration was given to the case, and the decision 

^ Bimeler v. Dawson, 5 111. 538; way, 2 Blackf. 108; Moulin v. Ins. 
Harrod v. Baretto, 2 Hall, 302; Shum- Co., 24 N. J. L. 222; Gilman t, Lewis, 
way V. Stillman, 6 Wend. 447; Star- 24 H. J. L. 248; Aldrich v. Jlinney, 4 
hack V. Murray, 5 Wend. 148; Price Conn. 880; Hill v. Mendenhall, 21 
r, Hickock, 89 Vt. 292; Judkins v. Wall. 453. 

Ins. Co., 87 N, H. 482; Holt v. AUo- 
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was that the record of a State court, duly authenticated under 
the act of Congress, must have in every other court of the United 
States such faith and credit as it had in the State court from 
whence it was taken, and that nil debet was not a good plea to 
such an action.^ Congress, say the court, have declared the effect 
of the record by declaidng what faith and credit shall he given to 
it ; adopting the language of the court in that case, we say that 
tlie defendant had full notice of the suit, and it is beyond all 
doubt that the judgment of the court was conclusive upon the 
parties in that State. It must, therefore, be conclusive here 
also,’' unless the merits are open to exception and trial 
between the parties, it is difficult to see how the plea of fraud 
can be admitted as an answer to the action. The plea of nil 
(hiet is inadmissible, in an action on a judgment of the court of 
another State ; no plea can be received that would be bad in the 
State where the original judgment was obtained.^ But a plea of 
nul tiel record is the only plea allowed, and under it the defend- 
ant may show that it was obtained by fraud, or that the action was 
commenced by attachment without personal service, or he was 
not served with process within the jurisdiction of the court, or 
that the court had no jurisdiction over the subject matter. But 
payment cannot be proved under nul tiel record.^ It is too well 
settled to be now questioned, that nil debet is not a good plea to 
au action founded on a judgment of another State/ If the judg- 
ment is inconclusive in the State in which it was rendered, or if 
it is inquirable into these during a particular period and on 
certain conditions, it will be open to the same extent everywhere 
else.® 


* Mills V. Diiryee, 7 Crancli, 041; 
Maxwell v. Stewart, 22 Wall. 77. 

* Cook V. Thornhill, 13 Tex. 293; 

y. Yaux, 2 Dali. 302; Mills 
V. Duiyee. 7 Cranch, 481; Norwood 
V. Cohb, 20 Tex. 088; Goodrich v. 
Jenkins, 6 Ohio, 43. 

® David v. Smith, 5 Ga. 274; Davis v. 
Headley, 22 N. J. Eq. Ho; Hogers v. 
Gwiiin, 21 Iowa, 58; Eaton v. Hasty, 
0 Keh. 419; Tunstall v. RoMnson, 
Hemp. 229; Barrett v. Oppenheimer, 
ISHeiflk m 


^ Mills Y. Duryee, 7 Cranch, 041; 
Maxwell v. Stewart, 22 Wail. 77; Law- 
rence v. Jarvis, 32 111. 304; Davis v. 
Lane, 2 Ind. 548; Warren v. Cou&et, 
8 Mod. 324. 

^ Baugh V Baugh, 4 Bibb, 556; 
Green v. Sarmiento, 1 Pci:. C. C. 74; 
Curti<« V. Gibbs, 1 Pen. 399; Rogers 
V. Coleman, 1 Hardin, 413; Wernwag 
V. Pauling, 5 H. <& J. 500; Spencer v. 
Sloan, 8 La. Ann. 290; Mills v. Diir 
yee 7 Cranch, 541; B. R. Co. v. Ris 
ley, 50 Ind. 60. 
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I 547, A question wliieli may do said to be pettle«L and y^t 
not, is tlie one wli ether the defense of fraud can bo fully 

maintained in order to iinpeaeli a judgment of a sifter State, 
While there may be no room for doubt after two deeisiims upon 
this question by the Supreme Court of the United Siato<, wliere 
the defense was squarely presented, negativing any smdi griuiml 
for impeachment^ and the same doctrine maintainod in varioin 
States.^ Bii' while the constitution of the United States pro* 
Tides that Full faith and credit shall bo given in each State to 
the public acts, records, and judicial proceedings of every other 
State, and the Congress mag^ hij genera^ laws, jrrescrihe tlu* imuo 
ner in which such acts, records and prot^eedings shall be proved, 
mid the effect thereoff In pursuance of this power Congress 
enacted, May 26, 1790, after providing for the mode of authenti 
cation, ^‘the said records and judicial proceedings, autheni’eatetl 
as aforesaid, shall have such faith and credit given to them in 
every court within the United States, as they have by law and 
usage in the courts of the State from whence the said reeouls me 
or shall be takend’ The constitution of the United States having 
conferred upon Congress the power to declare the effect of judi- 
cial proceedings, and Congress having d(‘clared their effect tti bo 
the same as in the State where rendered, the question then must 
be determined, not according to the decisions of the Supremo 
Court as above declared, but in accordance with the effect 
accorded domestic judgments in the States where rendered. I f 
then the plea of fraud is a valid one in any State to a judgment 
rendered by a court therein, it must under the act of Congress 


^ Christmas v. Russell, 5 Wall. 304; 
Maxwell V. Stuait, 22 Wall. 77; Alli- 
son T. Chapman, 19 F. R. 488. 

^ Benton v. Burgot, 10 S. & R, 240; 
Hoekiulay v. Skeggs, 18 La. ilnn. 081; 
Oranger y. Clark, 22 Me. 130; Atkin- 
son v. Allen, 12 Tt. 624; Hammoiid v. 
Wilder, 25 Yt. 342; Andcason v. An- 
derson, 8 Ohio, 108; Rankin v. Barnes, 
5 Bush, 20; Sheldon v. Kendall, 7 
Cush. 217; Homer v. Fish, 1 Pick. 
435; O’Shaughessy v. Baxter, 121 
Mass. 515; Sandforcl v. Sandford, 28 
Conn. 6; Embury v. Connor, 3 N, Y. 


511- Dobson v. Pearce, 12 M. Y. 156; 
M« Ra) V. Mattoon, 13 Pick 53; R. R. 
V. Sparhawk, 1 Allen, 448; Hammond 
v. Wilder, 23 Vt. 340; Campbeii v. 
Strong, 1 Hemp. 2C5; Canmju v. 
Brame, 45 Ala. 262; Hollister v. Ab- 
bott, 31 H. H. 448; Rathboiie v. 
Terry, 1 R. I. 73; Topp v. Bank, 2 
Swan, 184; Wall v. Wall, 28 Mi>s. 413; 
Bic knell v Field, 8 Paige, 440; Peel 
V. January, 35 Ark. 331; S. C., 37 Am. 
R. 27 ; Johnson v, Dobbins, 12 PhiK 
518. 

^ Const H S. art. 4, 1 1. 
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and the Federal constitution be a valid plea to a judgment of 
siicli State when made the basis of a cause of action in another 
jurisdiction. That is, every defense available against such judg- 
ment in the State where the original action was brought is a valid 
defense in the court of any sister State. And it is held in a num- 
ber of cases that the defense of fraud in obtaining a judgment may 
be made by plea, in a court of law. to an action upon such judg- 
ment from another State.^ The doctrine in Kew York is that there 
may be such fraud upon a tribunal and upon the opposite party in 
judicial proceedings as will vitiate a judgment obtained thereby.® 
But the fraud in such case is made up of the same constituents 
as is fraud in any other case, and the same state of facts must 
appear which is required in other cases. There must be fraudu- 
lent allegations and representations designed and intended to mis- 
lead, with knowledge of falsity, and resulting in damaging 
deception. 

In Iowa, the doctrine is declared to be that fraud in the 
obtaining may be pleaded to an action upon a domestic as well as 
a foreign judgment.® That is, that although a defendant was per- 
sonally served with summons, yet if he was fraudulently induced 
to come within the jurisdiction of the court for that purpose 
he may. notwithstanding the judgment, plead the fraud and 
thus avoid it. This is the rule also in Kentucky." The doc- 
trine in England is well settled that a party will be relieved from 
the consequences of a jurisdiction obtained by fraud or violence.' 


* Roper v. Gwinn, 21 Iowa, 59; 
WhfLstone v. Whetstone, 81 Iowa, 
276; Coffee v. Keely, 2 Heisk. 804; 
Eaton V. Hasty, 6 Neb. 419; Bbarmau 
V. Morton, 31 Ca. 84; Jarvis v. Bewail, 
40 Barb. 449; Phillips v. Godfrey, 7 
BotaW. 150; Rogers v. Rogers, 15 B, 
Ttloii, 364; Hindman v. Mackall, 8 
Iowa, 170; Lawrence r. Jarvis, 32 
III 804; Ward v. Qninliom, 57 Mo. 
425; Conway v. Ellison, 14 Ark. 860; 
Norwood V. Cobb, 20 Tex. 588; Wood 
V, Watkinson, 17 Conn. 500; Welsh v. 
Sykes, 8 111. 197; Edgell v. Sigersou, 
M Mo. 494; Erwin v. Toole, 81 Iowa, 
B18; Duidiap v. Cody, 81 Iowa, 260; 


Ellis V. KelJT. 8 Bush, 621; Stuart v. 
Stuart, 8 Me Arthur, 415. 

® Michigan v. Bank, S3 N. Y. 9; 
Hunt V. Hunt, 72 N. H. 227. 

® Whetstone v. Whetstone, 31 Iowa, 
276; Cowm v, Toole, 31 Iowa, 518; 
Dunlap V. Cody, 81 Iowa, 260, 

* Ellis V. Kelly, 8 Bush, 621. 

® Wells V, Gurney, 8 B. <& C. 769; 
Button V. Benin, 11 Mod- 50; Wingate 
V. Insley, 12 Pick. 270; Barlow v. 
Hall, 2 Anst. 461; Loveridge v. Plas- 
tow, 2 H, Black. 29; Lyford v. Ter 
rell, 1 Anst. 85; Wilson, in re, 1 Ark. 
152; Lloyd v. Mnnsell, 2 P. Wms. 74; 
Michigan v. Bank, 88 N. Y. 22; Dob 
son V. Pearce, 12 N. Y, 165. 
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The reasoning of the courts allowing this defense is niiaiitowor- 
able. If the defendant can be relieved from the effects of a 
judgment in the State where it is rendered, whj slioiiiti he not 
be entitled to the same relief in the State of his residence where 
the judgment is sought to be enforced? To deny him the same 
relief in his own State would be giving a foreign jiKlgmeiit a 
much more conclusive effect in the sister State than in the State 
where it was originally rendered. Then citizens should not be 
driven to foreign States to protect their rights. If they have a 
legal right, or are being subjected to a wrong, they may look to 
the tribunal having jurisdiction over them and the subject mat- 
ter, if the opposite party has placed himself within this jurisdic- 
tion. To exclude the defense of fraud would, in maxiy cases, be 
oppression or an absolute denial of justice, the inconvenience and 
expense of going to a distant State, of there employing couiisol 
and litigating the matter would be so great, and the principal 
reason for the disintetion is that a foreign judgment cannot be 
reached by citizens of one State, for the purpose of reversing it, 
without going into the foreign jurisdiction for the purpose. 
Can it be said that the constitution and acts of Congress require 
that a judgment which in the State where rendered can be 
impeached or avoided for fraud should be so conclusive when 
made the basis of an action in a foreign jurisdiction that it 
cannot be impeached or avoided upon the same ground ? The 
doctrine need only to be stated to be refuted. 

§ 518, In those States where the defense fraud is not per- 
mitted, the courts have a method of arriving at the same result, 
but in an entirely different mode ; as, for instance in a late case, 
wheie a judgment from the District of Columbia was made the 
basis of an action in one of the courts of the State of Connecticut ; 
the defendants asked for an injunction against the proseention of 
the action and any enforcement of the judgment. The court 
says : The judgment was rendered by a court having jurisdiction 
of person and cause ; it stands here upon an equal footing with 
a judgment rendered in our court, with this distinction as to 
manner of enforcement : execution does not go from it against 
person or property; a suit must be instituted and anew judg 
ment obtained thereon in our own courts ; but whenever such 
suit has been instituted, or an execution has been sent out upon 
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a domestic judgment, it is within the province of a court of 
equity to restrain proceedings in either case alike, if it is certified 
that it is against equity and good conscience that they should be 
enforced ; and this not in denial of the authority of the court 
rendering the Judgment, or of the legality of its action ; the 
injunction is not directed against it, but is strictly in ^ersonam^ 
to lestrain persons from making courts of law instruments of 
wrong. In all cases where a party has by accident, mistake, or 
fraud obtained an unfair advantage in a proceeding at law which 
must necessarily make that court an instrument of injustice, a 
court of equity will interfere to restrain him from using the 
advantage thus impropeidy gained. And the court will enjoin 
against the use of such a Judgment where rendered by the courts 
of another State as well as where rendered by onr own courts.^ 
There can be no doubt that a court of equity has power to look 
into the Judgments of other courts, and if it appears they are 
infected with fraud, to give relief against them.® The power of 
the court to relieve against fraudulent Judgments is not limited 
to Judgments recovered in the courts of the same State, but may 
be exerted against Judgments recovered in the courts of other 
states. Whenever they are sought to be made the foundation of 
an action or a defense® in those states where the code system 
obtains and the functions of the courts of common law and 
chancery aie united in the same court, and the distinctions 
between actions at law and suits in equity and the forms oC 
all such actions and suits are abolished, and the defendant 
may %et forth hy answer as many defenses as he may ham^ 
mhether they he such as have been heretofore denominated^ legal 
or equitable^ or both, and where affirmative relief is authorized to 
be given to a defendant in an action by the Judgment, the 
opinion of Judge Clifford, in Christmas u Enssel, that resort 
must be had to a court of chancery to obtain relief against a 

* Stanton v, Embury, 46 Conn. 595; Barnesley v. Powell, 1 Ves. 289 ; 
Engel V, Scbeaiman, 40 Ga. 206. Brown v. Brown, 1 Yern. 157; Mussell 

® Glover v. Hedges, 1 N. J. Eq, 119; v. Morgan, 3 Bro. C. 0, 74; Richmond 

Boulton V. Scotts, 3 J. Eq. 231; v. Taylor, 1 P. Wms. 784; Lloyd v. 

Yan Meter v. Jones, 3 N. J. Eq 523; Mansell, 2 P. Wms. 73, 

Bowers v. Butler, 4 J. Eq. 465; ® Davis v. Headley, 22 H. J Eq. 

Ins. Co. V. Hodgson, 7 Cranch, 336; 123; Pearce v. Olney, 20 Conn. 544; 

Simpson v. Hart, 1 John. Ch 98; Dobson v. Pearce, 12 H. T. 165. 
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fraudulent judgment can not apply, for there is no siicliemiri ami 
no such action — the civil action ineliides suits on Judginciits of 
other States, and from the provisions of the codes the iiiteiuiuii 
of the State LegUatures is that all controversies re.^^pf'cting die 
matter of litigation shall he determined in one action ; whether 
fraud or imposition in the recovery of a judgment euuhl, prier 
to the adoption of such codes, have been alleged agaiiibt it 
collaterally at law or not, it may now be set up as an equitable 
defense to defeat a recovery upon it. Under the head of eciuita 
ble defenses are included all matters which under the former 
system would have authorized an application to the court of 
chancery for relief against legal liability, but which at law could 
not have been pleaded in bar. Fraud, which would have been it 
good cause for relief against a judgment in a court of chancery 
is under the code system a proper matter of defense ; an equitable 
defense to a civil action under the old practice, is now available 
as a legal defense; and in an action on a foreign judgment, the 
question is ought the plaintiff to recover? and anytlung which 
shows that he ought not, is available to the defendant, w'lunluu' it 
was formerly of equitable or legal cognizance. If this then U the 
effect of the code system and the abolition of legal and equitable 
actions, it must under the act of Congress, giving a judgment 
in foreign junsdi(^tiun, the same effect and usage as it has by tlie 
laws of the state where rendered. The result must be that in 
every State, where fraud or any other defense may be madt^ 
available, as a defense to an action on a judgment, it is a proper 
plea in any other State in which the plaintiff seeks to avail him- 
self of it against the defendant. The plaintiff seeking and 
placing himself in such foreign jurisdiction, is bound by the pro- 
cedure there in force. 

§ 549. The general rule is that if a judgment is conclusive 
between the parties in the State where it was rendered, it is 
equally so in every court in the United States, and consequently 
the plea of fraud in procuring the judgment is not a legal 
defense to an action on the judgment in a sister State. 

§ 550. Domestic judgments, under the rules of the common 
law, could not be collaterally impeached or called in question if 
rendered in a court of competent jurisdiction. It could only be 



Foreign Judgments. 


673 


done directly by writ of error, petition for new trial, or MU in 
cbancery. Third persons only could set up the defense of fraud 
or collusion, and not the parties to the record, whose only relief 
was in equity, except in the case of a judgment obtained on a 
cognovit, or a warrant of attorney.^ Common law rules placed 
foreign judgments upon a different footing, and those rules 
remain, as a general remark, unchanged to the present time. 
Under these rules, a foreign judgment w 2 L^^rima facie evidence 
of the debt, and it was open to examination, not only to show 
that the court in which it was rendered had no jurisdiction of 
the subject-matter, but also to show that the judgment was fraud- 
ulently obtained. 

§ 551. Eecent decisions in England have changed this rule, 
and BOW a foreign judgment is so far conclusive upon a 
defendant that he is prevented from alleging that the premises 
upon which it is founded were never made or were obtained by 
fraud of the plaintiff.® Cases may be found in which it is held 
that the judgment of a State court, when introduced as evidence 
in tlje tribunals of another State, are to be regarded in all respects 
as domestic judgments. On the other hand, another class of 
cases might be cited in which it is held that such judgments in 
the courts of another State are foreign judgments, and that as 
such the judgment is open to every inquiry to which other for- 
eign judgments may be subjected under the rules of the common 
law. Neither class of these decisions is quite correct. They 
ceriainly are not foreign judgments under the constitution and 
laws of Congress in any proper sense, because they shall have 
such faith and credit given to them in every other court within 
the United States as they have by law or usage in the courts of 
the State from whence ’’ they \vere taken ; nor ax*e they domestic 
judgments in every sense, because they are not the proper found- 
ation of final process, except in the State where they were ren- 
dered.® Such judgments are entitled to no priority of lien, nor can 
execution be issued on them except in the State where rendered, 

^ 2 Saunders on Pleading and Evi- Dimmick v. Brooks, Vt. 569; Dar- 
dence, part 1, p. 66. cey v. Ketchum, 11 How. 165; See- 

* Bank v. Nias, 4 E. L. & Eq. 259. vers v. Clement, 28 Md. 426; Eolger 

®McElmoylev. Cohen, 16 Pet 612; v. Ins. Co., 99 Mass. 267; Claflin t. 
Wood V. Watkinson, 17 Conn. 500; HcDeimott, 12 P. K, 675. 

Yon. L — ^6 
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until after suit broiiglit upon them, or can thcj be the foiiiMla- 
tion of a judgment i)i ^ersonufn whore the original action was 
in Tern and there was no personal appearance the defeiuluiit,* 
nor can they be sustained in any other State in the aksence of 
jurisdiction ; but in all other respects they have the same faith 
and credit as domestic judgments.® Subject to these qualifica- 
tions, the judgment of a State court is conclusive in the courts of 
all the other States wherever the same matter is broiiglit iu con- 
troversy. The established rule is, that so long as the judgment 
remains in force it is of itself conclusive of tlie right of the 
plaintiff to the thing adjudged in his favor, and gives him a right 
to process, mesne or final, as the case may be, to execute the judg- 
ment.® 

I 552. Domestic judgments, even if fraudulently obtained, 
must, nevertheless, be considered as conclusive until reveraed or 
set aside, and the plea of fraud is not available as an answer 
to an action on the judgment, and a party to a judgment cannot 
be permitted in equity, any more than at law, collaterally to 
impeach it on the ground of fraud or mistake. The whole cur- 
rent of decisions upon the subject seems to recognize the princi- 
ple that when a cause of action has been instituted in a proper 
forum, where all matters of defense were open to the party sued, 
the judgment is conclusive until reversed by a superior court 
having jurisdiction of the cause, or until the same is set aside 
by a direct proceeding in chancery. Strangers may show that 
they were collusive or fraudulent ; but they bind parties and 
privies. Where jurisdiction is shown over the person, no error, 
mistake or irregularity in the proceedings can be shown for the 
purpose of impeaching the judgment. The conclusive effect of 
the judgment is the same in any sister State as in the State wliere 
rendered. Even though harsh and erroneous, the judgment will 
be regarded as valid and conclusive by the courts of another State 

^Bissell v. Briggs, 9 Mass. 408; v. Dawson, 5 III. 536; Bissellv.Brigg% 
Arndt v. Arndt, 15 OMo, 38; Me- 9 Mass. 468; D’Arcy v. Ketclium, 11 
Vicker v. Beedy, 31 Me. 316. How. 165; Webster v. Reid, 11 How. 

® Barney v. White, 46 Mo. 137; 487. 

Ziramerman v. Heker, Md. 274; « Yoorbees v. Bank, 10 Pet. 449; 
Chew V. Brumagin, 21 N. J. Eq. 520; Huff v. Hutchinson, 14 How. 588; 
Zepn v. Hager, 70 111. 224; Bimeler Benton v. Burgot, 10 S. & R. 240, 
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until reversed in tlie State where it was rendered/ S 05 if a party 
suffers judgment to pass against him by a wrong name, lie is 
estopped in an action on such judgment to avail himself of the 
misnomer/ But this rule does not apply to a suit dismissed for 
alleged want of prosecution and never tried on the merits, 
because, under such circumstances, the cause of action remains 
unlitigated, and there is, in fact, no judgment.® The rule is unde- 
niable, that the judgment or decree of a court possessing compe- 
tent. jurisdiction is final, not only as to subject thereby deter- 
mined, but as to every other matter which the parties might have 
litigated in the cause, and which they might have had decided/ 
Where a court of general jurisdiction in another sovereignty has 
passed upon the question of its own jurisdiction, when expressly 
raised by plea, and necessarily considered in giving judgment, 
the parties to such suit are bound in a home court, under the 
principle of res adjudicata. In such a suit against an insurance 
company, in a home court, on a judgment from a court of another 
sovereignty, though the court may look behind the judgment of 
the court a quo into the question of the jurisdiction of that 
court over the subject matter or parties, and into the validity of 
the process by which suit there was commenced, yet this power 
does not. as of course, relieve parties to the suit from the opera- 
tion of the principle of res adjudicata,^ 

§ 553. Assuming that the question of jurisdiction has been 
satisfactorily established, we are to ascertain the effect of such 


* Merchants’ Ins. Co. v. Dewolf, 33 
Pa St. 45; Scott V. Pilkington, 2 B.& 
S, 11; Guthiie v. Lowiie, 84 Pa. St. 
533; Harvey v. Drew, 82 111. 606, 
Olds V. Glaze, 7 Iowa, 8; Striible v. 
Malone, 3 Iowa, 586; Crawford v. 
Simonton, 7 Port 110; Grover v. 
Grover, 30 Mo. 400; Brinkley v. Brink- 
ley, 50 H. Y. 184; Rogers v. Rogers, 
15 B. Mon. 364; Biesenthal v. Wil- 
liams, 1 Duvall, 329; Weyr v. Zane, 3 
Ohio, 306; Riiey v. Murray, 8 Ind. 
354; McLendon v. Dodge, 32 Ala. 
491; Hart v. Cummings, 1 Iowa, 564; 
Barringer v. Boyd, 27 Miss. 473; Con- 
way V. Ellison, 14 Ark, 360; Buford 
V. Kirkpatrick, 13 Ark. 33; Gunn v. 


Howell, 35 Ala. 144; Hassell v. Ham- 
ilton, 33 Ala. 280; Taylor v. Kilgore, 
33 Ala. 214; Milne v. Van Buskirk, 
9 Iowa, 558; Indiana v. Helmer, 2"* 
Iowa, 370; Rocco v. Hackett, 2 Bosw, 
579. 

** Martin v. Baron, 37 Mo. 301 ; 
Guinard v. Heysinger, 15 111. 288. 

s Rankin v. Barnes, 8 Bush, 20 ; 
Hughes V. Blake, 1 Mason, 515; Estill 
V. Taul, 2 Yerg. 467; R R. v. Lewis, 
8 Pick. 118. 

* Dobson V. Pearce, 12 H. Y, 15$; 
Ante, § 459. 

® Moch V. Ids. Co., 10 Fed. Mep^ 
696 . 
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Judgment. The effect of such judgment is to be determined hy 
the laws of the State where it is rendered.' The presumption 
will be, that it is valid and binding in the State where rendered, 
and until the contrary is shown, full faith and credit will be given 
to it,' and that it was rendered in conformity to the laws of 
such state f defects in matters of form will not affect it/ and 
when offered in evidence in another State, it is the highest evi- 
dence that it was warranted by the laws of the State where 
rendered, and other evidence is inadmissible to disprove the fa<*td 
It cannot be impeached for any irregularity, but only fur 
want of jurisdiction of the person,® and is as much a bar as a 
domestic judgment.'^ But the constitutional provision, that full 
faith and credit shall be given in the courts of one State to judg- 
ments of another, does not affect the question of enforcing a 
judgment which is uncertain or ambiguous in terms. If a judg- 
ment is not certain, or capable of being made so intend nieiit, 
it is not to be enforced, even though it was rendered in another 
State.® Thus, a foreign judgment rendered without a statement 


^ Brumagin v. Chew, 19 N. J. Eq. 
130; Eeed v. Grirty, SBosw. 567; Du- 
passeur v. Rocheau, 21 Wall. 130, Gil- 
christ V. Company, 21 W. Va. 115; 
S. 0., 45 Am. R. 555. 

^Eiench v. Pease, 10 Kans. 51; 
Nunn V. Sturges, 22 Ark. 389; Gil- 
christ V. Company, 21 W. Ya. 115; S. 
G., 45 Am. R, 555; R. R. Co. v. Meicer, 
11 Phila. 226; Cook v. Thornhill, 13 
Tex. 203; Peel v. January, 35 Ark. 
331; S. C., 37 Am. R. 27. 

® Graydon v. Justus, 24 La Ann. 
222; ]\IcLendon v. Dodge, 32 Ala, 
491; Gilchrist v. Company, 21 W. Ya. 
115; S. 0.. 45 Am. R. 555. 

^ Robinson, in re, 6 Blatchf. 253. 

^ Davidson v. Sharp, 6 Ired. 14; 
Cannon v. Brame, 45 Ala. 262; Dart 
V. Goss, 24 Mich. 266 . 

Conway v. Ellison, 14 Ark, 360; 
Jar dine v. Reichart, 89 N. J. L. 165; 
Sydam v. Cannon, 1 Houst. 431; An- 
derson v. Fiy, 6 Ind. 76; Eaton v. 
Hasty, 6 Neb, 419; Riley v. Murray, 


8 Ind. 554; Norwood v. Cobb, 20 Tex. 
588; Martin v. Barron, 37 301; 

Grover v. Grover, 30 Mo. 400; Idiillips 
V. Godfiey, 7 Bosw. 150; MIIimj v. 
Yan Buskiik, 9 Iowa, 558; State v. 
Helmers, 21 Iowa, 370; MeFarlaud 
V. White, 13 La. Ann. 394; Crawford 
V. White, 17 Iowa, 500; Sheehy v. 
Professional, &c. Co , 2 C, B. N. B. 
211; Scott V. Pilkiiigton, 2 B. & S. 
11; Lazier V. Westcott, 26 N Y. 146; 
Yanquelin v. Bouard, 15 0. B. N. S. 
341; Brissac v. Ratbbone, 6 H. A N, 
301; Imrie v. Castriqiie, 8 C. B. N. 
S. 405; Laurence v. Jarvis, 32 111. 
304. 

Cincinnati, &c. Go. v. Wynne, 14 
Ind, 385; Rocco v. Hackett, 2 Bo&w. 
579; Robert v. Hodges, 16 N, J. Ec|. 
299; Moulin v. Ins. Co., 24 N. J. L. 
222; Black v. Black, 4 BlackL 174; 
West, &c, Co. V. Thornton, 12 La. 
Ann. 736. 

8 Fritz V. Fisher, 5 Fa. L. J. R 

350. 
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of tlie cause of action, in some form recognized hj law, is of no 
value, and will not be recognized beyond the jurisdiction of the 
court which rendered it.* Bat courts will not inquire into the 
evidence of certain facts shown to exist, but on which no issue is 
made by the pleadings,® and if the judgment is invalid in the 
State where it is sought to be enforced, no judgment will be 
rendered thereon, unless its validity is shown by the laws of the 
State where rendered.® But the Supreme Court of the United 
States say, that nothing more need appear by the record, than 
that the court had jurisdiction of the subject-matter of the action 
and of the parties, and that a judgment was in fact rendered. 
All else is matter of form regulated by the practice of the court, 
in which the original action was prosecuted.* It is only when 
the jurisdiction of the court in another State is not impeached, 
either as to the subject-matter or the person, that the record of 
the judgment is entitled to full faith and credit. The court must 
have had jurisdiction not only of the cause^ hut of the 'parties^ 
and in that case the judgment is final and conclusive.** Where 
the record of a foreign judgment shows neither service of pro- 
cess, notice to, nor appearance by, the defendant, it will be 
treated as a nullity in the State where suit is brought ; but if the 
record shows a service, notice, or appearance, although not 
amounting in either case to personal notice or appearance, then 
jurisdiction is to be presumed until such presumption is x’ebutted,® 
But the decisions of the tribunals of a State as to the true con- 
struction of the laws of their own sovereignty, are as binding on 
the courts of other States as they are on the Federal courts/ 


5 Young V. Rosenbaum, 39 Cal. 
646. 

» Cone V. Hooper, 18 Minn. 683. 

® Crafts V. Crafts, 31 Iowa, 77. 
^Maxwell v. Stuart, 22 Wall 77; 
Tenney v. Townsend, 9 Biackf. 274. 

s R. R. Co. V. Mercer, 11 Phila. 
226; Bowler v. Huston, 30 Gratt. 296; 
Peel V. January, 35 Ark. 331; S. 0,, 
37 Am. E. 27; Wixom v. Stephens, 
17 Mick. 518; Bissell v. Briggs. 9 
Mass 462. 

® Warren v. McCarthy, 25 111. 95; 
Sim v. Frank, 25 III 125; Bimeler v. 


Dawson, 5 111. 541; Rangely v, Web- 
ster, 11 H. H. 299 ; Commonwealth v. 
Blood, 97 Mass. 338; Hassell v. Ham- 
ilton, 33 Ala. 286 ; Gunn v. Howell, 27 
Ala. 663; Latterett v. Cook, 1 Iowa, 
1; Wilson V. Jackson, 10 Mo, 329; 
Hunn V. Sturges, 22 Ark. 389; Mc- 
Lendon V. Dodge, 32 Ala, 491; Scott 
V. Coleman, 5 Litt. 349; Lincoln v. 
Tower, 2 McL. 473; Tenney v. Towns- 
end, 9 Blatch. 274; Shumway v. Still- 
man, 4 Cow. 292; Bissell v. Briggs, 9 

’ Huat 'v. Hunt, 72 N. Y. 217; Bal- 
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Thus, a court of a sister State having jurisdiction over the subject' 
matter, as garnishment, where the garnishee appears uiul pleatk 
in the suit, has authority to determine, whether a ik)!i ^e^idi‘nt 
under the laws of that State can be subjected to the pruet\^s oi 
garnishment, and its judgment thereon is therefore coiuditeivt*/ 
or a Judgment confessed upon a warrant of attorney, under a 
State statute.® 

§ 554. Each State must give the same effect, within its 
limits, to the judicial decrees of every other State, which 
such decrees have in the State where they are renderciL A 
judgment, final and conclusive in the State in whi(*li it 
was rendered, is final and conclusive in another State, and 
a judgment without effect in the State in wliich it was ren- 
dered, is without effect in another. Hence the courts of the 
State in which a judgment of a court of another State is sought 
to bo enforced, have a right to inquire how far the judgment 
presented may be conclusive in the State in which it was ren- 
dered.® So the courts will take judicial notice of the laws of the 
State where the judgment is rendered. Thus it was said when 
the judgment impleaded is the judgment of the sister State, the 
court will notice officio the law of the State in which it was ren- 
dered. The reason given for tliis is, that in such a case tlic court 
acts under the Constitution and laws of the United States, whicli 
require that the judgment shall have in e\evy State the same 
faith and credit which it has in the State where it was originally 
rendered. In such a case, it was said, the decision of the State 
court is re-examiriable in the Supreme Court of the United 
Stales, which will, without averment or proof, take coguizumx^ 
of the law of the State in whicli the record originates. It would 
be a very imperfect and discordant administration for the court 
of original jurisdiction to adopt one rule of decision, wdiile the 
court of final resort was governed by another ; and hence it fol- 

ley Y. Maguire, Wall. 215; Galpin Ya. 278. 

v. Page, 18 Wall. 350; Walker v.Har- ^ Gunn v. Howell, 35 Ala. 144. 
bor Commas, 17 Wall. 648; Secomb ® Coleman v. Waters, 13 W. Ya 
V. R. R. Co., 23 Wall. 108; Gilchrist 278. 

V. Company, 21 W. Ya. 115; S. C., ® McLaren v. Kehler, 23 La. Ann. 

45 Am. R. 555; Gunn v. Howell, 35 80; Green v. Yan Buskirk, 38 How 

Ala. 144; Coleman v. Waters, 13 W. P, 52. 
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lows tliat in questions of this sort we should take notice of the 
local laws of a sister State in the same manner the Supreme 
Court of the United States would do on a writ of error to oiir 
judgment.^ Thus, where by statute judgments might be confessed 
in vacation before the clerk, a judgment so confessed will be as 
conclusive as one confessed in open court.® So where a judgment 
was entered in New Jersey pro confesso^ by virtue of a warrant 
of attorney, signed by the defendant, empowering any attorney 
in the United States to confess judgment, the whole proceed- 
ing being consistent with the laws of the State, it was held, that 
such judgment was entitled to full faith and credit within 
the meaning of the Constitution of the United States, although 
it did not appear that any of the parties were residents of that 
State, or had ever been there.® A judgment recovered in a 
sister State is a bar to the further prosecution of an action pend- 
ing at the time between the same parties on the same cause of 
action in another State.^ xind it makes no difference that the judg- 
ment of the sister State has been appealed from, and the appeal 
is still pending, where, by the laws of that State, such appeal 
operates only as a proceeding in error, and does not supersede 
the judgment.® In such a case, while the action may be main- 
tained notwithstanding the pendency of appellate proceedings in 
the State where the judgment was rendered, the court in the 
sister State may order that no execution shall be issued on a 
judgment obtained in such action, provided the defendant give 
bond and security to satisfy the judgment and pay all damages, 
&c., provided the writ of error should be determined adversely 
to the defendant. If the appeal does not set aside the judgment, 

* Baxley v. Linah, 16 Pa. St. 241; Dewey, 6 Biss. 501; Bankv. Eldred, 6 
Rae V. Hulbert, 17 III. 572; Bntcber Biss, 370; Jones v. Jamison, 15 La. 
V. Bank, 2 Kaii. 70; State v. Hindi- Ann. 85; Child v. Powder Woiks, 45 
man, 27 Pa. Bt. 479; Paine v. Ins. N. H. 547; Candee v. Clark, 2 Mich. 
Co., 12 R. I. 440; Wilson v. Jackson, 285. 

10 Mo. 330. ^ Bank v. WTieeler, 28 Conn. 433; 

« Harness v. Green, 19 Mo. 823; Sage v. Harpending, 49 Barb. 166; 
Randolph v. Keiler, 21 Mo. 557; Sipes Harris v, Hammond, 18 How. P. 123; 
Y. Whitney, 30 Ohio St. 69. Ratbbone v. Moiris, 9 Abb. P. 213; 

8 Randolph v. Keiler, 21 Mo. 557. Scott v. Pilkington, 2 B.& S. 11; tns. 

‘‘Bank v. Wheeler, 28 Conn. 438; Co. v. Ray, 75 Va. 821; Clark y. 
Bank v. Brown, 50 Mo. 214; Paine Child, 136 Mass. 344. 

Y. Ins. Co., 12 B. I. 440; H. S. v. 
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the plea is no answer to tlie action.’' If the jiicIgnieBt woiiki ha 
a good bar to the maintenance of an action in the Slate where 
rendered, it is entitled to have the same effect in any other Slate 
where it is either used by the plaintiff as a cause of action, or the 
defendant in bar of an action’ (if the Judgment is based npim 
jurisdiction). So where it appears at a trial that in a former 
suit between the same parties in a sister State the causes of action 
specially declared on, and all growing out of the same subject 
matter, could have been proved in the former suit, and that the 
same proof offered in the snbseq[uent suit, was in the former suit 
properly introduced and considered on the merits, and a Judgment 
rendered for the defendant, such judgment is a bar to the second 
or subsequent suit.® In an action upon a judgment recovered, a 
defendant cannot set up payment prior to the recovery of such 
judgment, or a counter-claim which was set up and determined 
against him in the former suit.'* But such judgments rank on ly 
as simple contract debts in marshaling the assets of an insfd- 
vent estate.® 

§ 555. As to how far a defendant may go into the original 
merits of the cause, it is indeed very difficult to perceive what 
could be done if a different doctrine were maintainable to the 
full extent of opening all the evidence and merits of the cause 
anew, on a suit upon the foreign judgment.® Some of tlie wit- 
nesses may have since died, some of tlie vouchers may be lost or 
destroyed. The merits of the case, as formerly before the court, 
upon the whole evidence, may have been decidedly in favor of 
the judgment; upon a partial possession of the original evidence 
that may now appear otherwise. Suppose a case, purely sound- 
ing in damages, such as an action for an assault, for slander, for 
conversion of property, for a malicious prosecution, or for a 
criminal conversation, is the defendant to be at liberty to re-try 

"Suydam v. Hoyt, 25 K. J. L. 230; Meredith v. Mining Ass., 56 Cal 
Ins. Co v.BeWolf, 33Pa Sfc. 45;Ins. 178, wheie it was held that a court 

Co V. Ray, 75Va. 821. of general jurisdiction would he pre- 

^ Mills V. Buryee, 7 Cr. 481; Me- sumed to have passed upon the mat- 
Elmoyle v. Cohen, 13 Pet. 212; Jac- tens involved in a counter-claim. 
qnette v. Hngunon, 2 McLean, 129. « Cameron v. Wiirtz, 4 McCord 

s Baker v. Rand, 13 Baib 152. 278; Brengle v. McClellan, 7 C. & J 

* Dudley v. Stiles, 32 Wis. 371; 434; Harness v. Green, 20 Mo. 316 

Bairas v. Bid will, 3 Woods C. C. 5; » Story Coiifl. Laws, § 607. 
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the whole merits, and to make out, if he can, a new case, upon 
new evidence f Or, is the court to review the former decision, 
like a court of appeals, upon the old evidence ? In a case of cov- 
enant, or of debt, or of a breach of contract, are all the cii'cum- 
stances to be re-examined anew? If they are, by what laws and 
rules of evidence, and principles of justice, is the validity of the 
original judgment to be tried? Is the court to open the Judg- 
ment, and to proceed ex aequo et lono ? Or, is it to administer 
strict law, and stand to the doctrine of the local administration 
of justice ? Is it to act upon the rules of evidence acknowledged 
in its own Jurisprudence, or upon those of foreign jurisprudence? 
These and many more questions might be put to show tlje intrin- 
sic difficulties of the subject. Indeed, the rule that the Judgment 
is to be facie for the plaintiff, would be a mere delusion 

if the defendant might still question it by opening all or any of 
the original merits on his side ; for, under such circumstances, it 
would be equivalent to granting a new trial. It is easy to under- 
stand that the defendant may be at liberty to impeach the origi- 
nal justice of the judgment by showing that the court had no 
jurisdiction ; or, that he never had notice of the suit or, that it 
was procured by fraud ; or, that upon its face it is founded in 
mistake ; or, that it is irregular and bad by the local law, Fori 
rm judicaias. To such an extent the doctrine is intelligible and 
practicable. Beyond this, the right to impugn the judgment is 
in legal effect the right to re-try the merits of the original cause 
at large, and to put the defendant upon proving those merits.”® 

I 556. To make a foreign judgment (the same rules apply 
generally to judgments of other States) conclusive, it must appear 
that it was a final and conclusive judgment." A judgment of a 
State court, the record of which shows that the defendant had 
no personal seiwice, and did not appear and submit to the juris- 
diction of the court, is not entitled, under the constitution and 

^ Alivon V. Furneval, 1 C. M. &R. v. Nichols, 3 Sim. 458; Buttrick v. 
277. Allen, 8 Mass. S73; 2 Story Confl. 

« Ferguson v. Mahon, 11 A, & E Laws, § 607, 

179 . * Fiayes v. Woims, 10 0. B. N. S. 

® Amott V. Redfern, 2 C. & P. 88 149; Plnmner v. Woodburne, 4 B. & 

Novell! V. Eossi, 2 B & A. 757; C. 635; Douglass v. Forrest, 4 Bing. 
Douglass V. Fonest, 4 Bing. 686; 686. 

Obicini v. Bligh, 8 Bing. 335 ; Martin 
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laws of the United States, to full faith and credit in evcrj court 
within the United States. In a suit against a partnership, if one 
partner is not within the jurisdiction of the court, and is not 
served with process, and does not voluntarily appear and answer 
to the suit by himself or his attorney, the judgment against the 
partnership cannot be enforced against him out of the local juris- 
diction, even though by the leoa loci a service on the partner resi- 
dent within the jurisdiction is sufficient to authorize a judgment 
against all the partners.^ 


§ 55T. On a judgment recovered against two defendants, only 
one of whom was summoned, there can be no recovery in another 
State against the defendant who was summoned ; the Judgment, 
being a nullity as to the party not summoned, is a nullity as to 
both. A judgment, being an entire thing, cannot be separated 
into parts. The common law rule is, that a judgment is an entire 
thing and it could not, therefore, he affirmed as to one or more 
defendants, and reversed as to the others.® If then a jiKlginent 
could not at common law be affirmed in part and reversed in part, 
because of its entirety, for the same reason if a suit is brought 
in this State on a foreign judgment, which is admitted to be void 
as to some of the defendants, such a judgment must be held to 
be void as to all. The reason of the law is that the judgment is 
an entire thing, and cannot he separated into parts. If execution 
is issued on such a judgment, it must be issued against all the 
defendants. The question was fully considered in 3Ias'-acim- 
setts,® where a suit was brought on a judgment reciivered in 
Georgia against two defendants, and it appeareil from the record 
that one of the defendants had never been summoned, and had 
never appeared in person, or by attorney, to the suit brought 


^ Hall V. Lanning, 91 U. S. 160; 
D’Arcy v. Eetchiim, 11 How. 16o; 
Smith V. Smith, 17 111. 482; Candee v. 
Clark, 2 Mich. 2oo; Steel v. Smith, 7 
W. & S. 451 ; Reed v. 'Girty, 6 Bosw. 
567; Suydam y. Barber, 18 H. Y. 468; 
Knapp V. Abell, 10 Allen, 485; Hale 
T. Williams, 6 Pick. 232; Rogers y. 
Barns, 27 Pa. St. 525; Rangely y. 
Webster, 11 N. H. 299; Jones y. 
Oerock, 6 Jones Eq. 190; Oakley 


V. Aspinwall, 4 N. Y. 5K];l')iut T. 
Goss, 24 Mich, 266; Board, Ac. v. 
Columbia College, 17 Wall. 521; 
Phelps V. B I ewer, 9 Cush. 390; l^Iackay 
V. Gordon, 31 J. L. 286; Menlove 
Y. Oakes, 2 i^IcMulL 102. 

3 Cutting V. Williams, 1 Salk. 24; 
Parker Plarris, Ld. Ilaymd. 825; 
Lloyd Y. Pearse, Cro. Jac. 425. 

® Hall V. Williams, 6 Pick. 282, 
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against him in Georgia. And it was held — Parker, 0. J., d 
ering the opinion of the court — that the judgment being en 
if it was a nullity with respect to one, it was a nullity also 
the other defendant. In the still later case/ the question 
again argued before the court, and the decision in 6 Pick, 
approved, Gray, 0. J., saying, that if the court had no j 
diction of one defendant, its judgment, being entire and un( 
ified, is, in the absence of any evidence of the law of Maine i 
the subject, void against both.” These decisions have beer 
lowed by the courts of other States.® Courts have perm 
judgments, on motion, some of them in the exercise of a q 
equitable jurisdiction, to be set aside as to one defendant an 
stand as to others. And in some States it has been decided 
a judgment may be valid as to one defendant and void as to 
ers.® ^‘The weight of authority is, we think, decidedly the c 
way, and in accord with the law as laid down in Hall 'v. ^ 
iams, supra. Looking at the question from an equitable si 
point purely, there is some force in the appellants’ conten 
that a judgment may and ought to be held valid as to p£ 
summoned, and who had an opportunity to make their defe 
even though it may be void as to others against whom no pr 
was issued. But if it be well settled, and such seems to be 
law, that a judgment which is void as to one of the defen< 
is void also as to the other, the plaintiff in taking such a ; 
ment has no one to blame but himself. In bringing suit ag 
two parties on a joint contract, it was bis duty to have din 
process to be issued against both, and if lie failed to do so 
subsequently took a judgment against one of the defendants 
never had been summoned, he has no right to complain, be< 
the law will not enforce the payment of such a judgment.’” 

§ 558. In the construction of the statutes of a State, 
especially those affecting titles to real property, or which in’’ 
a rule of property, the authority of the Legislature, under its 

^ Wright v. Andrews, 130 Mass. Silver v. Reynolds, 17 H. J. L 
150. Bowler v. Ilaston, 30 Gratt. 266 

® Rangely v. Webster, 11 N, II. 299; ® Douglass v. Massie, 16 Ohh 
Motteux V. St, Anbxn, 3 W. Blacks. 4 Hanley v. Donogbne, 59 M< 
1133; Asblin v. Langton, 4 Moo. & S. S. C., 43 ilm. R. 554. 

719; Gerard v. Basse, 1 Dali. 119; 
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stitiition to pass a particular statute, tlie true inferprefiititin of 
any statute passed by it, tlie acts wlueb will l)e justified under 
State ytatuteSj the construetion of its eonsntutioiL tiie 
sii profile court of tlie TJintcd States say are matters exeliihivtdy 
within the determination of the hi^^hest cimrl of the State. The 
Sitli section of the Judiciary act of 1780, directed 'Mhatilie 
laws of the several States, except where the treaties, or 

constitution of the United States otiicrwise require or proviile, hliall 
be regarded as rules of decision in trials at eomiiion luw in courts 
of the United States, in cases wdiere they apply. And in erases 
depending on the laws of a particular State, the Supreme Court of 
the United States adopt the eonstnictiuii of tho.^^c laws, which 
have been given by the courts of that stated whatever may lie 
the opinion of that court as to their original soundness, and 
though, independently of such decision, it wmtild have decided 
dijfferently.® 


^ Elmenilorf v. Taylor, 10 Wheat. 
152; Shelby" v. Guy, 11 Wheat. 801; 
Jackson v. Chew, 12 Wheat. 158; U. 
S. V, Morrison, 4 Pet. 124; Henderson 
V, Griffin, 5 Pet 151; Thaclier v. 
Powell, 6 Wheat. 119; McChmy v. 
Silliman, 3 Pet. 277; Polk v. Wendal, 
9 Cranch, 87; Shipp v. Miller, 2 
Wheat. 316; Pull erton v. Bank, 1 Pet. 
614; Society v, Whitts, 1 Wheat. 290; 
Koss V. McLung, 6 Pet. 288 ; Beach v. 
Yiles. 2 Pet. 678; Hinde y. Tattier, 5 
Pet. 398; Davis v. Mason, 1 Pet. 508; 
Steele v. Spencer, 1 Pet, 558; Living- 
ston T. Moore, 7 Pet. 460; McKeen v. 
Delancey, 5 Cranch, 22; Gardner v. 
Collinb, 2 Pet. 58; D’Wolf v. Babaud, 
1 Pet. 501 ; Bell v. Morrison, 1 Pet. 
859; lircConniek v. Sullivant, 10 
Wheat. 192; Thompson v. Phillips, 1 
Baldw 285; Ross v. Borland, 1 Pet. 
664; Waring v. Jackson, 3 Pet. 570; 
O wings V. Hull, 9 Pet. 607; U. S. v. 
Monson, 1 Gall. 18; Coates v. Muse, 1 
Brock. 539; Parsons v. Bedford, 8 Pet. 
444; B. B. Co. v, Georgia, 98 U. S. 
359; Green v. Neal, 6 Pet 291; 
Mooney v. Humphrey, 4 AlcOrary, 


112; Orvh v. Powell, OS LL S. 176; 
Prince-s, The, 8 Ben. 209. 

^Aicaidi v. State, 19 Wail. 685; 
Elmwood V. M«ircy, 92 U. S. 289; 
Davis V. Indiana, 94 U. S. 792; Walker 
V. Comm’rs, 17 Wall. 64B; l^lorgau v. 
Town Clerk, 7 Wall 600; Nesmith r. 
Sheldon, 4 McLean, 875; Bank v. 
Iowa, 12 How. 1; Luther V. Ikmien, 
7 IIow. 1; Nichols v. Levy, 5 Wall 
438; Leaven-worth v, Barnes. 94 U. S. 
70; Williamson v. Suydam, 6 Wall. 
728; Miles v, Caldwell, 2 WulL 35. 
Meade v, Beale, Taney, 889; King v. 
Wilson, 1 Dill. 555; Peik v. Chicago, 
94 U. S. 166; Lefflngwell v. Warren, 
2 Black. 559; Ottawa v. Perkins, 94 
IJ. S. 260; Suydam v. AYiIliams(m, 24 
How'. 427; Bailey v. McGuire, 22 Wall. 
215; Hall v. De Cuir, 95 U. S. 485; 
Polk V. Wendell, 9 Cranch, 98; Olcott 
V. Supervisors, 16 Wall. 089; Princess, 
The, 8 Ben. 209; Fairfitdd v. Gallatin, 
100 U. S. 47; Koiintze v. Omaha, 5 
Dillon, 448; Ins. Co. v. Massachusetts, 
6 Wall. 611; Olive Omaha, 8 Dill. 
368; Townsend v. Todd, 91 U. S. 452; 
Lane Co. v. Oregon, 7 Wall 71; Su- 
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Such has been the general rule of decision of the highest 
tribunal in the land. Undoubtedly some exceptions to it have 
been I’eeognized. One of them is, that when the highest court of 
a State has given different constructions to the Constitution and 
laws, at different times, and rights have been acquired under the 
former construction, we have followed that and disregarded the 
latter. With much more reason may we change our decision , 
construing a State Constitution when no rights have been 
acquired under it and when it is made to appear that before the 
decision was made the highest tribunal of the State had inter- 
preted the Constitution differently, when that interpretation 
within the State fixed a rule of property and has never been 
abandoned. In such a case we think it our duty to follow the 
State courts and adopt as the true construction that which those 
courts have declared.”* If those decisions conflict the latest will 
be followed.’* Among the final determination of State courts of 
last k'esort that are held binding upon all the Federal courts the 
following will serve as instances of the rule above laid down. 
The rules of evidence prescribed hy the laws of a State,® and the 
construction put upon them although opposed to a specific rule 
by the Federal court for the circuit. The correctness of proceed- 
ings in the State courts as to points of practice.'* The construe 
tion of the recording acts of the State.® The effect of State laws 


pervisors v. TJ. 8., 18 Wall. 71; Wal- 
wortli V. Kneelancl, 15 How. 348; 
Raymond v. Longwortli, 4 McLean, 
481; Springer v. Foster, S Stoiy, 383; 
U. S. V. j^lorrij^on, 4 Pet. 124; Oak- 
land V. Skinner, 04 U. 8. 255; Butz v. 
Muscatine, 8 Wall, 575; Gut v. State, 
0 Wall. 35; Dred Scott v. SandXord, 
19 ITow. 303; Parker v. Plxettiplace, 2 
Cliff. 70; Biossburg V. R. R , 5 Blatcli. 
347 ; Sumner v. Hicks, 2 Black, 532; 
Strong. The Samuel, 1 Kewb. Adm. 
187 ; Boyle v. Arledge, 1 Hemp. 620; 
Hartford v. Bridge Co., 10 How. 511; 
Withers v. Buckley, 20 How. 84; 
Christy V. Pidgeon, 4 Wall. 196; 
Hesmith v. Sheldon, 7 How. 818; R. 
it Tax C^es, 92 U. S. 575; Orvis v. 


Powell, 08 IT. S. 140; Concord v. 
Bank, 92 U. S. 625; Randall v. Bing- 
ham, 7 Wall. 523. 

^ Fairfield v. Gallatin, 100 XJ. S. 47. 
Smith V. Shiiver, 3 Wall. Jr. 219. 

^ Neal Y. Green, 1 McLean, 18; Bank 
v. Longworth, 1 McLean, 35; Bloss- 
burg v. R, R,, 5Blatchf 387; Leffing- 
well Y. Warren, 2 Black, 559, Sum- 
ner Y. Hicks, 2 Black, 532. 

® Wright V. Bales, 2 Black, 535; 
Ryan y. Bindley, 1 Wall. 66; Screw 
Co. Y. BliYen, 3 Blatchf. 240; U. S. v. 
Douglass, 2 Blatchf. 207. 

* Beer Co. v. Massachusetts, 97 U.S. 
25; Bankv. Lowery, 93 If. S. 72; R. 
R. Co. V. Hopkins, 94 U. S. 11, 

« Townsend y. Todd, 91 U. S. 452. 
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on corporate francliiseSj that they are subject to ameiHimeiit or 
repeal.^ Wliat corporations are included in legislative acts.* 
The decision tliat the removal of an attorney, without formal 
legal process, is not in violation of the constitution of the State/ 
That a corporation chartered by its legislature has violated its 
charter or that a foreign corporation cannot avail itself of the 
State Statute of Limitations/ 

§ 559. Although the Supreme Court of the United States 
follows the latest settled adjudications of the State courts giving 
construction to the laws and constitutions of their own States, 
it will not necessarily follow decisions which may prove but 
oscillations in the course of such judicial settlement. Nor will it 
follow any adjudication, to such an extent as to make a sacrifice 
of justice and law. Thus where a series of decisions are made 
by the Supreme Court of a State, construing a statute in one way, 
and that way is in harmony with numerous decisions of other 
States upon similar statutes, and meets the appi*obation of the 
Supreme Court of the United States the last named court will 
regard such interpretation of the statute as a true one, so far as 
respects investments of money made during tlie time tliat those 
decisions were unreversed. The fact that the Supreme Court of 
the State which made such former decision, now holds tliat those 
decisions were erroneous, and ought not to have been made, can 
have no effect upon transactions in the past, however it may 
affect those in the future.® 

But the Lederal courts are not bound, in the interpretation 
of deeds, by the local adjudications of a particular State,’ nor in 
questions of commercial or general nature,® as the validity of 
negotiable bonds in the hands of a Iona fide holder without 
notice,® or where private riglits are to be determined by common 

' Stone V. Wisconsin, 94 U. S. 181. 1798j Blossburg v.R.RCo.,5 Bktclif. 

^ U. S. v. Pox, 94 U. S. 315; Pol- 387. 
lowing White v. Howard, 46 K ® Gelpcke v. Dubuque, 1 Wall 175; 
Y. 315, Supervisors v. Schenck, 5 Wall. 77^. 

» Randall t. Brigham, 7 Wall. 523. ’ Thomas v. Hatch, 3 Sumner, 170; 

4 Smith T. Hernochan, 7 How. 198. Poxcraft v. Mallett, 4 How. 353. 

« R. R. Co. v, Blossburg, 20 Wall. B. Co. v. Bank, 103 B. S. 14; 

137; Leffingwell v. Warren, 2 Black, Robinson v. Ins. Co., 3 Sumn. 220 
559; Sumner v. Hicks, 2 Black, 533; Williams v. Ins. Co., 3 Sumner, 270. 
under § 34 of the Judiciary act of ^ Supervisors v. Schenck, 5 WaE. 

772. 
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law rules alone/ or statutes prescribing remedies of creditors/ or 
wliere land titles depend on compacts between States / and in 
cases depending upon the principles of general equity juris- 
prudence.'^ It is said, in cases depending on State statutes, if a 
question of construction has not been decided in the State courts, 
the duty of construction devolves upon the tribunal where the 
case is pending,® and if the State court subsequently decides the 
question otherwise, the Supreme Court will not feel bound to 
follow the subsequent decision of the State court®, or if a circuit 
court follows one construction and subsequently the State court 
makes a different one on the same statute.'^ And where territory 
acquired by the United States, is divided into several States, and 
a law general to the whole territory continues in force in the 
several States, and receives various judicial interpretation, the 
Supreme Court will adopt whichever interpretation has been 
placed upon it by the highest coux’t of the state in which the suit 
may originate.® 

§ 560. Where, however, by the course of the decisions of the 
State courts, certain rules are established which become rules of 
property and action in the State, and have all the effect of law — 
especially with regard to the law of real estate and the construc- 
tion of State constitutions and statutes, — the courts of the United 
States always regard such rules as authoritative declarations of 
what the law is. But where the law has not been thus settled, 
it is their right and duty to exercise their own judgment ; as 
they also always do in reference to the doctrines of commercial 
law and general jurisprudence ; and when contracts and trans- 
actions have been entered into and rights have accrued thereon 
under a particular state of the decisions of the State tribunals, or 
when there has been no decision, the courts of the United States 
assert the right to adopt their own interpretation of the law 

^ Van Bokelen v. ]R. B., 5 Blatchf * Bussell t. Soutiiard, 12 How, 1S9; 
379; Lefiingwell v. Warren, 2 Black, N'eves v. Scott, 13 How. 268. 

§59; Oicott V. Supervisors, 16 Wall. ^Loiingv, Marsh, 2 Cliff. 469. 

678; Sumner v. Hicks, 2 Black, 532. ^ Pease v. Peck, 18 How. 595* 

2 Blitz V. Muscatine, 8 Wall. 575; ’Morgan v. Ourtenius, 20 How. 1. 

Venice v. Murdock, 92 U. S. 494. ® Christy v. Pridgeon, 4 Wall, 196 

»Marlattv. Silk, 11 Pet. 1. 
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pplicable to tlie case, although a different interpretation may Im 
^iven by the State courts after such rights have ac(*nied/ 

§ 561. The decisions of the Supreme Court of tlie United 
States on the constitutionality of the laws of the United States, 
»r upon the construction of the powers and authority of the eon- 
titution, are definitive and binding upon all tribunals of the 
Jnioii, because by the constitution their judgments are final and 
without appeal,® and where questions arise under Federal laws, 
he decisions of the Federal courts must be followed.® Theqiies- 
ion whether a statute of a State Tiolates the Constitution of the 
Jnited States, is one to be settled and determined by the Supreme 
I’ourt of the [Jnited States, and however much a State court 
night feel disposed to differ from the view of the Federal court, 
he decision of the Federal court must control, and it is the duty 
>f State courts to conform to and follow the decision of the Su- 
preme Court of the United States on a question of that character/ 

§ 562, It is held that it is for a State court, not the United 
States courts, to determine authoritatively what rights a statute 
confers, tJiough the Federal courts have the power to determine 
tvhether a subsequent law conflicts with those rights ; therefore, 
i decision of the United States Supreme Court as to what rights 
i statute confers, is not conclusive on the State courts where the 
same stature is called in question in another case/ and where 
diere is a conflicc between the United States Supreme Court aiul 
:hat of the Siipieme Court of a State, the latter will adhere to its 


^ Burgess v. Seligmau, 107 U. S. 
IQ; Holton v. Reed, 13 R, I 3G6; R 
R. Co. Y Ceoraui, 98 U. S. 359; Post 
Supe. vi'nois, 105 U. S 607; Bur- 
barn V. Fiiiz IS P. R. 56S; Sec or v. 
Singleton, OPR &09; Lamborn v. 
Oomm’rs, 07 U.S. l&l;I)aYie y. Biiggs, 
07 0. S. 628; R. R. Companies y. 
Caines, 97 IT. S. 697; Wade y Walnut, 
105 U. S. 1; Fairfield v. Gallatin Co., 
100 IJ, S. 47; Moores v. Bank, 104 
U. S. 625; Kountzu y. Omaha, 5 
Dillon, 443; Leslie y. Urbana, 8 Biss. 
i35. 

® Hicks V, Hotchkiss, 7 Johns. Ch. 


279; Ins. Co. v. Fisk, 1 Paige, 90; 
Bu'^hncll, in re, 9 Ohio St. 77, Black 
V. Lusk, 09111 70; Cochuin y. Da icy. 
5 S- C. 125, Bimchard y, Paiker, 32 
La Ann 535 

3 Duncombe v R. R , 84 R. Y. 192; 
Bunnell v. Buigess, 32 Gratt. 473 
* Salzenstein y. Mavis, 91 111. 399. 

5 McIntyre v. Ingraham, 35 Miss. 
25; Franklin v. Kelly, 2 Meb. 79; 
Levy Y. Mentz, 23 La. An. 261 ; Lowns- 
dale v. Porthind, 1 Oreg. 381 ; Skelly 
v. Bank, 9 Ohio St 606; Reny v, 
Wheeler, 12 Bush, 541. 
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own decisions in cases in which its own jurisdiction is ample and 
its judgments final.^ 

§ 563. The Supreme Court of the United States in the cases 
of Peiinoyer -y. ISfeff ® and Galpin i). Page,® have established the 
doctrine that by virtue of the 14th amendment a writ of error 
will issue from the Supreme Court of the United States to the 
highest court of a State subjecting to re-examination any judg- 
ment which declares the validity of a judgment of an inferior 
court of a State, objected to directly or collaterally on the ground 
that it is in violation of the Fourteenth amendment. This being 
a principle well settled by that court, any party defendant has 
the right to have a judgment rendered by any State court, no 
matter how limited its jurisdiction, reviewed by the highest courj: 
of the Nation upon this ground. This being the settled rule, the 
question arises, shall the highest court of a State follow this rule? 
There can be no question but what the same right existed in 
regard to the re-examination of judgments by the Supreme Court 
of the United States pinor to the adoption of this amendment. 
It is a doctrine as old as Magna Gharta that no person shall be 
deprived of his property without due process of law, and tlie 
basis ot the doctrine established by the Supreme Court of the 
United States is that principle. 

The Supreme Court of California states its reasons for accept- 
ing the decisions of the United States Supreme Court as con- 
clusive upon it on the following grounds : Where the doctrine 
held by this court conflicts with that held by the United States 
Supreme Court, this court will, in a ease that is re viewable by 
the United States Supreme Court, follow the doctrine of that 
court in preference to its own. The Supreme Court of California 
in* decided that the validity of a jtidgment of a District Court of 
the State is to be conclusively presumed from the existence of the 
judgment itself, unless it affirmatively appears from the record 
th^t the court has not jurisdiction ; and although the only asser- 
tion in respect to the jurisdictional fact of personal service found 
in the record shows no such service to have been had, and the 
non-residence of the defendant — that the judgfnent conclusively 

* Shelton v. Hamilton, 23 Miss. 496. * 18 Wall. 350. 

» m U. S. W4. * Hahn v. KeHy, 84 Cai 891. 

Ton. I.-44 
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proves tlie defendant to have been served within theBfate. The 
TTnited States Supreme Court iid iieldjtlut altli0!i|4:!i a State fair- 
ng property of a non-resident wliliin her territory, inaj hold and 
appiopriate it to satisfy the claim of her eitm»n against him, ami 
her tribmials may inquire into his obligution to the extent neees- 
sary to control the disposition of that properH\yet in ilu* ah-om o 
of such seizure, a personal judgment is without validity, if it In* 
rendered by a State court in an action upon a money di’iuand 
against a non-resesident, who was sued by publication ofsummoii', 
but upon whom no personal service of process within the Stale 
was made, and who did not appear. Galpin v. Paged It may now 
be urged that in respect to the effect to be given to a judgment of 
a court of general jurisdiction and the presumptions arising from 
it, the Supreme Court of the United States will follow the luling 
•of the highest court of the State. But it was said, It must 
be kept in mind, that it is only decisions upon local quest loiis, 
those which are peculiar to the several States, or adjudications 
upon the meaning of the Constitution or statutes of a State, 
which the Federal courts adopt as rules for their own judgmentsd^® 
And in the language of Mr. Justice Field in the Circuit (’'oiirtd 

The ruling of the State court in Halm v. Kelly, except so fur 
as it gives a construction to the State statute, relates to matters iff 
general law, and not to questions of a local character peculiar 
only to the State. If the ruling of the court be correct, it applies 
not merely to judgments of the Superior Courts of general Juris- 
diction existing in California, but to the judgments of such 
courts existing in all other States.’’ In Peonoyer tv JJeff it 
was held, that since the adoption of the Fourteentli Amendment 
to the Federal Constitution, the validity of personal judgments 
against individuals not within the jurisdiction of a State emirt 
may be directly questioned, and their enforcement in tlie State 
resisted, on the ground that proceedings in a court of justice, te 
determine the personal rights and obligations of parties over 
whom that court has no jurisdiction, do not constitute due pro- 
cess of law.” It has always been the practice here to adopt 
that view of a legal question which has been taken by the 

’ Pennoyer v. NefE, 95 U 8 714. 687. > 

* Galpin V. Page, 18 Wall. 8.50. * Galpin v. Page, 8 Sawyer, 107; 

•Alcott V. Supervisors. 16 Wall. Chicago City v, Robbins, 2 Black, 499, 
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Supreme Court of tlie United States, when the question involved 
is witliin the branch of the Jurisdiction of that court which may 
be exercised by writ of error to this court. To recapitulate, Ist, 
a writ of error will issue from the Supreme Court of the United 
States to this court, subjecting to re-examinaUorh any judgmeoit 
which declares the validity of a judgment of a district court of 
the State, objected to directly or collaterally on the ground that 
it is in violation of the Fourteenth Amendment of the Constitu- 
tion of the United States ; 2d, in such proceeding the Supreme 
Court of the United States will not follow the rule laid down by 
the Supreme Court of this State, as laid down by our predecessors 
in Hahn v. Kelly, in respect to the conclusive presumption to be 
drawn from a judgment of a district court of this State, but will 
declare the law as announced in Galpin v. Page, and Pennoyer 
Keif, snpra, 3d. To accord with the decisions of the Supreme 
Court ot the United States, the judgment in the district court in 
the present action must be held null and void. 4:th. "When our 
judgment must depend upon a question which may be re- 
examined by the Supreme Court of the United States on a writ 
of error, we will follow the rule of law laid down by that court.”* 

§ 564:. It is somewhat strange to find adjudications upon the 
effect of a judgment rendered in the Circuit Court of the United 
States in a State comprising one or more districts, that there 
should be a suit brought in a State court upon such a judgment 
is an anomaly, when we consider that every mode of relief 
guaranteed by a State court can be had in the Circuit Court of 
ihe United States in that district. Final process is executed in 
ilie same manner as it is under the State law, and with the excep- 
tion of one being a State and the other a national tribunal, there 
may be said to be no difference between the two courts ; if there 
is any advantage it is in favor of the Federal court, as it generally 
includes the whole State, while a superior court is limited to a 
certain county or subdivision of the State. Yet there are cases 
where suits have been brought in the State court upon such 
Judgment, but upon what ground we are content to let others 
surmise. It is not diflScult to see how such judgments ntay be 
questioned when they are offered or set up by a defendant who 


^ Belcher v. Chambers, m Cal. 635. 
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is sued upon a cause of action in a State court wliicli lias been 
merged in a judgment rendered in the Circuit Court of sueli <lis- 
trictj or when a judgment from a State court is set up in the 
Eederal Court sitting within the same State. That they are inde- 
pendent tribunals is unquestioned. State legislatures cannot 
affect or conti'ol their jurisdiction, nor State courts interfere with 
their process, yet they are constantly proceeding in accordance 
with the State laws in regard to practice, evidence, &c. The 
laws oE each State furnish the rules of decision of such courts. 
The citizens of the State are summoned and serve as jurors, and 
are amenable to its process, their property is liable to seizure and 
sale by its officers under final process in the same manner as in 
State courts. The Circuit Court of the United States, though 
limited in the extent of its jurisdiction, in respect to tlie cause of 
action and subjects of which it may take cognizance within such 
limits, it possesses the same general authority that belonged to 
superior courts of record at common law, and its judgments and 
proceedings are entitled to receive the like favorable prebiiiiip- 
tions and intendments for their support. In no just sense can if 
be regarded as a foreign tribunal, or as holding the same relatimi 
to the government of this State, as is held by the courts of a 
sister State. It derives its authority from a common national 
government, whose Constitution is alike obligatory upon it and 
our own courts, as the supreme law in respect to all matter^ com- 
ing within the scope of its provisions. In the determination of 
all questions properly brought before it for adjudication, it uai-t 
take cognizance and have reference to the same laws. State and 
Federal, that are binding upon the State courts in the disposition 
of like questions presented for their decision. 

Its Judgments rendered in the district are operative through- 
out the State, and may be enforced by execution anywlion* 
within its boundaries. Every suitor therein feeling aggrievini 
by any of its decisions or judgments, may, without subjecting 
himself to a foreign jurisdiction, obtain relief therefrom, if erro- 
neous, as freely as in the State courts, by a direct application to 
the court itself or by a review on error or appeal. 

Ho good reason occurs why its judgments ought not to bo 
placed on the same footing with the domestic judgmeritg of 
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superior courts of record of tlie State and treated accordingly^ 
and such is undoubtedly the true rule.^ 

In respect to this class of judgments, whenever their validity 
is sought to be impeached in any collateral proceeding, jurisdic- 
tion will be conclusively presumed unless the contrary affirma- 
tively appears upon the face of the record itself." 

Being regarded as domestic judgments, natural comity requires 
that the judgment of a State court in the same district should 
be treated in the same manner, and this may he said to be the 
rule. That the judgment of a State court will be regarded by 
the Federal courts sitting within the territoina llimits of the State 
in which it was rendered as a domestic judgment,’ the judgment 
of a State court should be regarded as domestic by the Federal 
courts in the same State ; both Federal and State courts enforce 
and give effect to the same laws, summon jurors fioin, and their 
judgments operate upon and compel seizure and sale of the 
property of, the same citizens, and they are not, therefore, foreign 
to each other. 

Being a domestic judgment, it may be shown to be void upon 
its face if the court rendering it had no jurisdiction of the 
defendant’s person ; and it is equally true that, except for errors 
affecting the jurisdiction of the court, its validity cannot be ques- 
tioned. If jurisdiction of the per’son was obta^ed in the State 
court the Circuit Court must regard it as conclusive of the ques- 
tion determined, and give it full force and effect. It was held 
that the judgment of a District Court of the United States, 
having jurisdiction of the parties and the subject matter of the 
judgment, is conclusive between the parties in a State court, 
upon the merits of the matter adjudged, but the jurisdiction of 
the court is always open to inquiry. 

Where there is nothing in the action of the court to show 
that the defendant was notified, and the judgment upon its face 

^ Thompson v. Lee Co,, 22 Iowa, Scott, 4 La. Ann. 246; Steinbacli v. 
206; Hughes v. Davis, 8 Md. 271; St. Ins Co., 77 Y. 498. 

Albans v. Bush., 4 Vt. 58; Earl v. Eay- * Hahn y Kelley, 34 Cal. 391; Coit 
mond, 4 McLean, 233; TurreU v. v. Haven, 30 Conn. 190; Kipp v. Eul- 
Warren, 24 Minn. ; Barney v. Pat- lerton, 4 Minn. 473; State v. McDon'* 
terson, 6 H & 0. 184; Taylor v, aid. 

Phelps, 1 H & G*. 492; Womack v. ® Owens v. Gotzian, 4 Dili 436. 
Deiirraan, 7 Port. 513; Nihlett v. 
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sliows tliat the defendant did not appear, and the return of the 
marshal is without mj formal venue, and does not state where 
the defendant was served, it is competent for the defendant in a 
suit on the judgment in a State court, to show that the servic^e 
was effected out of the territorial jurisdiction of the marshal, and 
when he had no authority to effect serviced 

The Supreme Court of the TTnited States have deterininotl 
that while the courts of the United States are not foreign trlh- 
nnals in their relation to State courts, they arc trihiinals cd* a 
different sovereignty, and are bound to give to a judgment oi a 
State court only the same faith and credit which it is entitled 
in another State, and a judgment of a State court having juris- 
diction of the parties and the subject matter of the suit is ooii- 
dnsive upon the parties and their privies in the Federal eonrr iu 
the same State, as m adjudieata^ as a complete bar to theMiit.* 
The decree of a district court of admiralty, on a li!)e1 iu admir- 
alty. that the libelants I'ecover a certain amount, is a judgment 
upon which a suit may be brought in a State court/ A diunve iu 
Tern ot the United States District Court of cue distri<*t k lu^t 
competent evidence in the District Court of another distiiet in a 
suit m_persona?n in the nature of a proceeding for a penalty iur 
an offense/ 

§ 565. There has been considerable discussion in vanmn 
tribunals as to the status of the Federal courts cstablislivd by 
Congress in the various States and of the effect ot tlicir tinul 
judgments wdien called in question oi presented in evidence in 
the courts of the State in which such Federal court is c'-tale 
lished, whether such judgments are to be c]as‘Ne(l tercduii 
judgments or regarded with the same attributes wliich jndgmeiiK 
of other States are. Cases may be found siip[H/ilnig euher view, 
but we tliiiik that neither are precisely correct. Eacli Static k a 
component pait of the United States in a manner similar to tliar in 
which local municipal subdivisions or corporations are compoiieiit 
parts of the State. The Constitution ot the United States in the 
organic law not only of the Federated States but of eacli particii- 

^ McCauley v. Hargroves, 48 Ga. 50, 483. 

* Pennoyer v. Neff, 95 U. 8 714. ^ Brown v. Bridge, 106 Mass. Mt 

Montgomery v. Sarmory, 99 U. S. » Allen v. U. 8., Taney, llA 
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lar State* Every part of it lias been submitted to and received 
tlie sanction and been ratified by each State, and each State has 
bound itself to accept it as the fountain head from which all its 
rights and privileges are obtained. Every act done, every law 
passed, every step taken by a State in conflict with the ConstitU' 
tion of the United States is absolutely void ; so every act done, 
every step taken, every ordinance passed or order made by the 
local political subdivisions of the State in conflict with the con- 
stitution of the State and of the United States is likewise void. 
Where there is any conflict between tlie two the Constitution of 
the United States controls. Every official, no matter what his 
position may be in a State, when he takes his oath of office 
swears to support the Constitution of the United States as well as 
the Constitution and laws of his own State. The Constitution of 
the United States and the acts of Congress are as much a portion 
of the constitution and laws of every State as if specially enacted 
by each State. Every State has its representation in the law- 
making power of the nation the same as the local subdivisions of 
the State have in its law-making power. No State can exclude 
from its territorial limits the enforcement or fulfillment of 
national legislation ; it is bound to give full effect to all of its 
laws, which may, when necessary, be summarily enforced. No 
State can prevent Congress from establishing and maintaining 
Federal tribunals within its territory. In the scheme for the 
establishment of the Federal Union, the system of Federal tribu- 
nals independent of State governments was provided for and 
agreed upon, with exclusive control over such tribunals to be 
vested in the National Congress ; to which all of the States 
assented. The government of the United States does not ask 
permibfcion of any State to establish its courts therein ; it has the 
paramount authority so to do. Its courts are not foreign courts, 
they ai 6 not constituted, set up or created by foreign govern- 
ment. The United States government is not foreign to any 
State in the Union. It is not a sovereign or government outside 
of any State, but within it, spreading all over it, a superior gov- 
ernment embracing it. The citizens of the United States consti- 
tute the citizens of every State, and the citizens of every State 
are citizens of the United States. Its laws control its citizen 
in every State ; and it governs and controls every State by its 
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organic act and its laws. Its courts, established in each Staft*^ 
have with the courts of each State jnrisdietion alike over the citi- 
zens of the State, dispensing justice alike for each. By the act 
of Congress known as the Judiciary Act of 1789,’’ by the illth 
section thereof, it was directed ‘‘that the laws of the several 
States, except where the Constitution, treaties, or statutes of the 
United States shall otherwise require or provide, shall be regartlcHi 
as rules of decision in trials at cominon law, in the courts of the 
United States, in cases where they apply.” And subsequent h*g- 
islation has directed that the practice in the Federal Courts shall 
conform to and be as near as possible to that of the State courts 
of the States in which they are located. So that the proceedings, 
in all actions at law, except where otherwise proviiled, are pre- 
cisely the same as the practice established by each State for its 
own tribunals. The same grievances are redressed, ^lie Mime 
remedies afforded, and the same laws enforced under the con 
structlon given them by the highest tribunal of the State. Xu 
sister State has any like authority within the territorial limits of 
another ; while its laws, its mode of administering and its 

regulations may be precisely the same, they have no cileel witiiin 
the territorial limits of any other State, except such as arc given 
by the paramount authority of Congress or by comity. The Fed- 
eral Courts within each State are as much domestic courts as if 
created by the laws of such State, as they emanate from a power 
within such States. The jurisdiction of both Federal ami State 
Courts, created hy the laws of both governments, are concurrent 
— they run together. The same la\vs are enforced by each, the 
same steps are taken by each from the commencement to the 
termination of an action ; their judgments are enforced in the 
same manner, and the same relief is afforded in like cases; the 
property real or personal of a citizen of a State is levied on and 
sold on the final process from one court the same as it is from the 
other. Xo authority is desired, none is asked by the officers 
of the Federal court from a State in executing Federal pro- 
cess within its territorial limits ; no State authority can inter- 
fere with its mandates, nor can the Federal tribunals, except 
where the power is conferred upon them by Congress, interfere 
with the State courts. A Federal court is, therefore, neither a 
foreign court nor is it a court of another sovereignty, like a court 
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of anotber State ; for, by the very power which creates it, its 
ritorial jurisdiction is made co-extensive with the limits of 
State in which or for which it is created, or, in cases where tl 
are one or more Federal tribunals within the limits of a Si 
each tribunal has its jurisdiction confined to some portion of e 
State within hut not beyond the territorial limits of such Si 
It must, therefore, be apparent that the judgments of such co 
within the States where rendered must have accorded to t 
the same effect as domestic judgments, and, therefore, like 
domestic judgments, only subject to attack upon the gronn 
juri^^diction over the person and the subject matter* 

Where the same matters involved in a suit in equity ^ 
involved in a prior suit, though in the United States Oil 
Court, and the suits were between the same parties, the deci 
in the prior suit will be conclusive on the trial of the second 
brought in the State court. Where a suit is brought in 
United States Circuit Court to enjoin the collection of a cer 
tax for certain years, wdiicli relief is denied on a final hearing 
the merits, and the bill dismissed, this will be a bar to a bill . 
by the same complainant against the collectors of the same C( 
ties, seeking the same identical relief, although other reasons 
grounds may be alleged in the second suit for granting the sj 
A prior adjudication between the same parties is conclusive i 
them, not only as to the matters actually determined, but i 
every other thing within the knowledge of the parties w 
might have been set up as a ground for relief or defense.^ 

§ 566. The judgments of the courts of the United Si 
have invariably been recognized as upon the same footing, sc 
as concerns the obligation created by them, with domestic ji 
ments of the States, whei’ever rendered and wherever sough 
be enforced/ 

The rule for determining what effect shall be givei 
such judgments is that declared by this court, in respect to 
faith and credit to be given to the judgments of State court 

J Ruegger v. R: R. Co., 103 HI. 449. Jenkius, S Jolins. Cas. 119; Wil 

* Barney v, Patterson, 6 Har. & J. v. Wilkes, 14 Pa. St. 228; Turnb 
182; NiMett v. Scott, 4 Ba. Ann, 246; Payson, 95 U. S. 418; Cage’s Ex 
Adams V. Way 33 Conn. 419; Womack Cassidy, 23 How. 109; Galpi 
V, Hearman, 7 Port. 513; Pepoon v. Page, 3 Sawy. 93. 
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tlie courts of other States. ^ They are record evidence of a ciebt^ 
or judgments of recordj to bo contested only in sncli way a?; Jiidg- 
ments of record may be ; and, consequently, are eonchisivc upon 
the defendant in every State, except for such causes as wimkl be 
eufficient to set aside the judgment in the courts of the State in 
which it was rendered.’ And the Supreme Court of the Li^rt riot 
of Columbia, or of a TeiTitory, being a court of the United ShitCN, 
its judgment, when suit is brought thereon in any State of the 
Union, is, under the legislation of Congress, conclusive upon tlio 
defendant, except for such cause as would be sufficient to set it 
aside in the courts of the district.® 

§ 667. Judgments of foreign courts in States or Natlans at 
war with one another, rendered after the commencement of such 
war, upon lawful jurisdiction acquired over the parties, pre- 
vious to the breaking out of such war are governed in a 
measure by the piinciples of international law. The ques- 
tion was frequently considered during the late war in this country 
which considerations resulted in conflicting, if not some nov<d 
decisions. The Supreme Court of the United States® regard 
to the status of the States which had attempted to secede from 
the Union and in rebellion, attempted to establish an iiulependtuit 
government, said : “The States which seceded in rebellion ditl iioi 
thereby lose their existence or independent aiitonumy. Thev 
continued to be States and States of the Union, and tlic fun«*riuns 
of all departments of the State — legislative, executive, or judicial — 
were unimpaired. Their acts and proceedings were Vttlid, except 
such as were in aid or furtherance of the rebellion. The C\ui- 
federacY and its measures are held void beeause it was organized 
by and for treason only. But the States stood upon a ditlcrent 
footing. There was no validity in any legislation of the Con- 
federate States which this court can recognize. The h*gi-hi!i<ui 
of the States stands on very different grounds. The same gciicrui 
form of government, the same general laws for the admin i.st ra- 
tion of justice and the protection of private rights, wliitdi had 
existed in the States prior to the rebellion, remained during its 
continuance and afterwards. As far as the acts of the States 

1 McElmoyle v. Cohen, 13 Peters, « Emhry v. Palmer, 107 U. S. S. 

812; Embiy v. Palmer, 107 tJ. 8. 3. » Horn v. Lockhart, 17 Wall 
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did not impair or tend to impair the supremacy of the national 
authority or the Jost rights of citizens under the Constitution^ 
they are in general to be treated as valid and binding. The 
existence of a state of insurrection and war does not loosen the 
bonds of society, or do away with civil government or the regular 
administration of the laws. Order is to be preserved, police 
regulations maintained, crimes pi'oseciited, property protected, 
contracts enforced, marriages celebrated, estates settled, and the 
transfer and descent of property regulated preciselj’* as in time of 
peace. No one that we are aware of seriously questions the 
validity of judicial or legislative acts in the insurrectionary States 
touching these and kindred subjects, where they were not hostile 
in their purpose or mode of enforcement to the authority of the 
national government, and did not impair the rights of citizens 
\ioder the constitution.”' 

§ 568. The provision of the Federal Constitution, requiring 
full faith and credit to be given to the public acts, records and 
judicial proceedings of every other State, is therefore applicable 
to every Judicial proceeding between parties, other than such as 
are termed confiscation proceedings and such as were in aid of 
the rebellion.® 

§ 569. Yet in a case, where a suit was commenced in Arkan- 
sas in 1857 by attachment, the plaintiff being a resident of the 
former State and the defendant a resident of Ohio, the defendant 
appeared in the case, employed counsel, filed an answei“, prior to 
the breaking out of the war, and shortly after the war was 
declared, the case was duly tried, depositions and other evidence 
being Ubcd at the trial, the defendant’s attorney having taken all 
the neecbsary steps to defend the action to the best of his ability, 
and after rendition of judgment against the defendant filed a 
motion fora new trial, which was heard and overruled, and took a 
bill of exceptions containing all the evidence, but took no further 

* Williams v. Bmffy, U U. S. 176; » Hawkms v. Filkms, 21 Ark 286; 

Eetcliim V. Buckley, 99 IT. S. 188; nen<lry v. Cline, 29 Aik 414; Beilier 
Texas v. Wlilte, 7 Wall 700; Horn v. v. Page, 24 Aik 363; Baidwm v Good 
Locklmrt, 17 Wall 580; Bpiotl v. U. win, 24 Ark. 486; Hughes v. Stmson. 
S., 20 Wall 459, White v. Cannon, 6 21 La Ann. 540, White v* Cannon, 6 

Wall 443; LI S. v. Ins Cos , 22 Wall Wall. 443; Harlan v State, 41 Miss. 
W; Taylor v. Thomas, 22 Wail 479. 566, Brown v. Wr glit, 39 Ha. 96. 
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steps; it was held, on an action brought in Ohii^ agaiii-^t the 
defendant on this judgment, that it was void. In the priHHH:Hii!igs 
in Ohio on this judgment the defendant alleged the einplovon'ii: 
of the attorney, but did not even suggest that Iiio antherity wa< 
revoked; that lie acted without authority, or in had iailh : <»r 
that ho desired to or that there was any oa*asi<ui for his attriah 
aiice at the trial. But the gravamen of his defense was that fin* 
people, including the judge of the court, tlie pLnntiif, and 
attorney, were rebels and enemies of the United States, and weie 
not acting under its government or authority, hut iiiuku’ a n-urpc d 
and illegal government termed the Confederate Siate<, And 
also alleged that he “was illegally deprived of his rights i\< a ml 
ken of the United States by the plaintiff, judges and idlkeis of 
the court, and therefore the judgment wub frauduleni ami voiii. 
In declaring this judgment void, the Supreme Court of Clue, in 
adopting the decision of the Supreme Court Commib'-ion i4 I hat 
State, say : First, as between parties residing in the Srato of 
x^rkansas and within the rebel lines, and a citizen of ()!iio 
I'Gbident within the Union lines, between wlnmi the war made 
intercourse impossible, there could be no jurh<li(*rion in sin'k 
court by which the rights of non-residents could he injiinuu^ly 
affected.” This may be considered as ba^ed upim sound priii 
ciples in manj^ instances, but there are exceptions to tho rule. 
Second. The court furtliersaid : Keither could siK-h juriMii»*tinn 
be acquired by the consent or waiver of an attorucw |nvneieiii^ 
in said court, laho was eTnjployed emd appeared far the 
rient iefeiidmit before the %oar Gommenetd. Ills yenetal 
itij as an attorney^ before the wai\ though not remind hy 
olienis. did not authorize him to waive any of their right uor 
would sucli consent or wuiver confer on the court juriolkiioii 
over the case, or over the person of defendants.” From t!m widl 
established principles, that jurisdiction, once lawfully aequheoh U 
never lost ; and the well settled principle that the acts of a duly 
authorized attorney or agent bind the principal ; and the iimt 
that where an attorney is employed to take charge of a com* lie 
may waive, in civil causes, trial by jury as well as many utlicT 
incidental matters, and that such waiver is binding on llie cliemt ; 
and the doctrines enunciated by the Supreme Court of the 
United States in the cases referred to in the preceding section, 
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it iiriist be apparent that the &eeuncl ground above stated is a 
wide departure from suxind principle and well established rules 
of Jiiiisprudeiiee. The dissenting opinion of Judge Ashbiirn (in 
onr judgment) is based upon unquestioned authoiitj^ He sajs : 

When this judgment was rendered Arkansas was a State dejti^re^ 
if imtj then it was a State government de facto^ and in either 
ease tlie judicial proceedings of her courts are valid and entitled 
under the Coiistitotion to full faith and credit, citing the cases in 
note Id'* 


§ 570, “ The suit in Arkansas was begun, and the defendants, 
bv their attorney, had appeared and pleaded prior to the war. 
Tiie jurisdiction of the court continued unbroken. The war did 
not abate the suit. Giving the record good faith and credit, it 
diselost‘d tlic fact that the defendants, by their attorney, submit- 
ted the came and went to trial without objection. The attorney 
was appointed before the war. revocation of his authority 
*was hhown. The war did not work a revocation.** A citizen of 
one of the adhering States having property or rights in a non- 
adhering State can lawfully appoint an agent or attorney in the 
locality of his property or rights, whose acts, wdthin the scope of 
his authority, will bind his principal. And this authority con- 
tinues valid, altliongli the principal resides in an enemy's coun- 
try/'* To make a record of a judgment valid upon its face, it 
is iuilj’ necessary for it to appear that the court had jurisdiction 
of the bubjeet iiuitter, of the action and of the parties, and that 
a judgment in fact has been rendered.’^* The opinion is well 
wor th^areful perus al, its length prevents its reprint here. The 
^ith him in declaring that the judgment 
aid/ 



ipclianaii v, Ourry, 19 Johns. 137; 
pn V. Ass., 43 N. Y. 54; 
Y, XJrqnbart, 19 La. Ann. 
"^" 7 . Hanson, 4 Cal. 259; Conn 
^et. a C. 496; Ward v. 
447. 

Co., 22 Wall 99. 
Foote, 27 OMo St 
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§ 5TL Tlie ejstoppol is not limited to tlie parties, hnt c\\teiitL% 
as in otlier eases where judicial determinations are In qntvtion, 
to all who claim under them as privies bj descefit or piir<‘lia-e, or 
by construction or operation of la%v. Titus, a pnrchj*-! r of rea! nr 
personal property in one State will he bound by a Judicial drier** 
miiiatioii previously rendered in another against the title tjf the 
person from whom he purchases.* The law, as settleil in 
to judgments of otlier States is, that the judgments of ofluw 
States are only' prhna facie evidence of jurisdiction, though chio 
elusive upon the merits of the matter in litigatimi, when the 
fact of jurisdietion is conceded, or established as dt>niestic judg- 
ments,® and if successfully impeached in regard to jl^^i^dicf 
necessarily fails as to the merits, and tliey arc not concliidv© 
unless the court had jurisdietion of the cause and the parfu*s. 
and a State cannot give to the proceedings of its tribunals a 
greater or more extensive operation than that of tlie laws from 
which they derive their whole force and virtue, %vhicii must nec- 
essarily be confined to those persons who reside within the / 

itself, or are in some other way justly amenable to its jurisdic- 
tion. 

§ 572. From the authorities and cases cited in regard to the 
effect of judgments of other States, the following may be 
deduced as the law governing them : — 

1st. That the plea of nul tlel record is tlie only defense 
admissible In au action upon them in another State. 

2d. That they are prirna facie evidence of JurlMlietion, and 
when that is shown they are conelnsive. 

t-ld. That their operation cannot be ex 
its of the jurisdietioii in which they 
4tli. That tliej operate not 
which they are rendered, but 
right to rctoort to the origi 

^ llarcli V. Pier, 4 Raw 
Fletcher v. Fan ell, 9 
l^tlibone V. Pry, 1 R. 
v. KetciiiKa» 11 How. 

Hardemao, f4 How. 

* R, R, Co. V. 

^5 ; Rocco V. 

Robert t. Hod# 








